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THE 
MENTAL AFTER CARE 
ASSOCIATION 


(ESTABLISHED 1879) 


For nearly 100 years this Association has provided 
homes for the care of those recovering from mental 
illness. It has helped over 100,000 patients in its 
compassionate work to restore them to their families 
and the community. 


Many more homes are needed. The Association 
being voluntary and independent, relies upon legacies 
and donations to make their provision possible. 


PLEASE HELP US 


THE MENTAL AFTER CARE 
ASSOCIATION 


Offices: 
EAGLE HOUSE, 110 JERMYN STREET, 
LONDON SW1Y 6HB 
TELEPHONE: 01-839 5953 


HELP 


ICAA 


HELP HANDICAPPED CHILDREN 


Funds, Covenants, legacies urgently needed 


INVALID CHILDREN’S 
AID ASSOCIATION 


126, BUCKINGHAM PALACE ROAD, 
LONDON SW1 W9SB 
lenclose£ p_ tohelp handicapped children. 
NAME (Capitals) 


ADDRESS (Capitals) 











THE HOSTEL 
OF 
GOD 


H.M. Queen Elizabeth, The Queen Mother 
Founded 1891 


Patron 


This hospital provides skilled medical and nursing 
care for those who are terminally ill with cancer. It 
aims to create a ‘family’ atmosphere in which patients 
may find peace and their relatives receive comfort 
and strength to face the future. The hospital is 
completely dependent on donations and legacies. 


29 North Side, 
Clapham Common, 


London, SW4 ORN Telephone: 01-622 6160 











FRIENDS OF THE ELDERLY 


AND 


GENTLEFOLK’S HELP 


(Formerly the Fnends of the Po 


yr EY Gentle folk's Help) 


42 EBURY STREET, LONDON SW1W OLZ 


Roya |Patrons: 
H.M. THE QUEEN 
HM QUEEN ELIZABLTH THE QULEN MOTHER 
President 
HRH THE PRINCESS MARGARET, 
COUNTESS OF SNOWDON 


General Secretary: MASS P.M. LETHBRIDGE 


The work of this Society for the elderly and sick, 
and the administration of twelve Homes for Gentle- 
people, with nursing care, depends on 


GIFTS & LEGACIES 











JUSTICE OF THE PEACE 


VOLUME CXLI 
1977 


LONDON: 


PUBLISHED BY THE PROPRIETORS, JUSTICE OF THE PEACE LTD., 


LITTLE LONDON, CHICHESTER, SUSSEX, AND LONDON, ENGLAND 
© JUSTICE OF THE PEACE LTD., 1978 


1978 





INDEX 











YOUR HELP IS NEEDED 


For Orphans of Merchant Seamen 


Since its foundation in 1827, several thousand orphans of Merchant Seamen have 
been cared for, educated, and set up in life. 


The assured income does not meet the expenditure. 
New subscribers are urgently needed to bridge the gap. 


Please show your appreciation of our Merchant Seamen by sending donations or 
subscriptions to the Secretary, The Royal Merchant Navy School, 
Bear Wood, Wokingham, Berkshire. 
Patron: HER MAJESTY THE QUEEN 
President: H.R.H. THE PRINCE PHILIP 
DUKE OF EDINBURGH 
Hon. Treasurer: M. T. TURNBULL, ESQ. 
Chairman: SIR DAVID HILL-WOOD, Bc. 


THE ROYAL MERCHANT NAVY SCHOOL 


BEAR WOOD, WOKINGHAM, BERKSHIRE 
Formerly The Royal Merchant Seamen’s Orphanage 











SO MUCH STILL TO BE DONE 


for the hundreds of elderly people from all parts of the country—lonely, 
living in distressing circumstances—who are waiting and hoping that we 
can accommodate them soon in self-contained flatlets of their own. 
Time for them is running out fast! 

We have the skill, experience and desire to provide still more self-contained 
— where the elderly can live independent, secure and comfortable 
ives, 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and covenants will enable us to 
continue to provide this vital housing need. 


PLEASE REMEMBER US AND THE ELDERLY 
IN YOUR WILL 


The Secretary (J.P.1.) 


FELLOWSHIP HOUSES TRUST, 


Clock House, Byfleet, 
Weybridge, Surrey. 


Telephone: Byfleet 43172 
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Justice of the Peace 
VOLUME CXLI 1977 


INDEX 


(An Index to Cases Referred to is given at p. 806, post) 


(ARTICLE REFERENCES ARE GIVEN IN ITALIC TYPE) 


About it and about 572, 617, 588, 708 
ADOPTION 
Access to information whereby can trace natural parents, 
survey, preliminary report 366 
Act, 1958, s.2(2), repeal by part IV of sch 4 to the 
Children Act 1975 71 
Application by parent and step-parent; practice 618 
Bigamous adopters; “‘spouses”’ parties to bigamous 
marriage; validity of adoption order (In Re S 
(infants), W.N.) 
By step-parents, examination of procedure 
—; welfare of child first consideration of court; 
matter better dealt with by Divorce Court; 
Children Act 1975, s.10(3) (Re S, W.N.) 
171, 380, 393, 561, 573 
Child’s welfare; consent of parents; dispensing with 
consent; homosexual parent; Adoption Act, 
1958, s.5(1) (Re D, W.N.) 128 
Conditions, history of and present position concerning 50 
, refused; access by grandparents; interests of 
child (Re B, W.N.) 244 
Consent of parent; dispensing with consent; 
importance of welfare of child (Re H (infants) 
W.N.) 
—, forms, need for more satisfactory drafting 
—, withholding, dispensation on reasonableness 
-, —, can withdrawal of agreement ever be 
reasonable? 488 
Corrupt practice, United Nations Working Group on 160 
Definition of “‘relative’’, whether includes great aunt 161 
See also under “Children and Young Persons”’; 
“Family Law’’; ‘“‘Guardianship of Minors’’; 
‘*Husband and Wife”’ 
Variations of practice in dealing with adoption 
applications under s.10 of the Children Act, 
1975 


399 
350 
21, 400 


Affidavit Annie 


AFFILIATION 
‘Abolish illegitimacy — this out of date status 
must go’’, National Council for One Parent 
Families ask for 
Order; attachment of earnings order; employer 
discovering continued payments although debtor 
ceased employment; procedure 
, payment to complainant of “expenses 
incidental to birth of child’’; discretion of 
justices; layette for child; Affiliation Proceed- 
ings Act, 1957, s.4(2)(b) (Foy v. Brooks, W.N.) 
, quantum, position where mother receiving social 
security payments 
Putative father, of 13, can he, or can’t he? 
, position where mother comes “off the pill” 
See also “‘Children and Young Persons’’; ‘Husband 
and Wife” 


AGRICULTURE 
Fertiliser regulations, new 

Alcoholism, Government’s Advisory Committee 
on, report 

—, increasing number of cases of, ‘Nursing 1974-76’ 
report 


A-E.P. 
A man of many parts 
“Beer and Britannia” 
Bench and bar 
‘Come and let us cast lots”’ 
Community rules 
Cult violence 
Distinctly fishy 
Domestic violence 
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ALP — continued 


Education — the great debate 

Equity, law and liberty 

“Exsultate! Jubilate!” 

Forensic fiction 

Forest of Arden 

History and its uses 

Justice and execution 

Law and literature 

Learning the language 

“Lighten our darkness” 

‘‘Mathematics make men subtile”’ 

Moral reflexions 

“Of mice and men” 

‘*Panto - time” 

Pathology and murder 

Obstetrics and obsequies 

Pro bono publicitatis 

Psychology, music and religion 

Pulex trritans 

Question of identity 

Romance and reality 

Scales of charges 

Springtide joys and sorrows 

“Stands Scotland where it did?” 

lo our gracious sovereign 

lowers of Babel 

Turkish delight 

Under age and under-paid 

“Where are they now .. .! 
A minstrel’s tale 


” 


Ancient monuments, new legislation to protect 
As if it mattered 


B 
BAR 


Barrister; allegation of negligence; advice 


regarding parties to action; liability (Saif . 


v. Mitchell & Co., W.N.) 
Barristers, chambers, new 
. M.P.s, problem of attending at the House 
rather than attend the court 


Earnings, survey by the Senate of the Inns of 


Court and Bar, results 
Fusion, movement for, will it succeed? 


,—, —, Bow Group (Conservative) proposals 


, —, Labour Party proposals 
Lawyers’ revolt in Ghana 
Legal education, clinical, in Canada 
Legal Services, Royal Commission on (see 
under ‘‘Legal Services’’) 


Page 


422 

481 

133 

496 

288 
317,-332; 390 
15 

452, 466, 569 
220 

774 

147 
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118 

29 

wy 4 

73 

303 

261 

407 

362 

88 

632 

299 

392 
346, 463 
205 

377 
190, 219 
a7 

542 

233 


TIS 


117 


B25 


22, 127, 450 


Plea bargaining, Institute of Judicial Administration 


report 
Politics and the Bench, lessons from case of 
Sheriff Peter Thomson 


Representation by advocates of same ideological 


views, implications of 
Two counsel rule, abolition of 


, Practice Direction 


I'wo-tier system for lawyers, Haldane Society 
proposals 


Beer, wines and spirits, spending on, Christian 
Economic and Social Research Foundation, 
annual report 


BETTING, GAMING AND LOTTERIES 

Betting and Gaming Duties Act 1972, sch. 1, 
para. 19;:application for search warrant; 
whether proposed defendant can be present 
at time of application 

Gaming Act; registration of club under part II; 
position where club wish to move premises 

Gaming clubs, licensing of, advice from Gaming 
Board 

Gaming debts, payment by cheques subsequently 
dishonoured, Gaming Board advice 

Foreign infiltration, Sir Stanley Raymond, 
chairman of the Gaming Board’s, warning on 

Licence under Gaming Act, 1968, application, 
notice, interpretation of “display” 

Lotteries Act 1975, draft regulations 

—, Lotteries Regulations, 1977, and the 
Lotteries and Amusements Act 1976, in force 

Lottery, what is a? 

Royal Commission on Gambling, Gaming Board 
for Great Britain evidence to 


C 


CHILDREN AND YOUNG PERSONS 
Act 1969, White Paper on, Government dis- 
cussions with ACC, AMA and Magistrates’ 
Association, why not with police and 
probation service? 
Adult and juvenile courts, suggestion for lowering 
age division 
Alcohol and young people, seminar organized by 
the European Confederation of Youth Clubs 
Allegations against parent or guardian; entitlement 
to bring evidence; form of evidence 
Applications to assume parental rights; effect of 
s.57, Children Act 1975 
Attendance centres, availability increased, Home 
Office circular 575, 584, 
Borstal, absconding from, Home Office Research 
Unit Report 
British Juvenile and Family Courts Society, address 
, annual conference, address to 
Blood transfusions, Jehovah’s witnesses, care 
proceedings should not be resorted to 
Care, children taken into, problems involved 
Care or supervision orders; juvenile court 
magistrates meeting with local authority 
social workers to discuss progress; propriety of 
Care or custody for juvenile offenders in 
institutions (both Prison Department 
establishments and community homes), 
NACRO working party 
Care order; application for order; evidence; 
hearsay evidence; admissibility; Children and 
Young Persons Act, 1969, s.1(1)(2) 
(Humberside County Council v. Ryan, 
W.N.) 
; discharge or refusal to discharge; right of appeal 
, Interim, power to make 
Care order to local authority; request for financial 
assistance alone; no actual “‘care”’ procedure 
; resolution that all rights and powers should 
vest in council; objection by parent; power to 
transfer resolution to another petty sessions’ 
area 
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Children & Young Persons — continued Page 


Care proceedings, assumption of wardship pro- 

ceedings, effect of Re D (a minor) and In Re 

H (an infant) 
—, discharge of supervision/care orders, provision 

for separate representation and guardians ad 

litem, who speaks for the guardian? 240 
—; finding and care order; right of appeal 589 
—; foster parents; rights of foster parents 30 
—, is the adversary system an appropriate way of 

conducting care proceedings in juvenile courts? 722, 771 
—; mode of procedure under 1965 Act, s.28(6) 304 
—}; proving the two limbs of s.1, 1965 Act; whether 

evidence has to be on oath 30 
—; trial of allegation within; based on offence 

condition; power to use 1967 Act procedure 16 
—; whether written statements and formal admissions 

allowable 679, 737 
—; withdrawn by local authority; costs agreed; 

legality 754 
Change of name of child, authorities reviewed 727 
Child witness; evidence; capacity to take oath; 

appreciation by child of solemnity of occasion; 

need to tell the truth; power of Court of Appeal; 

Children and Young Persons Act 1933, s.38(1) 

(R. v. Hayes, W.N.) 
Children and young persons in institutions, NACRO 

working party report 
Children at risk, the police and the courts, a study 

of expectations and attitudes 653, 
Children Act 1975, D.H.S.S. Circular Lac(76)23, 

error in 
—, implementation notes 
~, teaching, Central Council for Education and 

Training in Social Work short course 
Children in Care of Local Authorities 1975-76, 

White Paper 
Criminal Law Bill, intermediate custodial sentences, 

amendment to s.3 of the Criminal Justice Act 

of 1961 defeated 162, 
Cruelty and neglect; complaints of cruelty and 

neglect; preserving anonymity of informants; 

no disclosure of identity (D v. National Society 

for the Prevention of Cruelty to Children, W.N.) 
Custodianship orders; father of illegitimate child; 

whether “relative’’ for purposes of subs. (4) of 

$:33 1975 Act 
Custody, children in NACRO working party on 
Custody and care orders, proposals in the Younger 

Report (Parliamentary question) 
The Dangerous Offender, consultative document 

from committee formed by the Howard League 

and NACRO under United States initiative 
Day training centres, Home Office Research Unit 

Bulletin 306, 
Definition of “‘relative’’, whether includes great aunt 
Guardian ad litem, meaning of, whether should be 

clarified 
—, some further problems 294, 
Imprisonment of girls under 15, excluded by order, 

made under the Children and Young Persons Act 

1969 az, 
Intermediate treatment, Advisory Council on the 

Treatment of Offenders report on 

, circular, Department of Health and Social 
Security 


Children & Young Persons — continued 


—, research report by the National Children’s 
Bureau 
—, The Future of Intermediate Treatment, a report 
by the Personal Social Services Council 
—, —, NACRO welcome 
Joint charges with adults; procedure 
Junior attendance centres, statistics 
Juvenile attaining age of 17 during trial; s.29(1), 
Children and Young Persons Act 1933; defer- 
ment of sentence; Powers of Criminal Courts 
Act 1973, s.1(1) 148 
Juvenile consultation: time for reappraisal? 108, 360 
Juvenile court, adult and, suggestion for lowering age 
division 
—, defendant with bad record, social work report not 
recommending care order on financial grounds, 
implications of 
—, function and conduct of, examined 44, 258, 
—; power of magistrates in juvenile courts to issue 
a warrant for a juvenile on failing to appear to 
answer a summons for a criminal offence 
—, problems of jurisdiction examined 578, 
Juvenile; deferred sentence; powers of court on 
day of sentence 
Juvenile crime, in Dorset, downward trend 
, regional studies, to aid prevention rather than 
detection 
Juvenile offenders, dealing with, in a New Town 
, measures to deal with (Parliamentary question) 
Juvenile vandalism, Commons debate on 
Legal representation; grant of legal aid to parent(s); 
problems arising 16, 
Local authority as guardian, whether should pay 
money in respect of a child where the child was 
boarded out with foster parents 
Northern Ireland, review group, report 
Oaths, taking by children, position where ignorance 
of existence of God 11, 42, 
Parents, attendance in court in proceedings 
involving children, law clarified 
, need for greater responsibility for conduct of 
children 
Payments to child; collection by “next friend”’; 
whether justices’ clerk can authorize payments 
, working member of family, whether more 
feasible, to avoid reduction from entitlement 
from state 
Remand, girls, statistics 
, Suffolk (Parliamentary question) 
, juveniles on, to prisons (Parliamentary 
questions) 54, 230, 
, —, —, new rules announced 
, school children to prison (Parliamentary 
question) 
Running to the City, NAYC booklet 
Scotland’s juvenile justice system 
Secure accommodation for children and young 
persons, Howard League’s pamphlet ‘Unruly 
Children in a Human Context” 
, provision of, principles involved 
“Secure care order”, Expenditure Committee’s 
recommendation, contentious suggestion 
See also under “Adoption”; “Criminal Law’’; 
‘*Evidence’”’; ‘‘Family Law’’; ‘““Guardianship 
of Minors’’; “‘Magistrates’’; ““Probation’”’; 
“Theft” 
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Children & Young Persons — continued 


Sexual intercourse with under age girls, 
‘amplification spiral” of newspaper stories 

Social inquiry reports, privilege and, effect of 
R v. Greenwich Juvenile Court 

Social workers, ban on social workers recommending 
to courts that juvenile offenders should be sent to 
borstals or detention centres, working party to 
consider 

-, unfair criticism of, by Baroness MacLeod of 
Borve 

Step-parents and foster parents; attendance in 
court; powers and duties 

Supervision orders, amendments to the Criminal 
Law Bill to give effect to the recommendations 
of the Eleventh Report from the Expenditure 
Committee on the Children and Young Persons 
Act 1969 

—, recommendation 23 of the Eleventh Report 
from the Expenditure Committee on the 
Children and Young Persons Act 1969 
concerning conditions and sanctions relating 
to (Parliamentary question) 

TV connexion: our violent children and our social 
values 

Truancy, problem in, effect of S (a minor) v 
Bedfordshire County Council 

Unruly certificates, Children Act 1975, s.69, 
in force 

, criteria for granting (Parliamentary question) 
, restrictions upon issue, dissatisfaction with 
, results of legislation examined? 

Wardship proceedings, extent of and limitations as 
fallback procedure in welfare of a child in 
circumstances where the statutory provisions 
are inadequate 

Welfare of the child; whether of paramount consider- 
ation; effect of R v Clarke 

Young adult delinquents are socially deviant, 
Cambridge Study in Delinquent Development 


survey 92, 


Young offenders, Advisory Council report on, 
Secretary of State for the Home Department, 
statement 

Young offenders under 21, restrictions contained 
in s.3 of the Criminal Justice Act 1961, effect of 
removal of restrictions (Parliamentary question) 

Commons; creation of rights of inclosure award under 
private Act; registration; applicability of Commons 

Registration Act, 1965, s.1(2) (Re Turnworth Down, 

W.N.) 

; right of common; legal right; abandonment; 

proof; onus; requisition of land by government; 

right not mentioned in conveyance; Law of 

Property Act, 1925, s.62, re-enacting s.6(1) of 

Conveyancing Act, 1881 (Re Yateley Common, 

Hampshire, Arnold v. Dodd, W.N.) 

; waste land of a manor; registration; need for 
ownership of land still to rest with lord of 


manor; sufficiency of land having once been 
land of manor; Commons Registration Act, 
1965, s.22(1)(b) (Re Chewton Common, 
Christchurch, W.N.) 
Community Relations Commission, annual report 
Companies Act 1976, coming into force of 


121, 248, 


242,375, 402 


569 


437 


605 


409 
189 
530 
610 


CONSUMER PROTECTION 


Clwyd 

Coinage, the trial of the Pyx 

Consumer Credit Act 1974, licensing under, 
extension of time for applying for a licence 

Court order against trader, alleged to have 
persistently broken the criminal or civil law 

Cumbria 

Director General of Fair Trading, assurances to 

Heavy goods vehicles, enforcement by trading 
standards officers 

Insurance selling, new framework of, regulation 

Intruder alarms, Price Commission report 

Kent 

Marriage bureaux and dating agencies, Office of 
Fair Trading look at complaints concerning 

“Product liability’’, effect of EEC membership 

See also under “‘Public Safety”; “Trade 
Descriptions Act 1968”’; ‘“‘Weights and 
Measures” 

VAT in prices and quotations proposed by the 
Director General of Fair Trading 


Coroners, Brodrick Committee on (Parliamentary 


question) 


COURTS 


Beacontree 

Bradford 

Bristol 

Law courts, accommodation, Coventry 
(Parliamentary question) 

Legal Services, Royal Commission on (see under 
“‘Legal Services’’) 

Nottingham 

Public spending in the courts, revelation of errors 
in financial control 

Red, use of this colour for the courts and allied 
law subjects — why? 

Redbridge 

See also under “Children and Young Persons’’; 
“Civil Law’’; “‘Criminal Law” 
“Magistrates” 

Sheffield 

Tape recording, for and against use of 

Trouser suits, not accepted by some Judges 

Verbatim reporting, study group on 


’ 


‘ ‘ 
a re dana 


CRIME AND PUNISHMENT 


Address on, in Lords and Commons 
Birmingham forensic science laboratory, 
irregularities in professional work of member of 
Community criminology, is there need for 
“rehabilitation of the community?” 
—, towards an, experience in Sweden 
Counselling, Association of Counselling formed 
Crime, and prison overcrowding, Government measures 
to deal with, Minister of State at the Home 
Office outlines plans 
, Austria 
, continued growth, is the answer away from 
cities and a retur to countryside? 
, in Carpentaria 
, in its context 
, Japanese way with 
, Papua New Guinea 
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Crime and Punishment — continued Page Criminal Law — continued 
—, school leavers job hunting with no success; convicted when the principal in the first 
hardly causes of crime? 421,479 degree has been acquitted, principles involved 
—, striking together by law breakers and Judges, Alcoholic offenders, need for improved facilities 
should there be more direct involvement for dealing with 
between? 159 Appeal, jurisdiction of Court of Criminal Appeal; 
—, “the nice and the nasty’’, is the emphasis appeal against conviction based on plea of 
more on the latter than the former, as result guilty (R. v. Whitehouse, W.N.) 748 
of more humane approach to delinquency? Appeals ‘(Practice Directions) 190, 630 
Crime prevention, danger of extremists, warning Arrest; detention; police; customs officers; right to 
from Mr. Martin Wright, director of the arrest or detain; detention to get suspect to help 
Howard League for Penal Reform with inquiries; need to tell suspect offence for 
—, for top management which he is being arrested or detained (R. v. 
—, is it profitable? Home Office booklet Lemsatef, W.N.) 478, 484 
—, standing committee, Home Secretary at Assault on police; ringing burglar alarm; call by 
—, Stafford centre, students pass 200 police officer to investigate; assault by owner 
Criminals who profit from life stories to of premises (Kay v. Hibbert, W.N.) 15 
newspapers, New York’s legislature 
stops “Son of Sam” 
Criminology, labelling theory examined 
Howard, John, two centuries since 
Imprisonment, truth about examined 
Israel, visit to a prophetic people Attempt to pervert course of justice; charge against 
Law and order, spending on, Home Secretary’s single individual; validity of conviction (R. v. 
comments Rowell, W.N.) 
Law reformers, should stick to the reform of the Attendance centres, average cost per head of 
law, and not attack the Judges treating offenders (Parliamentary question) 
NACRO, annual report Attorney-General; prevention of criminal acts; 
—, new director of injunction; relator action; consent; refusal; 


7 
Attachment of Earnings Act, 1971, s.24, whether 
payments made at skill centres come under 
provisions 
Attempt, principles involved, effect of DPP v. 
Stonehouse 


—, penal renaissance, NACRO Christmas message absolute discretion; jurisdiction of court 
Penal system, has the right to be a nuisance (Gouriet v. Union of Post Office Workers 


—, has it been successful in containing crime and Others, W.N.) 
through successive and conflicting theories? 
whether previous forms, such as the police 
court mission, more successful 

Rehabilitation concept, reformation of 

—, some issues and implications 

Right and wrong, knowing the difference 
between 614, 

See also under “Criminal Law’; ‘‘Magistrates”’; 
“Prisons, Borstals and Detention Centres”’; 
“Probation and After-care”; “Theft” 

Stocks, a brief history of 

Treatment of delinquency, great expectations for, 
cannot always be fulfilled 

Young people in trouble and the community, 

Mr. Roland Moyle, Minister of State at the 
Department of Health and Social Security 


to the British Association of Social Workers Opening up a Whole 
CRIMINAL LAW New World... 


Abortion charge, free pardon 
Abroad, acts committed, effects of DPP v 
Stonehouse 


Bail, more serious offences while on remand 
(Parliamentary question) 


for those who are denied the benefits of a 
Christian ministry, notably in Communist 
countries, Trans World Radio broadcasts the 
Christian message in over 50 of the world’s 
major languages. Thirty hours each week of 
English language programmes are also meeting 
the spiritual needs of people in Britain and 
helping to develop a caring community. Please 
Adult and juvenile courts, suggestion for lowering send gifts to TRANS WORLD RADIO, 175, 

age division Tower Bridge Road, London, SE1 2AS. Free 
Advisory Council on the Penal System, interim literature about this vital ministry will be gladly 


report = sent by our P.R.O. — Lt. Cdr. F.M. Savage, J.P. 
, length of prison sentences, interim report on, 


Lords welcome 


Acquittal rates, comparison at magistrates’ courts 
and the Crown Court 

Administration of Justice Bill, affirmation instead 
of taking the oath without explaining reasons, 
amendment 


Aiders and abettors, circumstances where 
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Criminal Law — continued 


Page 


, procedures, liberalization 

-, surety to appear at Crown Court; surety 
believes principal will abscond; principal 
absconds; procedure 

, “to bail or not to bail’, those who take 
advantage of bail either to abscond and/or 
to commit further crimes, Metropolitan police 
study 349, 424, 492 

Bail Act 1976, delay in bringing into force, 
whether merely gives statutory form to what 
has long been the best practice of the courts 

, memorandum on 

, implementation (Parliamentary questions) 

, origins, changes which will be effected by it 

, Satisfying court that “probable that release 
on bail would be followed by a failure to 
surrender to custody, further offences or the 
interfering with witnesses, etc.’’ now 
“substantial grounds for believing in sch. 1”’ 

, procedure under (Parliamentary question) 

Bail Bill, sureties, retention of, personal 
recognizances abolished except when the 
court has reason to believe that the defendant 
“is unlikely to remain in Great Britain”’ 

Bank robber receiving suspended sentence, 
possibility of influence of ‘‘old school tie”’ 
connexion between Judge and defendant 

Binding over, history and future of 

Blasphemy, whether crime of should continue 

Brothels, suppressing, City of Westminster chief 
trading standards officer concern with 

Capital punishment, results of Gary Gilmour case 

Carrying offensive weapon in public place; metal 
ball and chain; defence; carriage for personal 
protection; Prevention of Crime Act, 1953, 

s.1 (Pittard v. Mahoney, W.N.) 

Certiorarit; search warrant; document held in 
solicitor’s office connected with defence of 
client on criminal charges; request by police 
to hand over document on ground of suspected 
forgery; refusal by solicitor on ground of 
privilege; Forgery Act 1913, 5.16 (R. v. Justice 
of the Peace for Peterborough, ex parte Hicks 
and Others, W.N.) 4 

Commercial sex, Toronto experience 5 

Committal and trial, period between, waiting 
time (Parliamentary question) 99 

Community service, assessed, Home Office 
research study 


230 
592 
597 


380, 446, 493 
, development as measure in own right not 
merely alternative to imprisonment, should 
Home Office deploy more resources towards? 
245,912, 542,95 
Home Office research unit, bulletin 
impact for change 
more areas 


479 
305 
770 
450 
707 
. 569 


, Northumberland (Parliamentary question) 
, soft option? 


Community service orders, breach of, effect of 
failure to carry out work for hours laid down 
271, 298, 312, 330 
; revocation; presentation of statement of facts 
of ‘original offence’; whose responsibility ? 
; period within which work must be done; effect 
of the amendment to Criminal Law Act 1977 


Criminal Law — continued 


—, powers concerning acceptance of clients 
taken on by organizers 

Company; winding-up; business carried on with 
interest to defraud creditors; liability of persons 
knowingly parties thereto; Companies Act, 
1948, s.332(1) (In Re Gerald Cooper Chemicals 
Ltd. W.N.) 

Compensation; damage to motor vehicle taken 
without owner’s consent; vehicle involved in 
collisions with two other cars causing damage; 
compensation orders made in respect of all 
three cars; validity of orders for compensation 
in respect of cars other than the one taken without 
the owner’s consent; Powers of Criminal Courts 
Act 1973, s.35(1),(2),(3) (Quigley v. Stokes, W.N.) 

—, position where stolen property returned in full 

, review of powers 

Condition that defendant should permit photographs 
before release from custody; whether proper 
under s.21, Criminal Justice Act 1967 

Conditional discharge, explaining duties laid upon 
a court by the Powers of Criminal Courts Act 
1973, s.7(3) 

Confidentiality of information in public interest, 
anonymous complaints to NSPCC, position of 

Conspiracies to corrupt public morals and outrage 
public decency, exemption from abolition by cl. 
5(1) of the offence of conspiracy at common 
law, attempt to remove from Criminal Law Bill, 
effect of common law survival 

Conspiracy (Practice Direction) 

Contempt of court, by the media when a retrial 
of a criminal case ordered (Parliamentary 
question) 

, Committee on, recommendations (Parlia- 
mentary question) 

Corporal Punishment Bill, introduction 

Corporations on trial, procedure examined 

Corruption; public body; bodies in public owner- 
ship; area gas board; Prevention of Corruption 
Act, 1916, s.34(2) (Director of Public 
Prosecutions v. Holly and Another, W.N.) 

Costs; appeal; “‘expenses properly incurred’’; reward 
to informer (R. v. Whitby, W.N.) 

, “necessary or proper’’, interpretation 

; order to pay costs of prosecution; statement of 
particular sum or upper limit to be set; Costs in 
Criminal Cases Act 1973, s.4(1)(a) (R. v. 
Newlove, W.N.) 

Costs in criminal cases, allowance and disallowance 
by the taxing authority of fees and expenses 
under legal aid in criminal cases in the Crown 
Court (Practice Direction) 

, allowance and disallowance of costs out of central 
funds in criminal cases in the Crown Court 
(Practice Direction) 

, review of taxation of costs in the Crown Court 
(Practice Direction) 

, taxation of costs (Practice Direction) 


Court of Appeal (Criminal Division), practice 
in, appeals to, settling grounds 
, —, legal aid in, ‘‘the interests of justice’ defined 
Criminal appeals, under scrutiny: justice or legal 
infallibility 
Criminal damage; damage resulting from reckless- 
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ness; ‘‘reckless’’; doing deliberate act knowing —, —, power to remand between magistrates’ 
or closing the mind to the risk of damage courts (withdrawn) 
resulting therefrom; Criminal Damage Act 1971, —, —, remand in custody 
s.1(1) (R. v. Parker, W.N.) : —, —, return to borstal under s.12, Criminal 
—, mental element in offences of, effect of Justice Act 1961 
decisions in R. v Cunningham and R. v. —, —, s.3 of the Criminal Justice Act, 1961, 
Briggs repeal of 464 
—, specific intent; effect of automatism 24 —, —, supervision of young offenders 203 
—, see also “‘Reckless damage’”’ (below) —, —, supervision orders 450 
Criminal deception, Criminal Law Revision —, intermediate custodial sentences, amendment 
Committee study of s.16(2)(a) to s. 3 of the Criminal Justice Act of 1961 
Criminal injuries compensation, compensation defeated 162, 194 
cannot be made where injured and offender —, proposed amendment to Criminal Law Bill makes 
are living together as members of the same offences under ss.7, 13, 15, 22 of the Theft Act 
family, injustice of rule f and s.1 of the Criminal Damage Act, triable only 
—, “‘crime of violence”; suicide by inhaling summarily 
escaping gas; gas pipe broken; explosion of —, Lords Committee proceedings 
gas; injury to police officer (R. v. Criminal , Minister of State, Home Office on, refutes 
Injuries Compensation Board, ex parte allegations that magistrates more likely to convict 
Clowes, W.N.) than Crown Court on police evidence 
—, new limits —, offences triable “either way” 
—, whether range should be reviewed 2 —, Road Traffic Act 1972, dealing with reckless 
—, wives attacked by husbands (Parliamentary driving and cycling and causing death by 
question) reckless driving 
Criminal Injuries Compensation Board, annual -, Second Reading 
report Criminal Law Revision Committee, new chairman 
—, chairman to a meeting of the Howard League Criminal responsibility, lowering of age of 
for Penal Reform (Parliamentary question) 
Criminal justice policy, Home Office document on Criminal process, Royal Commission on 
Criminal Law Act 1977, memorandum on the Criminal statistics for England and Wales, 1976 516, 


provisions of 673, Cross-examination of defendant as to previous 


—, Royal Assent 468, convictions, circumstances examined 
—,s. 3, maximum sum for offence under Crown Courts, fine; imprisonment fixed in default; 
(Parliamentary question) whether necessary to hold a means inquiry 
—, s.31(1), sch.6, maximum penalties increased : before committal is issued : 
—, s.42, remanded persons (Parliamentary -, leniency at, examined 492, 535 
question) —, relationship between and magistrates’ courts 
—,s.52 amends the definition of “‘cannabis”’ in Deferred sentence; defendant not committing 
s.37(1) of the Misuse of Drugs Act 1971 : further offences during period of deferment; 
Criminal Law Act 1977 (Commencement reports on conduct unfavourable (R. v. Smith 
Order No.3) Order 1977 597, 74! (Michael) W.N.) 
Criminal Law Bill, amendments, alteration of Delays before court hearings (Parliamentary 
maximum periods of imprisonment for default question) 
of payment of fines, etc. Depositions, preparation of, what to tell the Judge 
, disqualification from driving, transfer case Diversion, ‘‘a feint from enemy’s attack”’ have we 
to another magistrates’ court for sentence 5 decided what the enemy is? 
—, fines, fixing date on which defendant Drunkenness, Secretary of State for Social Services 
must appear before the court if, by then, any invites views on how to cut back 
part of the fine remained unpaid Faulty arraignment; trial; pleas of defendant not 
—, intermediate treatment taken; effect on validity of trial (R. v. Williams, 
—, miscellaneous offences in thoroughfares, W.N.) 
including furious driving, obstructing a Falsely causing police to arrest another as a 
thoroughfare and discharging firearms, of the crime, law and procedure concerning offence of 
Metropolitan Police Act 1839 Film censorship, obscenity and committee on, 
—, obstruction of court officers executing membership announced 
process for possession against unauthorised Fines, enforcing, Criminal Law Act 1977, s.59, 
occupiers in force 
, offence of conspiracy }. —, —, more effective (Parliamentary question) 
—, power to alter sums specified in certain -, fine defaulter, making him pay, Criminal Law 
provisions Act 1977, Magistrates’ Association suggestion 
-, power to make rules as to furnishing of embodied in bd, 295,626,745, 
information by prosecutor in proceedings , imprisonment for non-payment (Parliamentary 
for offence triable either way 7 question) 
—, —, power to order search of persons before , payment of, by other parties, propriety of 498, 
Crown Court —, unpaid, American experience 
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Fine and imprisonment for person under 21;. 
interpretation of “no other method of 
dealing with him is appropriate”’ 

Football hooliganism, special tough-discipline 
army unit advocated by M.P. 

, stricter measures to deal with (Parliamentary 
question) 216, 230 

Forcible entry for enforcement of process, etc., 
is ‘‘an Englishman’s home’”’ still his “‘castle’’? 487 

Fugitive offender; return to Commonwealth country; 
habeas corpus; power of Divisional Court; 
consideration of application on merits; decision 
on facts, not by exercise of discretion; weight of 
burden of proof on applicant; Fugitive Offenders 
Act 1967, s.8(3) (Union of India v. Monohar 
Lal Narang and Another; Union of India v. Omi 
Prakash Narang and Another, W.N.) 

Grievous bodily harm; degree necessary to constitute 
offence 

Homeless aliens, reported by social workers to 
Home Office, principle involved 

Homicide, today, statistics 

Homosexuality in Scotland, Sexual Offences 
(Scotland) Bill, introduction 

Imprisonment, alternatives to, Committee of 
Ministers of the Council of Europe booklet 

. immediate decline of over the last 15 years, 
apparently direct relationship to the increase 
in crime 

, pre-trial counting towards sentence (Parliamentary 
question) 

, report of the Advisory Council on the Penal 
System on The Powers of the Courts Dependant 
on Imprisonment 469, 508, 

Incest, incitement to, amendment to Criminal 
Law Bill 

; —; daughter of 15; father convicted if inciting 
her to commit incest (R. v. Whitehouse, W.N.) 

Incitement; person incited not capable in law of 
committing crime proposed; liability of person 
charged as inciter (R. v. Whitehouse, W.N.) 

Indecency with children; proof of offence; inactivity 
on part of defendant; invitation; Indecency 
with Children Act, 1960, s.1(1) (R. v. Speck, 
W.N.) 

Indecent assault on small boys; willingness to 
participate on part of boys; indecent situation; 
no indecent touching; no assault; no conviction 
for indecent assault possible (R. v. Sutton, W.N.) 

Indictable offences recorded by the police, first 
quarter 1977 

Intercourse with girl under 16; sentence; wide 
spectrum of guilt; great diversity of punish- 
ment; Sexual Offences Act, 1956, ss.5, 6 
(R. v. Taylor; R. v. Simons; R. v. Roberts, W.N.) 

Joint charges; separate trials; two persons jointly 
charged with murder; wisdom of ordering 
separate trials (R. v. Mughal, W.N.) 

Judicial statistics, annual report 

Juries, do they dispense justice “‘by the seat of 
the pants”? 

. first all female jury 

, service, blind people, problems involved 

, trial by (see “Trial by jury”’ below) 

Jurisdiction; obtaining pecuniary advantage by 
deception; attempt; final act alleged to 
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constitute attempt occurring outside 
jurisdiction (Director of Public Prosecutions 
v. Stonehouse, W.N.) 
Legal aid, grant of, in interests of justice, effect of 
R. v. Highgate J], ex parte Lewis 
Legal Services, Royal Commission on (see under 
“Legal Services’) 
Making a false statement for the purpose of obtaining 
benefit; s. 29, Ministry of Social Security Act 
1966; compensation for consequent overpay- 
ments; s.35, Powers of Criminal Courts Act 1973 
Manslaughter; reckless disregard of danger to health; 
neglect; infirm person; duty of care (R. v. 
Stone, W.N.) 
Mens rea, statutory offences and absolute liability, 
history and present position concerning 
Mentally abnormal offenders, provision for, look 
at in light of Butler Report (see also under 
‘*Magistrates’’) 
, need for regional secure units 
Mental incapability, changing defence of, effect 
of the Butler Report 381, 
Murder; defence; diminished responsibility, evidence 
called by defence; no evidence calied by Crown; 
conviction of defendant; duty of jury to 
consider all circumstances of case (Walton v. 
Reginam, W.N.) 
; —; provocation; youthful offender; direction to 
jury; Homicide Act 1957, s.3 (R. v. Camplin, 
W.N.) 
Newspaper reports, announcing Appeal Court 
decisions, problems of simplification etc., 
distorting facts, as in Gouriet v. Union of Post 
Office Workers and Others 
Merger of offences; no merger of offence; charge 
of attempt to commit offence; full offence proved; 
common law doctrine of merger; applicability 
(Webley v. Buxton, W.N.) 
Oaths, case for their abolition, examined 
, taking, affirmation instead of, effect of 
Administration of Justice Act 1977, s.31(5) 
Obscene articles, possession for publication for 
gain, defence of public good 
Obscenity and film censorship, committee on, 
chairman and membership announced Dias 
Offences Against the Person Act, 1861, ss.58, 
59, as amended by Abortion Act 1967, offences 
under, statistics 
Offences known to the police, statistics 
Offensive weapons, two or more may be charged 
in one count under the Prevention of Crime Act 
1953, s.1(1) 
Overseas offences and British nationals, balancing 
the possible injustice against such as drug 
addiction 
Penal Reform Bill, introduction 203 
Plea bargaining, guilty pleas and the risk to the 
innocent, what is the public interest? Baldwin 
and McConville’s study 585, 606, 621, 637, 706 
Police powers to enter and search, professional 
privilege and the public interest, examined 656 
Police; search for evidence of offence; documents; 
privileged documents in solicitor’s office 
(Frank Truman Export, Ltd. v. Metropolitan 
Police Commissioner, W.N.) 
Prostitution, ‘common prostitute”’, an acquired 


128, 547 
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status 639 

—, procuring; procuring a woman to become a 
common prostitute; ‘‘procure’’; offer, invitation, 
inducement; offer of large sum for undertaking 
special tasks; Sexual Offences Act, 1956, s.22(1) 
(R. v. Broadfoot, W.N.) 

Psychopathic personality, dilemma of, examined 

Public Order Act 1936, interpretation of “insulting”’ 

—,s.5 amended by the Race Relations Act, 1955; 
joint charges under 

Public place, what constitutes? 

Rape, cases, anonymity in, comparative study 

—, charges, bailed defendants (Parliamentary 
question) 

—, second time in three years by marine defendant, 
probation officer explains social inquiry report 
findings 

Reckless damage; damage to property; recklessness 
in causing damage; “‘reckless’’; Criminal Damage 
Act 1971, s.1(1) (R. v. Briggs, W.N.) 

—, interpretation of “‘reckless”’, R. v. Parker and 
R. v. Briggs 

Recorders in the Crown Court, whether justices’ 
clerks should be considered for position 

Remands in custody, effect of s.18 of Criminal 
Justice Act 1967 

—, for reports (Parliamentary question) 

Remanded persons, time spent awaiting trial 
(Parliamentary question) 

Return dates for masters’ summonses (Practice 
Direction) * 662, 7 

Rights of entry; Gas Corporation; warrants of 
entry; use of form 

Scottish Banknotes Bill, introduction 

See also under “‘Children and Young Persons’”’; 
“Consumer Protection”; “‘Courts”’; “‘Dangerous 
Drugs”; ‘“‘Dogs’’; ‘‘Evidence’”’; ‘‘Firearms’’; ‘‘ Food 
and Drugs’’; “Legal Aid, Advice and Assistance’”’; 
“Immigration”’; “‘Justices’ Clerks’’; ‘‘Magistrates”’; 
‘Police’; ‘Probation and After-Care’’; ‘‘Race 
Relations’’; “Road Traffic Acts”; ““Shops”’; 
“Theft’’; ““Trade Descriptions Acts”; Weights 
and Measures” 

Self induced intoxication, defence of, DPP v. 
Majewski examined 

Sentence; conditional discharge;. conditional 
discharge order; right of appeal against order; 
delegation to counsel of duty to explain to 
offender; consequences of failure to comply 
with order; Powers of Criminal Courts Act 
1973, s.7(3) (R. v. Wehner, W.N.) 702 

Sentencing, aspects of, results from R. v. 

Shepheard 

—, criminal statistics 1976 

—, determinate sentence of imprisonment, 
NACRO ask for limit of five years 

—, examining the dilemma of uncertainty over 

—, Minister of State at the Home Office’s advice 
to magistrates 

—, policies, “fads’’ and, look at 

—, policy, review of (Parliamentary question) 

—, preventing unduly lenient sentences, case for 

—, shorter prison sentences, case for, Advisory 

. Council on the Penal System’s views 

—, —, —, prison governors’ views 
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—, ‘“‘promising career” could be ruined, impli- 
cations of R. v. Holdsworth 

Sex Discrimination Act and the Equal Pay Act, 

The Equality Report, by the National Council 
for Civil Liberties “Rights for Women Unit”’ 40 

Sexual intercourse with willing girls under the age of 
consent, principles involved in cases con- 
cerning 105, 149, 163 

Sexual offences, Policy Advisory Committee on, 
new chairman 

Sexual Offences (Amendment) Act, implications of 
**Mark ‘X’ for no publicity” 

—; rape; “force, fear or fraud’’; absence from Act; 
effect on consent 

Shoplifting, is there an offence of stealing by 
forgetfulness? 

-, lack of knowledge on background of offenders, 
etc. 

—, research from Association for the Prevention 
of Theft in Shops (A.P.T.S.) 

—, ‘‘sticky fingered grans’’, do they keep up the 
statistics? 

Soliciting; ‘immoral purposes”’; homosexual 
acts in private; Sexual Offences Act 1956, s.32; 

Sexual Offences Act 1967,s.1 (R. v. Ford, W.N.) 417 

Silence in criminal proceedings, right to 
(Parliamentary question) 721 

Shawcross, Lord, pronouncement that believes 
80% committed for trial guilty, criticism 
of view 719 

Suspended sentences, a review 209, 405 

Terrorists, release on parole, as in case of Anna 
Mendleson, whether justified, questions to be 
asked 

Treason, Law Commission’s latest consultative 
paper 

Trial by jury, historical look at 

, or trial by magistrates? the economics and the 
merits examined 

—; discharge of juror; discretion of Judge 
(R. v. Hambery, W.N.) 

Trial, by newspaper publicity, U.S.A. experience 

, costs against summary costs, statistics 

, of Q.B. Actions (see 0.34, r.4) (Practice 
Direction relating to Lists for London) 

; irregularity; identity issue; Judge inviting 
juror to inspect locus in quo overnight and 
report to other jurors; effectiveness of street 
lighting; Criminal Appeal Act, 1968, s.2(1) 
(R. v. Gurney, W.N.) 

—; witnesses; duty of prosecution to call 
witnesses; alibi witnesses; discretion of Crown 
dependant on circumstances of case (R. v. 
Nugent, W.N.) 

Vagrancy and street offences, Working Party 
(Parliamentary questions) 

Vandalism and hooliganism, campaign against 
(Parliamentary question) 230 

Violence, measures to deal with (Parliamentary 
question) 116 

—, Prevention of Violence Bill, introduction of 

-, television as reason for, lessons from the 
Zamora case 642 

Violence against the person, statistics (Parliamentary 
question) 772 


404, 707 
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“White collar’’ crime, profitable by city 
financier 

Witnesses, hostile witness in criminal proceed- 
ings, law concerning 

—, witness summons, grant of, grounds for 
quashing examined 

Woman offenders, present position concerning 

Wounding or causing grevious bodily harm with 
intent, an offence requiring reformulation 


CUSTOMS AND EXCISE 
Liability of importer of goods for duty on true 
value; valuation for duty on imported goods; 
under-valuation by customs officer; liability 
of importer; Customs and Excise Act, 1952, 
s.304 (Customs and Excise Commissioner v. 
Tan and Another, W.N.) 


D 
DANGEROUS DRUGS 
Cannabis, amending penalties for the possession 
or use of (Parliamentary question) 
, Criminal Law Act 1977, s.52 amends the 
definition of ‘“‘cannabis” in s.37(1) of the 
Misuse of Drugs Act 1971 
, law on, Advisory Council on the Misuse of Drugs’ 
advice 
leaves; “‘flowering or fruiting tops’’; cannabis; 
possession; need to prove material part of 
flowering or fruiting tops (R. v. Goodchild, 
W.N.) 
, legalization of pot and tobacco, 
comparisons between harmful effects of 
Drug offences, rise in, can it be stopped? 
Drug offender, sentencing the 
Misuse of drugs in the United Kingdom, 
statistics 


DOGS 
Dangerous to whom? 


EDUCATION 
Refusal of parent to send child to school; propriety 
of care order; Children and Young Persons Act, 
1969, s.1(2)(e) (Re DJMS, W.N.) 
Truancy from schools, level of (Parliamentary 
question) 
, problem in, effect of S (a minor) v. Bedfordshire 
County Council 
, prosecutions for (Parliamentary question) 
Employment law, Bullock Report on worker 
participation, critique of 


E.E.C., directives of the commission of the European 
Communities, a critique 
Enigma variations 


ENVIRONMENT 

DoE/DTP publications, annual list 

Endangered Species (Import and Export) Act 
1976, into force 

Environmental Standards: A Description of 
United Kingdom Practice, DoE report 

Mineral extraction, Countryside Commission 
are renewing their opposition to excessively 
long-term planning consents 


45, 129. 


439, 


121, 


514 


402 


149 
696 
651 


63 


692 


636 


748 


464 


248 
721 


146 


281 
659 


EVIDENCE 

Admissibility; evidence obtained by searching home 
of suspect arrested on different matter; 
discretion of magistrates (Jeffery v. Black, 

W.N.) 470, 523, 662 

Further; evidence after prosecution case closed; 
discretion of Judge (R. v. Tate, W.N.) 

Right of suspect to see solicitor; admissions and 
written statement obtained from suspect before 
allowed to see solicitor; Judge satisfied made 
voluntarily; admissibility (R. v. Lemsatef, W.N.) 

Hearsay rule, manacle of, 1. Proving that goods are 
stolen 

, —, 2. Establishing a past observation 

Hostile witness; cross-examination; common law 
discretion of Judge to allow cross-examination; 
Criminal Procedure Act, 1865, s.3 (R. v. 
Thompson, W.N.) 

Identification, effect of R. v. Turnbull 

Similar facts; admissibility; need of positive 
probative evidence 


58 


F 
FAMILY LAW 
British Juvenile and Family Courts Society, 
address 
Justices’ Clerk’s Society’s Paper, Towards a 
Workable Family Court 
See also under ‘‘Adoption”’; ‘‘Affiliation”’; 
“Children and Young Persons’”’; ‘“‘Health, 
Welfare and Social Security”; ‘““Husband 
and Wife” 
Violence to children, Select Committee on, 
Justices’ Clerks’ Society views 
Film censorship, judicial control of the exercise of 
powers of 


FIREARMS 

Antiques; possession of firearms without 
certificate; whether antique; question of 
fact; Firearms Act, 1968, s.1(1), s.58(2) 
(Richards v. Curwen, W.N.) 

, what constitutes? 

Carrying with criminal intent; direction to jury; 
Firearms Act 1968, s.18 (R. v. Kelt) 

Cross-bows, control of, Bill introduced 

Modern antique; offence; possession without 
certificate; defence; antique firearm; 
honest and reasonable belief; Firearms Act 
1968, s.1(1)(a) (R. v. Howells, W.N.) 

Fire Services (Appointments and Promotion) 
Regulations, 1965, regulations to amend in ac- 
cordance with the provisions of the Sex 
Discrimination Act 1975 


FISHERIES 
Fishing expeditions, the Salmon and Freshwater 
Fisheries Act 1975, effect of 
Fishery protection, law concerning 
Haddock (Restrictions on Landing) Order 1977 


FOOD AND DRUGS 
Act 1955, contraventions due to default of other 
person 
, unfitness for human consumption, interpre- 
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tation 

—, warranty under s.115 

Coffee extracts and chicory extracts, EEC 
directive 

Colouring Matter in Food (Amendment) 
Regulations 1976, to amend the Colouring 
Matter in Food Regulations 1973 

Erucic acid in food, regulations under the Food 
and Drugs Act 1955, to limit the level of 
edible oils and fats 

Sulphur dioxide in canned garden peas containing 
no added colouring matter, Food Additives 
and Contaminants Committee to examine 

Fructose in foods specially prepared for diabetics, 
Food Standards Committee report 

Labelling; more than one entry on label alleged 
to be false; whether charging more than one 
offence in information bad for duplicity 

—, use of the calorie in, to continue 

Milk, sale of untreated, new regulations 

Milk and Dairies (Milk Bottle Caps) (Colour) 
Regulations 1976 

Preservatives in Food (Amendment) Regulations 
1977, in force 

See also under ‘‘Consumer Protection’’; ‘Public 
Safety”; “Weights and Measures’”’ 

Slaughterhouses (Hygiene) Regulations 1977 

Sweeteners in food, Food Additives and 
Contaminants Committee to review 

Taste is disputable 

Third party procedure, examination of law 
concerning 


FORENSIC SCIENCE 
Fingerprints, use of in crime detection and 
identification for record purposes, examined 
Gallows literature 


G 


GUARDIANSHIP OF MINORS 
Change of name, Practice Direction, reference 
Custody order; maintenance of child permanently 
in hospital; request for revocation of order; 
procedure for diverting payments to N.H.S. 
Death of father in accident; procedure for 
guardianship 
Guardian ad litem, meaning of, whether should 
be clarified 
Minors’ funds; investment (Practice Direction) 
Order; variation proceedings where circumstances 
have changed; procedure 
; whether should be separate order for each child 
of mother 
See also under ‘‘Adoption”’; ‘‘Affiliation”’; 
“Children and Young Persons”’; ‘Family 
Law’”’; ‘“‘Husband and Wife”’ 
Supervision order; application for discharge 
following transfer; venue? 


H 
Hackney carriage; offence: agreement for payment 
of more than fare allowed by byelaw; additional 
charge for booking taxicab by telephone: Town 
Police Clauses Act, 1847, s.55, s.58 (House v. 
Reynolds, W.N.) 


HEALTH, WELFARE AND SOCIAL SECURITY 

Medical Qualifications (EEC Recognition) 
Order 1977 

Mentally ill patients, dealing with, Lyndhurst 
Unit at Knoll Hospital 

National Insurance Advisory Committee to 
consider and report on draft regulations, the 
Social Security (Non-Contributory Invalidity 
Pension) Amendment Regulations 1977 

One-parent families, Minister of State for Social 
Security to Salford Gingerbread Group 

—, National Council for, annual report 

—, reform of the law (Parliamentary question) 

See also under “‘Public Safety” 

Social Security statistics 1975 

Social work, education and training, consultative 
documents circulated by CCETSW 

—, need to re-appraise first principles, has there 
been death of diagnosis? 

—, student finance, CCETSW concern at expenditure 
cuts 

Social workers, are they “‘scapegoats’’? the Secretary 
of State for Social Services, at a seminar on 
“Violence in the Family” 
, do they probably do more harm than good? 
Supplementary benefit appeals, changing law 
Supplementary Benefits Handbook — A Guide 
to Claimants’ Rights 

Unemployment benefit for students at Christmas 
and Easter, National Insurance Advisory 
Committee to consider and report 

Unemployment benefit, fortnightly payments of, 
proposals for 

Westminster Women’s Aid, first annual report 

Henriques, Basil, a portrait 


HIGHWAYS AND FOOTPATHS 
Area adjacent to highway; use for political 
meetings, etc.; obstruction; control of; 
council request to police 
Highway; carriage way; extinguishment of right; 
way shown as footpath on definitive map; 
National Parks and Access to the Countryside 
Act, 1949, s.32(4) (Suffolk County Council v. 
Mason and Others, W.N.) 
Obstruction of public rights of way, law concern- 
ing examined 
Housing; overcrowding; prevention; house in 
‘multiple occupation”’; direction limiting 
number of persons to live in house; fluctuat- 
ing number of residents; single household; 
Housing Act, 1961, s.19(1) (Simmons v. Pizzey, 
W.N.) 
Homo semi-sapiens, new perspective on: Richard 
Leekie’s Origins 
Hostages, taking, call for an international convention 
before the Legal Committee of the United 
Nations 


HUSBAND AND WIFE 


Access to children, parental rights, restated by Mv J 
Custody orders, county court dealing with issue of 


custody where there is already in existence a 
custody order made by a magistrates’ court, 
practice 
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Husband and Wife — continued 
Divorce, changes in procedure 210; 

Divorce court orders, payments to the child, 
difficulties involved for magistrates and 
their clerks 

Domestic proceedings, can there be more 
economy in use of resources? 

Domestic Proceedings and Magistrates’ Courts 
Bill, Justices’ Clerks’ Society’s views 

Domestic Violence and Matrimonial Proceedings 
Act 1976, in force 

Income Tax (Small Maintenance Payments) Order 
1977, in force 

Intestate succession, raising the “‘statutory legacies” 

Legal aid in undefended divorces, legal profession’s 
attitude to 

, (Parliamentary question) 

Maintenance, capital, assessment of husband’s, 

weight to be attached 

, children, county court order, duration 

, with access to father; position where mother 

wishes to emigrate taking children with her 

, common sense approach by Sir George Baker, 
how far would magistrates be supported in 
same view? 

, direct to children, registration in magistrates’ 
courts, Family Division Practice Direction 

; enforcement proceedings; case stated for 
opinion of High Court; basis on which this can 
be done 

, ~, High Court and magistrates’ court related 
proceedings, magistrates not to treat order as stayed 
when it was not in fact stayed 

, —, ways of and effectiveness 

, income tax deductions, effect of change in 
basic rate 

, one-third rule, gross income of both parties, 
effect of Rodewald v. Rodewald 

, latest developments 

, Short marriages, position of wife 

, —, —, is the Wachtel principle still appropriate? 

, Supplementary Benefit guidelines for 

, transfer of court of collection; powers 

, wife’s refusal to claim maintenance on 
divorce; effect on child 

Maintenance Orders Act, 1950; application for 
variation by payer; venue 

Maintenance Orders Act 1958; Attachment of 
Earnings Act 1971 s.10; how can payer under 
order registered in a magistrates’ court and 
subject to attachment of earnings reduce his 
payments? 

Matrimonial orders at or below supplementary 
benefit level, receipt of supplementary benefit 
due to default in payment of the order, whether 
D of E should be empowered to enforce pro- 
ceedings 

Matrimonial proceedings, appeals in, whether 
should be extended 

See also under “‘Adoption’”’; ‘Affiliation’; 
“Children and Young Persons”; “‘Evidence’’; 
“Family Law”; “Guardianship of Minors”’; 
“Magistrates” 


Page 


Zio 


681 


269 


320 


218 


291 
104 


26 


131 


559 


634 


333 


650, 7 


IMMIGRATION 

Appeal; notice to immigrant of appealable decision 
in respect of him (R. v. Immigration Appeal 
Tribunal ex parte Mehmet, W.N.) 

Deportation order made after immigrant’s five 
years residence; decision to deport made before 
end of five years (In re Ahmet Mehmet, W.N.) 

Entry; illegal entrant; production of false passport; 
need to prove guilty knowledge; effect of leave 
to enter by immigration officer; Immigration 
Act, 1971, s.3(1), s.33(1), sch.2., para. 4(2) 
(Kahn v. Secretary of State for the Home 
Department, W.N.) 

Income tax; capital allowance; first year allowance; 
“plant”; books bought by barrister in first year of 
practice; Finance Act, 1971, s.41(1)(a), s.47(1) 
(Munby v. Furlong, W.N.) 

India, new curbs on foreign contributions 


INDUSTRY 
Industrial tribunals “‘employer’’ and ‘‘employee”’ 
members, Council of Tribunals ask for wider 
range of organizations to be consulted 
Local inquiry; opencast coal; objection; right of 
objector to cross-examine opposing witnesses 
(Nicholson v. Secretary of State for Energy, 
W.N.) 
Insolvency Law Review Committee, invites evidence 
—, members named 
Insolvency Act 1976, ss.7 and 8, in force 
Insurance business, annual report 


J 


Jubilee, taking stock; missing persons 
j.P., editorship of 


4 
349, 361, ° 


JUDGES 

Are they sober? presence of Judges in the 
league table put out by the National Council 
on Alcoholism in its report on “‘Alcohol and 
Work” 

“Brickbats”’ for, of varying types 

Clubs, membership of, possible problem judging 
fellow club members 

Elective, Guernsey and Jersey experience 

, similarity between systems of parts of the 
U.S.A. and the U.S.S.R. 

Have they been against the workers in the past? 
questions raised by Mr. Michael Foot’s 
pronouncement on the case of Gouritet v. 
The Post Office 

See also under “Criminal Law”; ‘‘Courts”’ 

Trouble for, from disgruntled litigants, etc. 


JUSTICES’ CLERKS 

Clerk’s signature, domestic proceedings, powers 
in relation to dispensing with consent to 
marriage, s.3 of the Marriage Act, 1949 

Legal Services, Royal Commission on (see under 
‘Legal Services’’) 

Powers of the court dependent on imprisonment, 
Advisory Council on the Penal System, 
Justices’ Clerks’ Society views 

Recorders in the Crown Court, whether justices’ 


clerks should be considered for 227 


~ 
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Che Sentence - 





A lifetime of silence 


Please help us to alleviate this sentence. 
We help thousands of deaf and blind deaf people 
in Greater London, Essex, Surrey and Kent 
but without LEGACIES AND DONATIONS our 
work cannot continue. 








The Royal Association in aid of the Deaf and Dumb = 7-11 Armstrong Road London W3 
Patron HM The Queen 
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Justices’ Clerks — continued Page 


Violence to children, Select Committee on, 
Justices’ Clerks’ Society views 757 
K 
Keeton, George, tribute to 431, 433 
L 
LAND 
Land compensation; claim; depreciation of house; 
alleged of road works; vibration and noise; 
hearing of claim by member of Lands Tribunal; 
personal use of road; reliance on own impression; 
Land Compensation Act, 1973, s.16(1) (Hickmott 
v. Dorset County Council, W.N.) 
Registration of Title Order 1977 


LAW 

Abolition of laws, standards of morality need to be 
looked at as well 

Examiners’ regular ‘‘friends’’, “ 
now...?” 

Language of the law, is it time to up-date it? 

Law Commission, annual report 

Lawyers, advertising in the U.S. now allowed 

Reform in Canada 

See also under “‘Bar’’; ‘“‘Courts”’; “Criminal Law’”’; 
“Legal Aid, Advice and Assistance’’; ‘‘Magistrates’’; 
**Solicitors” 


where are they 


er ee 
Co mm SI 
NOOUON 


LEGAL AID, ADVICE AND ASSISTANCE 

Legal advice and assistance, financial limits for, 
Legal Advice and Assistance (Financial 
Conditions) (No. 4) Regulations 1977 

, financial limits for, increase, Legal Aid 
(Financial Conditions) Regulations 1977 

Legal aid in civil proceedings, cost (Parliamentary 
question) 

Legal aid in criminal proceedings (see under 
“Criminal Law”’; ‘“‘Magistrates’’) 

Legal aid in domestic proceedings (see under 
“Children and Young Persons” 
and Wife’’) 

Legal aid, grants, statistics 

, limits for, revision (Parliamentary question) 

Legal Aid Handbook 1976, Law Society 
publication 

Legal Aid Solicitors Referral List 1976, Law 
Society publication 


; “‘Husband 


Legal Services, Royal Commission on (see under 
**Legal Services’’) 

Paddington Neighbourhood Advice Bureau and Law 
Centre, annual report 


LEGAL SERVICES 
Royal Commission on, Association of Magisterial 
Officers’ services should be acknowledged 
Association of Metropolitan Authorities, 
evidence to +0 
-, British Association of Social Workers, evidence to 625 
—, British Legal Association, evidence to 107 
, conflicting arguments resulting from 509 
, first report on progress 237 
-, Justices’ Clerks’ Society, evidence to 91, 229, 455, 485 
, Legal Action Group urge end to chaotic 
ministerial responsibility for administration 


613, 646 


Legal Services — continued Page 


245 
109, 158 


of justice 
—, Magistrates’ Association, evidence to 
—, Prosecuting Solicitors’ Society of England 
and Wales, memorandum of evidence to 
Legislation, clerk to justices and secretary of Police 
Superintendents’ Association of England and 
Wales on the tide that never ebbs 
—, complexity or volume? 
—, Limitation of Legislation Bill, leave to 
introduce 
—, need for proper drafting and to be comprehen- 
sible to all, should we heed Horace: “aequam 
memento...”? 
Liberty, lawyers’ contribution to protection of 
examined 


178 


LICENSING 
1) Charity fete side show prices; 2) Christmas 
draw prizes; intoxicating liquor; need for 
occasional licence 
Club registration; whether premises can be 
occupied as licensees 
Exemption order; special occasions; frequency; 
relevance of local or national events; application 
for 14 weekly special orders unconnected with 
local events; Licensing Act 1964, s.74(1)(4) 
(R. v. Ludlow Justices, ex parte Pratt, W.N.) 
General annual licensing meetings and transfer 
sessions; change of venue; procedure 
Justices’ on licence; whether licensing justices can 
insert condition limited to wines and spirits only 
Licensed premises; structural alterations; fire 
officer’s requirements; whether licensing 
justices must take into account on consent 
-, under-age drinking (Parliamentary question) 
Licensing (Fees) Order 1976, practical aspect of 
Licensing justices; bias; application for nn-licence 
for town hall where justices sit 
, powers to inspect licensed premises 
Police entering public houses for the purpose of 
preventing or detecting the commission of 
offences under the Licensing Acts, new pro- 
visions 
-, production of “licence”, procedure 
Proprietary club; sales to football club non- 
member by proprietor; what offences? 
; special hours certificate; effect on 
certificate of not opening until 10.45 p.m. 
Public music, singing and dancing; Sunday dancing 
Registered club, advantages of under the 
Licensing Act 1964, examined 
Registered members’ club; certificate of suit- 
ability under s.79; whether may be granted 
provisionally 
Sale of gas cooker; offer of bottle of wine to 
purchaser; whether sale without licence 
Special hours certificate or special order of 
exemption; applicability to hotel relying on 
reservations from organizations 
Special occasions, Oxford Union Society, weekly 
debates during the university term, police 
objection to 
, terms of, pheasant shoot of shooting 
syndicate not of national or local 
importance 


1 


363, 
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Licensing — continued Page 


Sundays, applications for licences (or extensions) 

for sale of intoxicating liquor and dancing on 

Sundays, position where Christmas Eve and 

New Years Eve follows Sunday, position of 

Good Friday and Jubilee celebrations 726, 770, 745 
Theatres Act licence; right to sell intoxicating 

liquor 59 
Wine on-licence; effect of s.99 to grant as 

part IV licence 
Two licences with different conditions for same 

premises; whether valid 


LOCAL GOVERNMENT 

Attendance at meetings of committee of county 
council; attendance allowance; member of 
committee councillors or other authority; 

‘deemed to be member” of county council; 
Local Government Act, 1972, s.173(1), s.177(3) 
(Hopson v. Devon County Council, W.N.) 691 

Candidates expenses at local government elections, 
Bill presented 

Councillors’ Allowance Review Committee, evidence 
to 14 

Defective construction; damage to building; liability 
of local authority; inadequate depth of foundations; 
depth not as shown on deposited plans; duty of 
local authority to inspect and secure that byelaws 
complied with; negligence; limitation of action; 
accrual of action; discovery by person capable 
of suing; Limitation Act 1939, s.2(1)(a) (Anns 
and Others v. London Borough of Merton, W.N.) 

Local Commissioners; subpoena to produce 
records; refusal by authority; contrary to 
public interest; right of commissioner to 
information required; Local Government 
Act, 1974, s.32(3) (Re A Complaint against 
Liverpool City Council, W.N.) 

Elections; local government election; nomination 
paper; rejection by returning officer; duty of 
returning officer; limitation of power to hold 
nomination paper invalid; Local Elections 
(Principal Areas) Rules, 1973, sched. 2, 

r.5(2), r.8(2) (Greenway-Stanley v. Paterson, 
W.N.) 

Squatters, application of local authorities for an 
order against squatters and the determination 
of the case by the court, time between 
(Parliamentary question) 

Sunday market; legal proceedings; power of authority 
to prosecute or defend; need for consent of 
Attorney-General; action for injunction to 
restrain use of premises for Sunday market; 

Local Government Act, 1972, s.222(1)(a) 
(Solihull Metropolitan Borough Council v. 
Maxfern Ltd, and Another, W.N.) 


255 


M 


MAGISTRATES 
Acquittal rates, comparison at magistrates’ courts 
and the Crown Court 
Administration of Justice Bill, persons to preside 
at meetings of justices: magistrates courts, 
new clause 


Magistrates — continued Page 
Ages, limit, rules (Parliamentary question) 69 
Assistant solicitor/barrister group, proposal for 614, 637 
Bail, Bail Act, delay in bringing into force, 

whether merely gives statutory form to what 
has long been the best practice of the courts 

—, community ties and the bail decision, 
experimental scheme at Camberwell Green 
magistrates’ courts 33, 194, 212, 257 

—, “‘to bail or not to bail’, those who take advantage 
of bail either to abscond and/or to commit 
further crimes, Metropolitan police study 349, 424, 492 

Bail Act 1976, origins, changes which will be 
effected by it 

Bias; disqualification; juvenile court; member of 
employed by social services committee as 
adoptions’ officer 

Binding over of witnesses, removal of power 
(Parliamentary question) 707 

Chairman, role and importance of, examined 663 

Clerk to magistrates’ courts committee, history 
and present position 

Committal and trial, period between, waiting time 
(Parliamentary question) 99 

Committal procedure, under s.1, assessment of 
effect on number of cases going for trial 
(Parliamentary question) 54 

Community service orders, differing interpretations 
of, use of alternative to imprisonment or 
sentence in own right? 

Costs, local government officers’ involvement 
in proceedings, cost in public expenditure, 
should more realistic costs from defence be 
awarded? 

, Should defendant be made to pay full 
economic cost? 

Crown Court, relationship between and magistrates’ 
courts examined 

, magistrates in the Crown Court, His Honour 
Judge David to the Magistrates’ Summer 
Conference 

Democratic Selection of Magistrates’ Bill, 
introduction 

Divorce court orders, payments to the child, 
difficulties involved for magistrates and their 
clerks 

Domestic proceedings, can there be more domestic 
economy in use of resources? 

Domestic Proceedings and Magistrates’ Courts 
Bill, Justices’ Clerks’ Society’s views 

Dress in court, trousers and trouser-suits worn by 
magistrates etc. in court, is it time for a more 
liberal attitude to? 

Drug offender, sentencing the, principles involved 

Duty solicitor, schemes, impact in magistrates’ 
courts 

EEC, cases arising where defendants are members of 
EEC countries 

—, national working in an EEC country, 
deportation order, whether legal aid can be granted 

Exhibits, unpleasant, problem of in court 499, 

Family court, look at the prospects for and 
implications for magistrates 

Fines, cost of collection, Sunderland experience 

, fine defaulter, making him pay, Criminal Law 
Act 1977, Magistrates’ Association suggestion 
embodied in 17, 135,626, 715, 


695 


150, 166 


236 


760 


631, 705, 737 
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Magistrates — continued Page 


Magistrates — continued Page 


Fixed times for the hearing of cases, Society of 
Conservative Lawyers report 604, 705, 750 
Football hooligans, problems of sentencing examined 3 
Handbook for Newly-appointed Justices of the 
Peace, second edition 
Hunting, assault charges, sentencing policy 
(Parliamentary question) 
latrogenic disorder, caused by activities and 
treatment of doctors, is there a judicial 
equivalent? 


15 


Inspectorate of the lay magistracy, is there a need 
for? 

Juvenile court training (Parliamentary question) 

Legal aid in magistrates’ courts (see also under 
‘Practice and Procedure’”’ below) 

, counsel’s fees, restriction on, novel means of 
avoiding, need for clarification of the rules 
regarding payment of.costs and the rules 
respecting assignment of counsel on legal aid 
criteria set out in s.29 Legal Aid Act 1974 

, neighbourhood law centres, orders in respect 
of solicitors employed in 

-, responsibility of Law Society (Parliamentary 
question) 

, solicitors give advice and assistance under s.2 
by means of writing a letter in mitigation to 
the court on behalf of the defendant, when 
legal aid order refused, propriety of 

Legal Services, Royal Commission on (see under 
‘Legal Services’’) 

Magisterial bench, breakdown into occupation and 
politics, Lichfield and Tamworth 

Magistracy, working conditions for, should the 
magistrates’ courts committee be prosecuted 
where there are poor conditions? 

Magistrates’ courts, cost of 

Magistrates’ Association, annual general meeting 

, annual report 

, Conference 1977 

Maintenance, common sense approach by Sir 
George Baker, how far would magistrates be 
supported in same view? 

Maintenance orders, direct to children, registration 
in magistrates’ courts, Family Division Practice 
Direction 

Matrimonial proceedings, appeals in, whether 
should be extended 

; Matrimonial Proceedings (Magistrates’ Courts) 
Act 1960, s.4; should welfare report be 
available to advocates before matrimonial 
issues are decided? 

Mentally disordered defendants, problem of deciding 
between prison or hospital 223,278 

Motoring offences, time taken in magistrates’ 
courts (Parliamentary question) 

Nuisance, abatement, justices’ orders, precision 
imperative 471, 

Offences against the person, Criminal Law 
Revision Committee’s proposals, Magistrates’ 
Association’s views on 

Petty theft, effect of rejection of the Criminal 
Law Bill’s proposals to restrict to magistrates’ 
courts trial for cases of petty theft 

Plea bargaining, need for and practice of, examined 

, new Practice Direction 


Press, criminal proceedings in English magistrates’ 


courts and the local press 457, 472 
, “censorship”, example of 271 
—, newspaper publicity and its effects, the case of 
“‘the peer and the prostitutes” 47 
Protecting own property by dangerous weapons, 
insecticide, etc., problem for courts 499 
Road traffic cases, volume of work involved in, 
Magistrates’ Association deputation to Ministry 
of Transport 
See also under “Children and Young Persons’’; 
“Criminal Law’’; “‘Evidence’’; “Family Law’’; 
‘Justices’ Clerks”’; “Licensing” 
Sentencing, appeals against inadequate sentences, 
the case is getting stronger 
, magistrates criticised for heavy and lenient 
sentences, Lord Chancellor’s answer 
, Minister of State at the Home Office’s advice 
to magistrates 
, shorter sentences, interim report of the Advisory 
Council on the Penal System, recommendation 
for, implications 
Shoplifting statistics 
Stone’s judicial mop-up 
Strikes, effects of on courts’ business 
Time off work to perform magisterial duties, 
effect of Employment Protection Act 1975, 
$.99 
Trial by jury or trial by magistrates? the 
economics and the merits examined 
Trial costs against summary costs, statistics 
Violence, picketing, and other violence, need for 
courts to deal with promptly 
Witnesses; revealing names and addresses in court; 
position of local authority social workers etc. 


Jurisdiction and Powers 


Abandonment of appeal to Crown Court; costs to 
prosecutor; whether payable 

Abuse of process, powers of courts of summary 
jurisdiction to deal with 

Bail; arrest warrants on failure to answer to 
recognizance; whether evidence need be on 
oath before warrants issued 

Binding over, refusal to be bound over, otherwise 
than by complaint under s.91, Magistrates’ 
Courts Act 1952, powers of magistrates 
examined 

Breach of probation; issue of summons or 
warrant refusal; what grounds? 

Customs and excise offences; venue 

Elections for trial, should magistrates have greater 
powers of sentencing? 

Matrimonial jurisdiction, matrimonial orders, 
capital savings can be taken into account 

Restrictions on reporting of committal court evidence, 
Criminal Justice Act 1967 

Suspended sentence supervision orders, powers to 
award available to magistrates 


Practice and procedure 


Armed Forces Act 1976, enforcement by the civil 
courts of financial penalties awarded by military 
tribunals 

Attachment of earnings order; application to vary; 
venue 











Advice on 


LEGACIES and BEQUESTS 








WHEN CLIENTS seek advice about making legacies or bequests to deserving organisations, 
please mention the good work being done by Reed’s School, and its need for £45,000 each 
year to maintain and extend its activities. 


REED’S SCHOOL is an independent boarding school for boys, with full provision for Sixth 
Form work. 


GENEROUS BURSARIES (which can amount to as much as the full fees) are awarded to 
boys who enter as Foundationers. These special bursaries are available to boys who have 
lost a parent, have one parent incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham, Surrey, in a pleasant environment of heath and 
woodland, with excellent facilities for games, and has recently been completely modernised. 
It can offer much to boys whose home life has been difficult, and for whom a boarding 
school education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this very valuable work, and the 
help of Solicitors would be especially appreciated. 


FURTHER DETAILS about the work of the School will be gladly supplied by the Secretary: 


DAVID COOPER 


REEDS SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel: 01-606 7870 


Registered Charity No 312008 
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Magistrates 


continued Page 
Binding over to keep the peace and/or be of good 
behaviour; position of police acting on com- 
plainant’s behalf where no actual complaint 
Case stated, appeal out of time against a decision 
of a magistrates’ court in circumstances where 
an application to state a case had already been 
made, procedure 
; application to justices to state; need to be 
within 14 days after justices’ decision; Magistrates 
Courts Act 1952, s.87(2) (Michael v. Gowland, 
W.N.) 2, 348, 350, 356, 605, 711 
Committal proceedings, defendant may call 
evidence on his own behalf notwithstanding 
an unsuccessful submission of no case to 
answer 
Committal proceedings, under s.1, Criminal Justice 
Act 1967; certificates under Road Traffic Act 
1972 s.10; whether certificates can be classed 
as written statements 
; position where parts of written evidence 
challenged 
Committal warrants; default of payment of fine; 
whether can be withdrawn 104 
Compensation, damage caused by cars, compensation 
to be ordered only where property’s the subject 
of the theft charge 
Community service orders; does an order lapse at 
the end of the 12 month period if the required 
hours of work have not been completed? 
Conviction, when is a? absolute and conditional 
discharge and a probation order, use of s.13, 
1973 Act 263, 335, 508 
Court reports; prison medical officer or 
consultant psychiatrist; availability to 
probation officer 
Custody orders, county court dealing with issue 
of custody where there is already in existence 
a custody order made by a magistrates’ court, 
practice 561 
Deferred sentences; committals for sentence 333, 497 
; conviction of offence during period of; sentence 
postponed before deferred sentence dealt with; 
committal to Crown Court for both offences; 
Crown Court refusing to deal with first offence 
relying on R. v. Gilby; procedure 
Distress for rates; poundage on distress levied; 
position where no goods on which to levy 
Divorce court order; transfer of court of 


289, 515 


collection; powers 

Evidence; evidence of previous conviction; 
corporation (R. v. Calchester Justices, ex 
parte North East Essex Building Co., Ltd., 
W.N.) 


Examining justices; whether defendant has right 
to call witnesses without giving evidence 
himself 


Fine; transfer of fine order; court to which order 
sent returning same as defendant gone away; 
procedure 

Information, amending the, effect of Morriss 
v. Lawrence 

Legal aid; costs to acquitted defendant who is 
legally aided; procedure 

; Magistrates’ court; reference of case to 
European Court of Justice; Legal Aid Act, 


Magistrates — continued 


1974, s.28(2) (R. v. Marlborough Street 
Stipendiary Magistrate, ex parte Bouchereau, 
W.N.) 

—, order, revocation, principles involved 

; position where previous conviction revealed 

to court after entering in application form 

Maintenance, enforcement, High Court and 
magistrates’ court related proceedings, 
magistrates not to treat order as stayed when 
it was not in fact stayed 

Maintenance Orders Act 1958 s.5; Attachment 
of Earnings Act 1971 s.10; how can payer 
under order registered in a magistrates’ court 
and subject to attachment of earnings reduce 
his payments? 

Means warrant, execution, “in possession of a 
warrant”’, interpretation 

1957 Act procedure, statement of facts, evidence 
inconsistent, procedure 

No case to answer; acquittal; no defence 
evidence; propriety 

Plea of guilty; adjournment for purpose of social 


694 


682 


631, 646 


513 


inquiry reports; effect on sentencing 119, 248, 262, 276 


, change of plea, representation of prosecutor, 
effect of R. v. Uxbridge Justices, ex parte Smith 
Previous convictions, improper disclosure, 
procedure 
, proving by computer print-out in case of 
Driver and Vehicle Licensing Centre, position 
where the defendant not before the court 
Private prosecution; conspiracy; no case to answer 
submitted; procedure 
Probation order made at Crown Court on a case 
committed for sentence by the magistrates; 
discharge of; procedure 
Public Health Act 1936 offence; failure to repair 
defective closets; whether continuing offence 
Summary trial; consideration by justices; justices 
informed regarding previous conviction of 
accused; decision to commit; certiorari to 
quash decision; Magistrates’ Courts Act, 1952, 
s.18(1), s.29, sch.2, para.7 (R. v. Colchester 
Justices, ex parte North Essex Building Co. 
Ltd. W.N.) 
V.A.T., sentencing for, effect of Christodoulou 
and Christodoulou v. H.M. Customs and Excise 
Witness summons; unwillingness of authorities to 
allow employees to appear; propriety 
Merthyr, Lord, death of 
Ministry of Solicitor-General, Ontario, annual report 


N 
Nuisance; damage to house caused by subsidence; 
continuing damage; right to recover of person 
acquiring house after beginning of damage 
(Masters v. Brent London Borough Council, 
W.N.) 
; playground noise and trespassing by children; 
restrictions as to hours of use and age of child- 
ren (Dunton v. Dover District Council, W.N.) 
Noise abatement zone inquiries, information and advice 


O 
OF LAW AND LAWYERS 


After jaws, horns 


Lid 


251 


249, 279 


754 


513, 603 
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Of Law and Lawyers — continued Page Of Law and Lawyers — continued 


Auctions and suchlike, look at the Mentmore Sale 

Bank robber receiving suspended sentence, possibility 
of influence of ‘‘old school tie”’ connexion 
between Judge and defendant 

Barristers, M.P.s, problem of attending House 
rather than attend the court 

Beer, wines and spirits, spending on, Christian 
Economic and Social Research Foundation, 
annual report 

Brothels, suppressing, City of Westminster chief 
trading standards officer concern with 

‘*Brougham”’; dead or red? 

Booksellers’ catalogues 

Butterworth’s new bookshop opened 

Carpenter, Mary, children of the street 

Community service, soft option? 

Criminal process, Royal Commission on 

Criminals who profit from life stories to 
newspapers, New York’s legislature stops 
“Son of Sam” 

Cross-bows, control of, Bill introduced 

Divorce, new procedures, an example of “‘do-it- 
yourself” 

Driving with blood alcohol level above prescribed 
limit, charged with after routine check for 
stolen cars, is this example of “getting near 
police state?” 

Easter, Lord Merthyr and 

Employment law, Bullock Report on worker 
participation, critique of 

Endangered Species (Import and Export) Act 1976, 
into force 

Endpiece 

Evelyn Library 

Exhibits, unpleasant, problem of in court 

“Exnuptial”’ instead of “illegitimate” in New 
South Wales, what’s in a name? 

Foreigners who want to put us right (Peter Hain, 
etc., ), do we need them? 

Fusion, movement for, will it succeed? 

—, —, —, Bow Group (Conservative) proposals 

-, —, Labour Party proposals — 

Hailsham, Lord, amendment to clause on incest, 
‘abominable hoggery’’? 

Imprisonment, immediate decline of over the last 
15 years, apparently direct relationship to the 
increase in crime 

Isle of Rockall row now brewing between the 
United Kingdom and the Republic of Ireland, 
and Denmark 

Jenkins, Mr. John: the resurrection and the life 

Judges, are they sober? presence of Judges in the 
League Table put out by the National Council 
on Alcoholism in its report on “‘Alcohol and 
Work” 

. “brickbats”’ for, of varying types 

, clubs, membership of, possible problem judging 
fellow club members 

, elective, similarity between systems of parts 
of the U.S.A. and the U.S.S.R. 

Juries, do they dispense justice “by the seat of 

the pants’’? 
. first all female jury 
Kindly Russian and the banker 
Law and morals, example of 


600, 


499, 


Law reformers, should stick to the reform of the 
law, and not attack the Judges 

Lawyers, advertising in the U.S. now allowed 

—, revolt in Ghana 

Legal services, Royal Commission on, conflicting 
arguments resulting from 

Legislative time, is there too much? 

Left wing propaganda, subsidised by public in 
case of Red Lion Square disorder 

Legal aid in undefended divorces, legal profession’s 
attitude to 

Litigate don’t arbitrate 

Magisterial bench, breakdown into occupation 
and politics, Lichfield and Tamworth 

Minorities and their rights, National Council for 
Civil Liberties pamphlet to give the Asian 
communities in the U.K. information about 
police powers and individual rights 

Moiser, Cliff and Williams ““Taff’’, clerks aloft 

McNee, David Blackstock, new Commissioner 
of Police of the Metropolis 

Mentally ill patients, dealing with, Lyndhurst 
Unit at Knoll Hospital 

Official records, centralized, a threat to liberty? 

Osmond, Sir Douglas, retirement of 

Parents, need for greater responsibility for 
conduct of children 

Plea bargaining, Baldwin and McConville’s 
study, predictable reaction to 

Prison officer, Mr. Gerald Ewing’s odd collection 

Prisons with bars, restaurants, pool, golf, etc., in 
U.S.A. 

‘Product liability”, effect of EEC membership 

Prostitution, ““Mouvement pour la Reinsertion 
Sociale”, statement that convicts on leave “bind 
and racket’’ prostitutes 

Representation by advocates of same idealogical 
views, implications of 

Quakers and Moravians Acts of 1833 and 1838, 
repeal of 

Racial Discrimination, guide from the Home Office 
on the Race Relation Act’s provisions 

Red, use of this colour for the courts and allied 
law subjects — why? 

Road Traffic (Seat Belts) (No. 2) Bill, second 
reading refused 

Scottish Banknotes Bill, introduction 

Secretaries of State, is there only one Secretary 
of State? 

Security industry, need for registration, are 
management and the staff reunited “‘at the 
prison gates?” 

Sentencing, “‘a promising career’ could be ruined, 
implications of R. v. Holdsworth 

—, policies, “fads” and, examined 

Shoplifting, is there an offence of stealing by 
forgetfulness? 

—, “sticky fingered grans”, do they keep up the 
statistics? 

Social workers, ban on social workers recommending 
to courts that juvenile offenders should be sent 
to borstals or detention centres, working party to 
consider 242, 5 

—, do they probably do more harm than good? 

Spacecraft, “getting us taped”’ with messages from 
United Nations for life in space 
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Of Law and Lawyers — continued 


Tape recording, for and against use of 
Trial by newspaper publicity, U.S.A. experience 
Trouser suits, not accepted by some Judges 
“Twirlers”, Lord Denning not banning at Lincoln’s 
Inn Fields 
Virgins in print, Barbara Cartland’s view 
Ombudsmen, local, proposed legislation 
Outdoor advertising, shops and construction sites, 
relaxed controls 


4 
PARLIAMENT 
Legislative time, is there too much? 
Parliamentary history for sale 


POLICE 
Assisting the police with their inquiries, procedure 
and propriety of examined 
Chief constables’ annual reports: 
Cambridgeshire 
Cleveland 
Derbyshire 
Dyfed Powys 
Essex 
Humberside 
Kent 
Leicestershire 
Lincolnshire 
Manchester 
Merseyside 
North Yorkshire 
Norfolk 
Northamptonshire 
South Yorkshire 
Staffordshire 
Warwickshire 
West Midlands 
West Yorkshire 
Civilians in the police service, statistics 
Commissioner of Police of the Metropolis, annual 
report 
Complaints procedure established by the Police 
Act 1976, Council on Tribunals ask for 
supervision of 
Corruption, police the most insidious 
Elderly, protecting the, police release of film of 
daughter encouraging her aged mother to commit 
suicide 
Judges’ Rules, use of, cases evaluated 
Mark, Sir Robert, top cop (retired) on the box 
McNee, David Blackstock, new Commissioner of 
Police of the Metropolis 
Means warrant, execution, 
warrant”’, interpretation 
Metropolitan Police, whether should be run by GLC, 
Labour opposition view 
Negotiating machinery, review of, appointments to 
Obstructing the police, intention of intervener, 
effect of Willmott v. Atack 
Osmond, Sir Douglas, retirement of 
Pay, Police Federation’s performance reflects no 
credit on them 
Police Complaints Board, review of operation 
Policeman’s diary of early nineteenth century 
Powers to enter and search (see also under 
“Criminal Law’’) 


‘ 


‘in possession of a 


Page 
661 
539 


EY 


600 
53 
345 


14 


999 


306 


Police — continued 


—, professional privilege and the public interest, 
balance between, examined 

—, without search warrant; no permission of 
occupier; suspicion of stolen property; seizure of 
goods; admissibility of evidence at trial; whether 
whole of evidence tainted 

Royal Canadian Mounted Police, history of and 
present criticism 


Pop festivals, new form of licensing suggested by 


Justices’ Clerks’ Society, in evidence to Lord 
Melchett’s working group 


Press, removing press curbs in India 


PRISONS, BORSTALS AND DETENTION CENTRES 


Advisory Council on the Prison System, interim 
report 
Borstals, Absconding from Borstals, Home Office 
Research Report 
, Lowdham Grange, establishment and success of, 
has it lessons for today? 
Custody after sentence, costs (Parliamentary question) 
Detention centres, present regime (Parliamentary 
question) 
, sentences, remission (Parliamentary question) 
Discipline in prisons, loss of remission, Board of 
Visitors ruling 
—, rights of prisoners in relation to, examined 
Drugs in prison, allegations of use of powerful 
drugs in high doses in treatment, etc., ethics of 
Governor reflects 
Grant aid system for hostels, “‘too complex” 
warning from Mr. Nigel Whiskin, NACRO’s 
Senior Organiser 
Howard, John, The State of the Prisons, Inter- 
national Conference to commemorate the 
bicentenary of John Howard’s book 
~, —, memorial service, “why are christians so 
punitive?”: Dr. Marjorie Jones’s address 
Hughes, W.T., escape of, report 
Hull riot, Fowler report 
Mothers and children in prison, statistics 
Parliament, debate on the prisons 
Parole, for short-termers, suggestions for 
, NAPO ask for parole reform 
, Parole in England and Wales, Home Office 
Research Unit report 
, press comment on, Press Council adjudication 
-, refusal of, reasons (Parliamentary question) 
, Statistics 
Parole Board, annual report 
Pay, senior grades, whether receive salaries 
commensurate with responsibilities 
Penal System, Advisory Council on, prison 
governors’ wish to have representation on 
Plea of guilty, sentencing, fixed and automatic 
remission (Parliamentary question) 
Prison chaplain, role of, in relation to present 
problems 
Prison Commission, possibility of return, Conser- 
vative study group on penal policy views 
Prison Department, annual report 480 
Prison numbers, reduction of, Ms. Vivien Stern, 
director of NACRO views 662 
Prison officers, Mr. Gerald Ewing’s odd collection 189, 204 
-, putting pressure on the Home Office by leaving 








SEE YOU! 


How often we say that to each other - 
(2) Boy Maat 1ayi@e)iated ol-vo)e)(-biger-11Sd—r-ll\ige)-¥-10) 


Stop a minute! Think how much you depend on 
your eyes. Consider all they do for you and how 
much you take them for granted. You really do see 
the sky, trees, flowers, birds and the other 
wonderful things around us. What if you could not? 


Stop a minute! Think what it would be like to be 


sightless. Close your eyes for a minute. That's what 
its like to be blind. 


Stop a minute! Blindness can be prevented and 
in certain cases sight restored. Every year more 
and more people can be saved from losing their 
sight because of research. And still more 
research will help prevent more blindness. 


Stop a minute! You can help - you can show your 
gratitude for your sight by giving as much money 
as you can spare to FIGHT FOR SIGHT. The words 
“Fight for Sight” speak for themselves. Teams of 
eye surgeons and scientists at the Institute of 
Ophthalmology are working day and night - yes 
day and night - to study the causes of eye 
diseases and ther treatment and above all to 


D 
O 


now - by cheque or postal order. A lot 


A 


prevent blindness. ; 
DON’T STOP A MINUTE! - send help | 3 


U 
é T 
a 
has been done. More can be done with fo NE 


your help. ed 
Thank you- See You-donationstoFIGHT { { . 


FOR SIGHT, Judd Street, London WC1H 9QS,. «ff 
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Prisons, Borstals and Detention Centres — continued 


prisoners locked up in their cells for long periods, 
are they playing with fire? 

“Prison welfare officers”, directive that title to be 
replaced by that of ‘‘seconded probation officer” 

Prisons; escape from; prisoner hides with relative; 
procedure for recapture 

—, Government plans, NACRO opposition 

—, nationalizing, for and against 

—, new prison at Suffolk 

-, overcrowding, measures needed to ameliorate 


129. 188, 


; overcrowding and violence in, Mr. Martin 
Wright, director, Howard League, to annual 
meeting of the Hampshire Association for Care 
and Resettlement of Offenders 

, use of prison should be minimized, NACRO view 

Remission, unchanged for short-term prisoners not 
eligible for parole 
See also under “‘Children and Young Persons’”’; 
*“‘Crime and Punishment”; “Criminal Law’’; 
“Magistrates”; ‘‘Probation and After-Care”’ 
Short sentence prisoners, early release scheme urged 
Siberia revisited 
Trevelyan, Mr. D.H., succeeds Mr. Eric Wright as 
Director General of Prisons 
Privacy: The Information Gatherers, NCCL report 
Privilege; documents; source of information in docu- 
ment; production sought to provide material for 
cross-examination (R. v. Cheltenham Justices, ex 
parte Secretary of State for Trade and Another, 
W.N.) 


PROBATION AND AFTER-CARE 


Advisory Council for Probation and After-care, end of 
ry 


Advisory Council on the Penal System, BASW and 
NAPO call for shorter probation orders 
Association of Chief Probation Officers, annual 
conference 
Care, control and punishment, probation officer’s 
developing role in prison work and within the 
community, exercising authority more important 
than legislative reform? 
Centenary in the City of London 1877 - 1977 
Chief probation officers’ annual reports 
Bedfordshire 
Berkshire 
Durham 
Essex 
Gloucestershire 
Hertfordshire 
Kent 
Leicestershire 
Merseyside 
Middlesex 
Norfolk 
North East London 
Northamptonshire 
North Yorkshire 
South Glamorgan 
Surrey 
Warwickshire 
West Yorkshire 


Civil courts, work of the probation service in, 
CCPO resolution 

Community service (see under **Criminal Law’’) 

Diversion, South Yorkshire experiment 


Page 


249 


83 


200 
194 
187 


666 


Probation and After-Care — continued 


Divorce court welfare inquiry, what should the 
probation officers approach to be? 
Ethic, fight for 
Further offence, during probation period, 
procedure to be followed, inquiry to be made 
into circumstances of original offence 
National Association of Probation Officers, annual 
meeting 305, 313, 
—, as a trade union 546, 
—, at the crossroads? 
—, single salary scale; union membership agree- 
ment, decisions to be made 638, 706, 
’77, is this the year when the service simply begins 
to fade away? 
Officers, constraints on, examined 2a, 
—, quantifying work and cases 110, 201, 229, 
-, suspended for suggesting that persistent, 
violent offenders should be steered in the 
direction of more petty forms of criminality 
Order; further offence; whether can be counted as 
breach of order; Powers of Criminal Courts Act 
1973 
—, treatment under, whether permissible to 
include electric shock treatment 
‘Prison welfare officer’, directive that title to be 
replaced by that of “‘seconded probation 
officer’, views on 
See also under “Criminal Law 
Service, statistics 
Sharing, an experience in 
Social change, probation role in, discussion paper 
at NAPO London branch conference 
Social inquiry reports, not guilty pleas and, 
Home Office circular 
, preparation and withholding of pre-trial 
, time to plot a new course 
Supervision by probation officers, differential 
forms of, examined 
—, NAPO wants statutory periods reduced 
Treatment of offenders, probation part in, need 
for guidance 
Voluntary helpers, call for more by Mr. Nigel 
Whiskin. NACRO’s senior organizer 
—, use of, statistics 
Public order (see under ‘‘Criminal Law’’) 


99, 66 


; “Magistrates” 


PUBLIC SAFETY 
Personal security, dangers to, suggested deterrent 
methods 
Rabies (Compensation) Order 1976, laid before 
Parliament 
Rabies (Importation of Dogs, Cats and Other 
Mammals) (Amendment) Order 1977, in force 
Safety of Sports Grounds Act 1975, grounds of 
Chelsea, Nottingham Forest and Wolverhampton 
Wanderers football clubs 
Pugh, Mr. Leslie, honour for 


R 
RACE RELATIONS 
Act 1976, in force 
—, —, letter from the Home Secretary 
, Racial Discrimination, guide from the Home 
Office on the Act’s provisions 
Freedom of speech, necessity for allowing, 


253 


620 


329 
614 
208 


dat 
39 


Zod 


478 








Betraycc 


because of leprosy. For anyone to suffer 
from this disease today is a betrayal of 
civilised values. Leprosy can be 
controlled. The drugs are cheap, yet the 
disease is still rife. Seldom killing, it 
disfigures, maims and cripples and is aptly 
called the living death. Today leprosy 
causes more deformities than any other 
single disease, but only one sufferer in 
five is getting treatment. The reason is 
simple, and shameful — not enough 
money. LEPRA is an organisation pledged 
to eradicate the disease, and needs funds 
urgently. 


HOW WE USE YOUR HELP. 

£5 will often cure a child when 
treatment is readily available, £10 
or more is needed when treatment 
has been neglected. Research fora 
prophylactic, the certain way of 
eradicating leprosy, is now very 
encouraging but it takes time and 
money. Covenants are urgently 
required to fund this long-term 
work. 


LEPRA 


British Leprosy Relief Association. 
50a Fitzroy Street, London W1P 6AL 
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Race Relations — continued 


chairman-designate, Commission for Racial 
Equality’s assurance 

Racial discrimination, against, Cobden Trust and 
the National Council for Civil Liberties joint 
programme 


RATING AND VALUATION 


Rate enforcement, unoccupied property 

Rates, non-payment, protection for tenants/ 
occupiers 

Rating; assessment of rates; complaint of under- 
assessment of hereditament; “‘person aggrieved’’; 
building occupied in parts; deemed to be single 
hereditament; occupier; ‘person who receives 
the rents’’; agent of owners of hereditament; 
General Rate Act 1967, s.24, s.69 (Arsenal Foot 
ball Club Ltd. v. Smith and Another, W.N.) 

; distress; charge for levying distress; seizure of 
goods; selection of goods to cover rates due; 
cost of person attending to make levy; Distress 
for Rates Order, art.3(1)(ii) 1972; General 
Rate Act 1967, s.101(1), s.105(2) (Brinton 
Ltd. v. Wyre Forest District Council, W.N.) 

; faulty resolution; unoccupied property; 
resolution of rating authority; omission of 
date when rating to come into force; General 
Rate Act 1967, s.17, sch.1 (Sheffield City 
Council v. Graingers Wines Ltd., W.N.) 

; “work-in”; liability for rates; factory; company 
in liquidation; factory occupied by employees 
working for own benefit; liability; General Rate 
Act 1967, s.16 (In Re Briant Colour Printing 
Co., Ltd. (In Liquidation), W.N.) 


REVIEWS 


Adcock and White’s Assumption of Parental Rights 
and Duties 

Bailey, Cross and Garner’s Cases and Materials 
on Administrative Law 

Baker and Dodge’s Police Promotion Handbooks 
No. 2 Criminal Evidence and Procedure 

Baker and Dodge’s Police Promotion Handbooks 
No. 3 General Police Duties, Fifth Edition. 
No. 5 Road Traffic, Sixth Edition 

Baldwin and McConville’s Negotiated Justice: 
Pressures on Defendants to Plead Guilty 

Bar List of the United Kingdom 1977 

Barnard’s The Civil Court in Action 

Blom-Cooper and Drewry’s Law and Morality 

Boberg’s The Law of Persons and the Family 

Bochel’s Probation and After-Care: Its Development 
in England and Wales 

Brandreth’s Parking Law 

Bresler’s Lord Goddard 

Children’s Hearings (Ed. by F.M. Martin and 
Kathleen Murray) 

Clarke Hall and Morrison on Children 

Compton and Whiteman’s Receivership Under 
The Mental Health Act 1959 

Cretney’s Adoption — The New Law and 
Practice (A New Law Cassette) 

Cretney’s Principles of ‘Family Law 

Cross and Jones’s Introduction to Criminal Law 

Divorce Court Welfare (Report to Chief Probation 
Officers’ Conference by its Family Law Sub- 
Committee) 

Dworkin’s Taking Rights Seriously 


Reviews — continued 


Edwards’s Cases on Evidence in Australia 

Feldman’s Criminal Behaviour; A Psychological 
Analysis 

Garner and Crow’s Clean Air; Law and Practice 

Goldstein’s Policing in a Free Society 

Gooderson’s Alibi 

Griffith’s The Politics of the Judiciary 

Hampton’s Criminal Procedure 

Handbook for Newly-appointed Justices of the 
Peace 

Harris’s The Criminal Jurisdiction of Magistrates 

Hepple and O’Higgins’s Employment Law 

Hogan’s Offences against the Person: A New 
Law Cassette 

Hoggett’s Parents and Children 

Jackson’s Occupational Pensions - The New Law 

Josling’s Adoption of Children 

Judicial Organization in Europe 


Juviler’s Revolutionary Law and Order 


Kaplan’s Justice, Human Nature, and Political 
Obligation 

Knowles’s Modern Management in Local 
Government 

Kornitzer’s Adoption 

Langan and Lawrence’s Civil Procedure 

Levin’s Family Law 

Lydiate’s The Law Relating to the Misuse of Drugs 

Mahaffy & Dodson on Road Traffic 

Manton’s Mary Carpenter and the Children of 
the Streets 

McLean and Morrish’s Magistrates Court: An 
Index of Common Penalties and Formalities 

Moriarty’s Police Law 

O’Keefe’s The Law of Weights and Measures 

The Parole Decision. A Guide Compiled from 
Official Sources 

Parole: The Case for Change (NACRO) 

Paterson’s Licensing Acts 1977 

Phipson’s The Law of Evidence (Buzzard, May 
and Howard) 

Radzinowicz and .lood’s Criminology and the 
Aministration of Criminal Justice 

Rayden on Divorce. Second Cumulative 
Supplement (Ed. Joseph Jackson and Others) 

Rolph’s Mr. Prone: A Week in the Life of an 
Ignorant Man 

Salmond on the Law of Torts 

Scotts ‘O’ Level English Law 

Sheridan’s Comparative Law of Trusts in the 
Commonwealth and the Irish Republic 

Sion’s Prostitution and The Law 

Smith’s The Law of Theft 

Sommer’s The End of Imprisonment 

Speer’s Spandau: The Secret Diaries 

Stockdale’s A Study of Bedford Prison 

Tizard’s Adoption: A Second Chance 

Thurston’s Coronership 

Use of Imprisonment (Ed. Sean McConville) 

Warne and Brown’s Industrial Security 

Watson’s The Nature of Law 

West and Walk’s Daniel McNaughton — His 
Trial and the Aftermath 

White’s The Assumption of Parental Rights and 
Duties 

Women’s Rights, a Practical Guide 

Zander’s Social Workers, their Clients and the Law 





INDEX 





Page Road Traffic Acts — continued 
ROAD SAFETY AND ROAD TRANSPORT 


Accidents, high rate among young drivers, 
Parliamentary Under-Secretary of State to 
the Institute of Advanced Motorists 

—, hospital treatment covered by flat rate 
‘tax’? on motorists, AA criticism of 

Better driving, Drive survey 

Bus and coach drivers, safety study 

DoE/DTP Publications, annual list 

Road casualties, statistics 25,98, 122, 205, 242, 288, 

—, —, revised form 

See also under ‘‘Road Traffic Acts”’ 


ROAD TRAFFIC ACTS 


Articulated vehicle; reversing on grass verge 
causing damage; offence 

Burglary and theft of motor vehicle; whether 
can be disqualified from driving 

Careless driving; collision with stationary vehicle; 
test of due care and attention; no special 
standard of driving applicable to police officers; 
Road Traffic Act 1972, s.3 (Wood v. Richards, 
W.N.) 

Carrying dangerous goods, increase in fees for 
‘certification’ of vehicles 

Competence to drive, need for greater control and 
examination of drivers 

Dangerous driving, burden of proof 

Diabetic drivers, advice for 

Disqualification; special reasons; financial hardship; 
motorist conducting motor coach business 
(R. v. Beard, W.N.) 

—, —, ‘‘totting-up”’; order of procedure; Road 
Traffic Act 1972, s.93(3) 

—, “‘totting’’, endorsement, effect of s.13 and 
sch.3, Road Traffic Act 1974 

-, suspended pending appeal; effect of abandon- 
ment of appeal 

Drinking and driving, recent developments 

Driver and Vehicle Licensing Centre, a break- 
through? 

Driving licences; possession of Eire licence only; 
position re insurance 

Driving tests and driving instruction, Secretary of 
State for Transport decision on 

Driving with blood/alcohol proportion above 
prescribed limit, charged with after routine 
check for stolen cars, is this example of 
‘‘setting near police state?”’ 
consumption of further alcohol; effect 

-, driver voluntarily driving to police station 
asks to be arrested; whether still “‘driving”’ 

-, breath test; arrest; failure to provide specimen 
of breath; motorist putting Alcotest (R) 80 
device to lips but failing to inflate bag; bag 
entirely uninflated; need for constable to 
inspect crystals of device; arrest of motorist 
for failing to provide specimen; validity; 

Road Traffic Act 1972 s.8(3)(4)(5) 
(Stoddart v. Balls, W.N.) 

, —, devices, police to evaluate 
—,—, D.1.Y. B-Test kits, introduction of, 
condemnation of by A.A., whether valid 

—, —; hospital patient; person, having had 
treatment, in hospital car park about to go 
home; Road Traffic Act 1972, s.8(2) 


(Attorney General’s Reference (No.1 of 
1976), W.N.) 

—, laboratory test, differing analyses; blood 
specimen; differing analyses from two 
reputable analysts; police specimen showing 
12 milligrammes of alcohol above prescribed 
limit while motorist’s specimen revealed no 
alcohol; Road Traffic Act 1972, s.6(1), s.9 
(R. v. Marr, W.N.) 

—, —; patient at hospital; out-patient; end of day’s 
treatment; breath test in car park; Road 
Traffic Act 1972, s.8(2) (Attorney-General’s 
Reference (No. 1 of 1976), W.N.) 

—, urine specimen; question of storage of; 
whether adjournment necessary 

EEC, agreements with, road vehicles lighting 
regulations 

—, —, motoring rules and call for more uniformity 
of traffic rules and abolition of unnecessary 
regulations 

Failure to stop after accident and failure to report 
to police; whether one offence or two 

Fixed penalty offences; failure to furnish statement 


of ownership; venue for hearing 649, 72 


—; failure to provide “statutory” statement; 
receipt of fixed penalty after commencement 
of proceedings; procedure 

-; hire vehicles; six months’ period; whose 
liability? 

; ownership of vehicle; non-ownership of vehicle 
put forward as reasonable excuse for not 
completing form; validity 633, 

; reasons for not paying penalty given; proof 
of formal admission; Criminal Justice Act 1967, 
s.10 

; registered owner returns statutory statement 
of ownership showing disposal of vehicle; 
probative value of statement 

Heavy goods vehicles, prosecution relating to, look 
at some general and complex charges 576, £ 

Helmets, Motor Cycle (Protective Helmets) 
(Amendment) Regulations 1976, in force 

Highway Code, as evidence 

Informations out of time for offences of no 
insurance and no excise licence; chief inspector 
as prosecutor signed certificate; meaning of 
““prosecutor‘‘ 

Insurance, delivery of policy necessary, Motor 
Vehicles (Third Party Risks) Regulations 1972, 
r.5(1), Road Traffic Act, s.147(1) 

—, riding a motor cycle without insurance; 1957 
Act procedure; subsequent discovery that 
insurance did cover vehicle owned by another; 
procedure when brought back to court; effect 
of Criminal Justice Act 1972, s.41(1) 

Licence; Excise licence; fraudulent use; removal of 
licence from wrecked car and use on newly 
acquired car; Vehicles (Excise) Act, 1971, 
s.26(1)(c) (Heumann v. Evans, W.N.) 

MOT test, changes, Motor Vehicles (Tests) 
Regulations, 1976 

, —, seat belts, position where found to be faulty 

Lighting; vehicle; effect of repeal of s.68 of the 
Road Traffic Act 1972 by Road Traffic Act 
1974; when in force? 

Motor Vehicles (Construction and Use) Regulations; 
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Road Traffic Acts — continued 


Page 
goods vehicle; danger; whether carries endorsement 
and discretionary disqualification 

—; nuisance and not danger; form of infor- 
mation 

—; trailer for carriage of timber not fitted with 
wings on rear wheels under proviso to reg.75; 
position where removable trailer body fitted 

—, unnecessary obstruction under, effect of 
Nelmes v. Rhys Howells Transport Ltd. 

Offences Relating to Motor Vehicles 1976 

Offence; sentence; driving with blood-alcohol 
concentration above prescribed limit; first 
offence; previous convictions for driving offences 
but none connected with drink; one previous 
custodial sentence; immediate imprisonment; 
every case depending on facts; Road Traffic 
Act, 1972, s.6(1) (R. v. Nokes, W.N.) 

Offences, Motoring Which’s suggestion that less 
serious offences should be removed from 
criminal law 

Owner liability provisions of the Road Traffic 
Act 1974 examined 

Parking, charges for removing illegally parked 
vehicles, increased 

, delivery of goods, exception, clarified, effect of 
Richards v. McKnight 

; double yellow lines; position where vehicle 
parked on verge adjacent to lines 

, towing away, position where prohibition not 
indicated by yellow lines 

Previous convictions, proving by computer print- 
out in case of Driver and Vehicle Licensing 
Centre, position where the defendant not 
before the court? 

Reckless driving and cycling and causing death 
by reckless driving, amendments to the 
Criminal Law Bill 

Seat belts, Road Traffic (Seat Belts) (No. 2) Bill, 
second reading refused 5o 1, 

See also under “‘Criminal Law’”’; ‘‘Evidence”’; 
“‘Magistrates’’; ““Road Safety and Road 
Transport” 

Sentence; offences of driving with blood and 
urine alcohol excess, no insurance and no 
licence when suspended; sentences for different 
types of offences in operation; heedless dis- 
regard for public safety and the law; previous 
criminal record of anti-social behaviour (R. v. 
Winter, W.N.) 

Special reasons, must be peculiar to the offence 
not the offender, effect of R. v. Mills 

Speed detection, new device, Derbyshire 


694 


$93, 558 


276 


410 
770 


249, 2 


Speed limit; exceeding; fuel economy measures; 
whether mitigating circumstances 30 


,—, “temporary”’, for fuel conservation purposes, 
effect on endorsements and “‘totting-up”’ 


; —; 1957 Act procedure; licence not sent to 

court because at Driving and Vehicle Licensing 

Centre for change of address; does surrender for 

this purpose allow exemption from effects of 

s.101(4) 1972 Act? 74, 

, skid marks and vehicle speed, accuracy 

of evidence 
Tampering with motor vehicle; letting air out 

of tyres; whether tyre valve part of mechanism; 

Road Traffic Act, 1972, s.29 


403, 463, 7 


Road Traffic Acts — continued 


Taxation on self-injury, be collected by the car- 
insurers from car owners, proposal for 

Traffic signs; amber signal; whether can be offence 
of contravention of this signal alone 

Transverse broken lines; not in conjunction with 
“Give Way”’ sign; crossing; what offence? 

Tyres, fitting a tyre to an axle, law concerning 

Vehicle excise, confusion and ill-will caused by 
law, example 

Vehicle records, faster transfer, Driver and Vehicle 
Licensing Centre, Swansea 

Zebra crossing; overtaking stationary vehicle 
stopped to give foot passengers precedence on 
crossing; overtaking after passengers had 
crossed and left crossing; Zebra Pedestrian 
Crossing Regulations, 1971, reg.10(b) (Connor 
v. Paterson, W.N.) 


75 i 


S 
Scott, Dr. Peter, death of 
Security industry, need for registration, are manage- 
ment and the staff reunited ‘‘at the prison gates?” 


SHOPS 
Sunday trading, ‘‘place”’ where retail trade carried 
on; “fair’’ held on one Sunday only; lack of 
necessary degree of permanence; Shops Act, 
1950, s.58 (Jarmain v. Wetherell, W.N.) 
Smallholdings (Selection of Tenants) (Amendment) 
Regulations 1976, in force 


SOLICITORS 

Assistant solicitor/barrister group, proposal for 

Duty solicitor schemes, examining the effects of 
Mr. Michael King’s research, results 

Fusion, movement for, will it succeed? 

, —, Bow Group (Conservative) proposals 
, —, —, Labour Party proposals 
, “referral” lists for legal aid, Law Society to 

publish 

Legal aid, in magistrates’ courts, responsibility of 
Law Society (Parliamentary question) 

Legal education, clinical, in Canada 

Legal Services, Royal Commission on (see under 
**Legal Services’’) 

Prosecuting Solicitors’ Society of England and 
Wales, annual conference and training weekend 

Representation by advocates of same ideological 
views, implications of 

Solicitor Judges, first in the Crown Court 

Staff, whether should be allowed to join union 
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Two-tier system for lawyers, Haldane Society 
proposals 
Standards of conduct in public life, Wigg case 
Statute law repeals, Law Commission and the 
Scottish Law Commission joint report 
Statutory Instruments, footnotes 


T 

Taxation; lawyer’s legal text books; income tax; 
capital allowance; purchase by lawyer of legal 
text books (Munby v. Furlong, W.N.) 

Terrorism, fighting, Council of Europe’s Explanatory 
Report on the European Convention on the 
Suppression of Terrorism 








Give to the JWB. 


Your money will go 
a 


a 
Ea" 


Rubens & Shine House. Ballard London 


We run another 23 residential homes and blocks of flats like this for elderly Jews. 

Your donation helps us make them feel more like home than an institution. 

After all, an old person has earned the right to a little comfort in their old age. 

It costs over £1.5 million to do our work. Imagine the cost of buying new lino and 
carpeting for our homes and flats. Bedding, cutlery, redecoration. Not to mention all the 
special equipment and staff wages. 

We also need money for our four day centres and social clubs and for social welfare 
work and our rehabilitation scheme. 

Last year we helped one in ten of the Jewish families in London and the South-East. 

Please help us to do the same this year. 

For information regarding donations, legacies and covenants contact: Mr. A. R. Gold 
Jewish Welfare Board, 315-317 Ballards Lane, London N12 8LP 01-446 1499 
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THEFT 


Burglary and theft of motor vehicle; whether can 
be disqualified from driving 

Cheque cards and the Theft Act 1968 

Dishonest, how to be “‘legally”’, effect of Edwards 
v. Ddin 

Dishonest appropriation of property belonging to 
another; goods sold at unauthorized low price; 
agreement between customer and shop assistant; 

Theft Act, 1968, s.1(1) (Pilgram v. Rice-Smith 
and Another, W.N.) 200, 554 

“Dishonestly”’, interpretation of, problems involving 
responsibility following “the hand in the till” 

Dishonestly obtaining pecuniary advantage; 
debt ‘‘evaded or deferred”; duplicity: Theft Act, 
1968, s.16(1)(2) (Bale v. Rosier, W.N.) 

Equipped for a cheat; going equipped for a cheat; 
proof of offence; mens rea; effective and 
operative deception; Theft Act 1968, s.25(1) 

(R. v. Rashid, W.N.) 

; —} wine waiter selling own wines to guests 
at hotel where he was employed; Theft Act, 
1968 (R. v. Doukas, W.N.) 

Fraudulent purchase of goods at undervalue as theft 

Going equipped for stealing; defence; residence at 
‘place of abode’’; person travelling from place 
to place in car; need to prove intention to abide 
in place; Theft Act 1968, s.25(1) (R. v. Bundy, 
W.N.) 

, recent developments 

Handling stolen goods; indictment; particulars; 
need to allege form of handling with which 
defendant charged; Theft Act, 1968, s.22(1) 

(R. v. Nicklin, W.N.) 590,599 

‘Just between friends”; goods sold at unauthorized 
low price; agreement between customer and shop 
assistant; Theft Act 1968, s.1(1) (Pilgram v. Rice- 

Smith and Another, W.N.) 200, 554 

Law of theft, deception and the passing of property, 
examined 

Shoplifting; sentence; defendant highly skilled 
specialist in robbing top class jewellers; absence 
of violence (R. v. White, W.N.) 

Payment to turnstile attendant to enter stadium; 
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442 


367, 446 


623 


531 


370 


attendant not authorised to accept money; 
money not passing into ownership of owners 

of stadium; receipt of money a bribe; no offence 
of theft (Powell v. MacRae, W.N.) 

Petrol; attempting and unauthorized taking; car 
found to contain certain articles under s.25, 
Theft Act 1968; question of ‘intention’ 

Petty theft, effect of rejection of the Criminal 
Law Bill’s proposals to restrict to magistrates’ 
courts trial for cases of petty theft 

Taking conveyances without authority, the present 
‘state of play” 

Theft Bill, introduction 


TRADE DESCRIPTIONS ACTS 

Diamonds, clarity grade not reached, wholesale 
value wrongly stated 

Mileometer readings, liability of car traders, effect 
of decision in R. v. Hammerton Cars, Ltd. 

Price alleged to be lower than “‘in fact offered” 

Review of, a critical commentary 

See also under “Consumer Protection’’; “Weights 
and Measures” 

Trade dispute; offence; picketing; members of union 
fined by justices; payment of fines by union; 
legality; public policy (Drake v. Morgan and Others, 
W.N.) 


V 


Values, society must recognize 


W 
Water, United Nations water conference, final 
preparation for 


WEIGHTS AND MEASURES 
Hertfordshire 
Redbridge 
See also under “Consumer Protection’’; “Trade 
Descriptions Acts” 
Weights and Measures Act 1976, the orderly completion 
of metrication in the United Kingdom 
Wills, “‘where there’s a will there’s a way”’ of fulfilling 
bequests 














INTERNATIONAL SOCIETY 
FOR THE 
PROTECTION OF ANIMALS 


106 JERMYN STREET, LONDON, SW1Y 6EE 


1.S.P.A. exists to promote the welfare of animals in any part of the world. Humane trans- 
portation and slaughter, whaling, sealing, pollution and conservation are only some of the 
international problems which 1|.S.P.A. seeks to solve by co-operation with local organ- 
izations and representation at governmental level. |.S.P.A. has consultative status with United 
Nations and other inter-governmental bodies and is the only international animal welfare 


organization with trained field staff ready to assist with any problem and organize relief 
in disaster areas. 


1.S.P.A. is a registered charity and needs legacies to maintain this vital work. 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 











SCOT LAN D means ‘‘Home” to many exile Scots... 
AB E R LO U R 7 BR UST is “home” to over 100 Scottish children. 


The ABERLOUR TRUST was founded in 1875 in Aberlour, in the Highlands of Scotland. Over 


the years the generous support of well-wishers has enabled over 6,000 children to be helped in 
our homes. 


The ABERLOUR TRUST now has 11 family type homes in various parts of Scotland, in which 
we try to restore to children the feeling of security which comes from knowing someone cares. 
Regimentation and institutionalism are resisted and children are helped towards maturity and 
independence, using family life as a model. 


The service we offer is complementary to that provided by Local Authorities. 


We need more generous friends to help us to build more homes and provide further services for 
deprived children. 


Please help by commending our cause to those who seek advice on the disposal of funds or when 
making their Wills. 


All donations, legacies and covenants will be gratefully received and acknowledged by THE DIRECTOR 
HELP US TO 


>< The Aberlour Trust 36 PARK TERRACE 


STIRLING FK8 2JR 
HELP ACHILD FOUNDED IN 1875 BY CANON CHARLES JUPP AS ABERLOUR ORPHANAGE TELEPHONE 0786 63331 

















THE 


CATHOLIC HANDICAPPED CHILDREN’S 
FELLOWSHIP 


Society for the Welfare of Catholic 
physically and mentally handicapped. 


HELP US TO HELP THEM BY GIVING 
YOUR TIME OR YOUR MONEY 


We work in independent Diocesan Fellowships 
All our work is voluntary 


For Diocesan Fellowship Addresses Contact: 
Honorary Secretary, 

2 The Villas, Hare Law, 

Stanley, Co. Durham, DH9 8DQ 











A Voluntary 


LONDON NIGHTINGALE 
CATHOLIG CHILDREN’S SOCIETY HOUSE 


WHEN MAKING YOUR WILL (HOME FOR AGED JEWS) 


please remember the Urgent Needs of 


105 Nightingale Lane, 
THE CRUSADE London, SW12 8NB 
OF RESCUE 


The Society provides services for children The largest Jewish Home for old people in the country. 
deprived of family life. 


Over £100,000 is needed annually from 
voluntary sources. 





400 old people cared for in a wonderfully equipped 


Home. Every facility provided. Medical staff — 
It is the policy of the Crusade of Rescue to Physiotherapy — Occupational Therapy — Friendship 
reserve voluntary funds for services to children Club — Social Activiti 
who without this help from the Catholic ub — social Activities. 
community would not be brought up as 
Catholics. Where public funds are available for Extension has been completed and occupied by 160 
ordinary welfare these are always obtained. Iderl er tl ired 
Please write for a form of Bequest to: ee eee 
The Administrator, 


REVEREND J.D. MCDONALD Write for Annual Report 
73 St. Charles Square, LONDON, 


to the above address. 
W10 6EJ 
Registered Adoption Society 
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COURT OF APPEAL (CIVIL DIVISION) 
Buckley, L.J., Scarman, L.J., and Sir John Pennycuick) 
22nd March, 1977 
RE BRIANT COLOUR PRINTING CO LTD (IN LIQUIDATION) 


Rating — Factory — Company in liquidation Factory occupied by 
employees working for own benefit — Liability for rates — General 
Rate Act, 1967, s. 16. 


On June 21, 1972, a company went into voluntary liquidation. Next day 
the liquidator informed the employees that their employment was termin- 
ated, whereupon the employees seized the factory with its plant and machines 
and proceeded to conduct business therein for their (the employees’) benefit. 
When the liquidator sought to sell the factory the employees refused to vacate 
it except in favour of a purchaser who was willing to employ them, and such 
a purchaser was not found until June 14, 1973. The rating authority by an 
originating summons sought a declaration that the company was liable for 
rates in respect of the factory for the period between June 21, 1972, and June 
14, 1973, contending that during that time the company was in rateable 
occupation of the factory through the liquidator. Slade, J., held that the 
company was not then an occupier of the factory liable to be assessed to 
rates in respect of it, and refused to grant the declaration. On appeal by the 
rating authority, 

Held: on the evidence the employees were in occupation of the factory 
during the relevant period; there could not be two occupiers for rating purposes 
at one time of one hereditament except in the case of concurrent uses when 
both occupiers fall to be assessed, and in the present case there were no 
concurrent uses for the liquidator was wholly excluded from the factory 
by the employees who in the fullest possible sense were in adverse possession, 
he could not control to any extent the factory or the plant and machinery 
or make any use of them; nor was the liquidator in occupation by reason of 
the fact that the plant and machinery were housed in the factory because 
the plant and machinery were there as the result of its forcible detention 
by the employees; no incidental benefit which accrued to the liquidator could 
clothe him with beneficial occupation; the evidence had established that the 
company was not, during the relevant period in occupation of the factory, 
and consequently during that time the company was not rateable in respect 
of the factory. 

Decision of Slade, J., (1977), 141 J.P. 252, affirmed. 


Appeal by the London Borough of Southwark against a decision of 
Slade, J., reported at 141 J.P. 252. 


W J Glover QC and Viscount Colville of Culross for the rating 
authority. 


D. Nicholls QC and W A Blackburne for the liquidator. 


BUCKLEY, L.J.: This is an appeal from the dismissal by Slade, J., 
of an originating summons by which the present appellants (‘the rating 
authority’) sought a declaration that a sum of £14,703.28, representing 
general rates of the London Borough of Southwark on factory pre- 
mises of the respondent company in the Old Kent Road for the period 
from 2Ist June, 1972, to 14th June, 1973, is an expense properly 
incurred by the liquidator of the company in the course of the winding- 


Re Briant Co. Ltd. 
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Re Briant Co. Ltd. up of the company, and that the sum in question is properly payable 


(In Liquidation) 
Court of Appeal 


Buckley, L.J. 


out of the assets of the company in priority to the claims of creditors 
of the company in the winding-up. The learned judge held that the 
company was not rateable in respect of the factory, as I shall call it, 
during the period referred to, and the rating authority appeals from his 
decision. 

The company carried on a printers’ business in the factory. On 21st 
June, 1972, a resolution was passed for the voluntary winding-up of 
the company, and Mr Patrick Granville White was appointed liquidator. 
He thereupon, on that day, gave notice to all the employees of the com- 
pany determining their employment, and the employees on the same 
day entered into occupation of the factory adversely to the company 
and its liquidator, and so remained until 14th June, 1973, when the 
factory was sold, the sale being completed on that date. 

The liquidator, in his first affidavit filed on behalf of the company, 
deposes to the fact that on 21st June, 1972, the former employees 
seized physical control of the premises and the plant and machinery 
there, and thereafter maintained control thereover by means of a 24 
hour shift system, calling themselves the ‘Briant Colour Printing Joint 
Chapels Work-In’. The work-in was organised and directed by a com- 
mittee calling itself the ‘Joint Chapels Work-In Committee’ to which I 
shall refer as ‘the committee’, and that, according to the liquidator’s 
affidavit, was acommittee elected by the ex-employees of the company. 
As I understand it, the membership in fact consisted of the ‘fathers 
and mothers’, so-called, of the chapels of the unions connected with 
those who worked inthe factory. The liquidator goes on in his affidavit 
to say that the committee denied his authority as liquidator and claimed 
that the factory was under workers’ control, and that during the 
relevant period the work-in occupants of the premises, that is to say the 
former employees of the company, who were occupying and working 
in the factory, undertook contracts and printing on their own account 
and defrayed the resulting costs out of their own resources. None of 
these activities, he says, was in any way undertaken with his permission 
or with his connivance. 

At the date of the liquidation the company had work in hand, some 
completed and some uncompleted, valued at approximately £20,000. 
Completion and delivery of this work was desirable, both to realise 
the assets of the company and to prevent claims in damages arising 
which might be set off against the debts owed to the company by 
the customers in question. But the committee refused to complete 
the work, or to deliver the completed work, except on terms that the 
liquidator should pay them 25 per cent of the total invoiced value of 
the work. Consequently, in the interests of securing something from 
this work, the liquidator was forced to agree to make payment of such 
an amount to the committee; he so secured the release of the com- 
pleted work and the completion of the uncompleted work. That 
occupied about two weeks in the latter half of July 1972. The proceeds 
of the goods so disposed of amounted to £15,600, part of the £20,000 
to which I referred earlier, and £3,000, a quarter of the receipts, was 
paid to the committee in pursuance of the agreement into which the 
liquidator had entered with them. But the balance of the orders which 
were in hand at the date when the workers took possession of the 
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attitude of the committee and the consequent failure to meet delivery 
dates. 

When the company went into liquidation it had in its possession 
certain art work, transparencies and other items used in colour printing, 
which were not the property of the company but the property of 
customers of the company. The committee assumed control of these 
items and refused to release them, which naturally caused the liquidator 
difficulties. On 22nd June, 1972, the liquidator, with his assistant, 
went to the factory, which was locked; he stated that he wished to 
enter; he was refused entrance to the factory; he asked if those who 
were in the factory were denying him access, and the chairman of 
the committee said they were. From that date until 14th June, 1973, 
the liquidator and his agents were denied all access to the factory. 
He says that in consequence of this the liquidation of the company 
has been substantially impeded; in particular it had been his wish, 
and that of the committee of inspection in the liquidation, that if 
possible the company’s premises should be disposed of as a going con- 
cern. In a later affidavit he says that he did not really think that he would 
be able to sell the premises as a going concern. I would infer from the 
fact that he had dismissed all the staff but that the plant and machin- 
ery were still in the factory that what the liquidator really had in 
mind was to sell the factory with the plant and machinery in situ 
in the hope that somebody would take it over, perhaps not technic- 
ally as a going concern but as a factory which could be put into im- 
mediate operation. He advertised the factory for sale at some cost. 
Several approaches were made to him by prospective purchasers, 
but he was unable to conclude the sale largely, he says, because he 
was unable to guarantee vacant possession on completion. For ex- 
ample, in December, 1972, he had an offer of £272,500 from a part- 
icular prospective purchaser, provided vacant possession could be 
given, but this was withdrawn on account of his inability to ensure 
that the purchasers would obtain vacant possession on completion. 
The liquidator says that the sale of the factory was further hinder- 
ed by the refusal of the committee to allow certain prospective pur- 
chasers to inspect the premises.. The committee was anxious to en- 
sure that the factory would be acquired by somebody who would 
continue to employ the existing work force; it would seem that they 
were unwilling to allow any purchasers who did not answer to that 
description to have any facilities to see the factory, nor would they 
have assisted in carrying out a sale to any such purchaser. 

The liquidator goes on in his affidavit to say: 


‘Although excluded from the factory premises and impeded in 
the work of the liquidation as aforesaid I deliberately refrained from 
instituting proceedings for possession until January, 1973. This 
decision was approved by my committee of inspection. . .’ 


He feared that proceedings for possession, if commenced prematurely, 
would result in a violent confrontation between members of the work- 
in (that is to say, the former employees, who were in occupation of 
the factory) and their supporters on the one hand and the police and 
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any order for possession the plant and machinery in the factory might 
be damaged. 

Eventually, in January, 1973, he did launch proceedings for posses- 
sion; he obtained a judgment for possession, but in fact he never sought 
to enforce that judgment because by that time a prospective purchaser 
had come on the scene, who did eventually buy the factory. He was a 
purchaser who was acceptable to the committee and proposed to con- 
tinue to employ the work force. The fact that shortly after the purchase 
had been completed he dismissed all the work force is not a matter 
which was foreseen, presumably, by those who were concerned in the 
work-in. This purchaser entered into a contract to buy the factory 
and the plant and machinery for £260,000 and the purchase was com- 
pleted on 14th June, 1973. as from which date there is no dispute 
that it was the purchaser who was liable for the rates on the factory. 

The liquidator further states in his affidavit that the refusal of the 
committee to allow the books and papers of the company to be taken 
from the factory created unnecessary complication in the collection of 
the company’s book debts and the completion of the invoicing of the 
work in progress. In order to obtain these books and papers he had 
recourse to an application to the court for an order under the Com- 
panies Act, 1948, s. 268, addressed to the chairman of the committee. 
The chairman failed to comply with that order and steps were in 
contemplation to apply for his committal, but that was overtaken 
by the sale to the purchaser and need not be mentioned further. 

The liquidator says that the work-in has led to a substantial loss on 
realisation of some £40,000 to £65,000 and in the result the unsecured 
creditors, whose debts total some £147,500, and many of whom are 
small traders, will receive nothing. 

The committee failed, or refused, to co-operate in any way with the 
liquidator until 13th July, 1972, that is to say, for upwards of three 
weeks after they first occupied the factory, and it was only then, on 
13th July, 1972, that an agreement was reached whereby they agreed 
to hand over the completed but undelivered work, and to complete 
the uncompleted work in progress. 

In these circumstances the question which arises is: Who, if anyone, 
is liable for the general rate on the factory in respect of the period 
from 21st June, 1972, to 14th June, 1973? 


The rate is charged by s 16 of the General Rate Act, 1967, which 
provides: 


‘Subject to the provisions of this Act, every occupier of property 
of any of the following descriptions [namely, lands, houses, coal- 
mines and so forth] shall be liable to be assessed to rates in respect 
of the hereditament or hereditaments comprising that property 
according to the rateable value or respective rateable values of that 
hereditament or those hereditaments determined in accordance 
with the provisions of this Act.’ 


We are not concerned with s 17, which relates to rates in respect 
of unoccupied property. 
The Act contains no definition of the word ‘occupier’. The rating 
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authority contends that a person may be an occupier within the mean-Re Briant Co. Ltd. 


ing of s 16 notwithstanding that he is not in actual occupation if he 
is the legal owner of the hereditament. In John Laing & Son Ltd v 
Kingswood Assessment Area Committee(1), Tucker, L.J., set out in his 
judgment certain ingredients which Mr Michael Rowe, as he then was, 
had contended were the four necessary ingredients of rateable occupa- 
tion, in these terms: 


‘First, there must be actual occupation; secondly, it must be ex- 
clusive for the particular purposes of the possessor; thirdly, the 
possession must be of some value or benefit to the possessor; and, 
fourthly, the possession must not be for too transient a period.’ 


The rating authority contends that the company by its liquidator 
fulfils all of those four requirements. They say that there was actual 
occupation by the company by reason of the fact that the company’s 
plant and machinery remained in the factory where, even if there had 
been no seizure of the factory by the work force, it is to be supposed 
that the liquidator would have left the machinery and plant until sale. 
They say that there was also actual occupation by the work force or 
by the committee, but they dispute that that occupation was occupa- 
tion of such a nature as would make anyone other than the company 
liable to be rated in respect of the factory. 

In this connection the rating authority has relied on three cases: 
Borwick v Southwark Corpn(2), Harter v Salford Overseers(3) and 
Hampstead Borough Council v Associated Cinema Properties Ltd(4). 
In my judgment all those cases are distinguishable on their facts from 
the present case, on grounds that I shall shortly state. In Borwick v 
Southwark Corpn an industrialist had acquired factory premises which 
he had fitted up to the extent that those premises would be readily 
available for the transfer into them of his plant and machinery, and of 
his manufacturing business in the event of an emergency. The factory 
was thus in the nature of a stand-by factory, but it had no plant and 
machinery in it, except the necessary fixtures for the ready establish- 
ment of the company’s plant and machinery, so that it could be put 
into working operation. This was not a case in which there was any 
competing use of the factory by anybody else; the premises were 
entirely under the control of the owner, and were partially equipped. 
They were ready to be used by the owner at any moment in the event 
of an emergency arising which would make it desirable from his point 
of view to make use of them. The court treated the question of occupa- 
tion as a question of fact, that appears clearly from the judgment 
of Bigham, J., and they reached the conclusion that the owner was in 
actual occupation of the stand-by factory. The benefit which he 
obtained from it was of course the advantage of having available a 
stand-by factory to which he could, at a moment’s notice, transfer 
his business. 





(1) 113 J.P. 111; [1949] 1 AN E.R. 224; [1949] 1 KB 344 
(2) [1909] 1 KB 78 
(3) (1965), 29 J.P. 647;6 B& S$ 591 
(4) 108 J.P. 155; [1944] 1 All E.R. 436; [1944] 1 KB 412 
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In Harter v Salford Overseers(3) a mill business had been discontinued 
and the owner had left the plant and machinery used in that business 
in the mill. Again, there was no competing use of the premises by 
anyone other than the owner; the premises were wholly under the con- 
trol of the owner and it was held that the owner was rateable in respect 
of the mill, not as a mill but as a warehouse where he was storing 
his plant and machinery. The question in debate in that case was 
really not one of occupation but whether the occupation was of a 
beneficial character or not. 

In the third of the cases I have mentioned, Hampstead Borough 
Council v Associated Cinema Properties(4), the plaintiffs acquired of- 
fice accommodation as stand-by accommodation which was left unfurn- 
ished. The question was whether there was sufficient to justify their 
being held to be in actual occupation of the premises. It was held that 
on the facts of that case they had no more than an intention to occupy 
the premises and that was held to be insufficient to make them liable 
to be rated. In none of those three cases was there any question of 
a competing use; in none of them was the dominion of the owner 
over his own property in any way interfered with, and on those grounds 
it seems to me that those three cases are clearly distinguishable from 
the present case. 

The rating authority says that the first of the four essential elements 
of occupation listed in Tucker, L.J.’s, judgment in John Laing & Son 
Ltd v Kingswood Assessment Area Committee(1) can be satisfied by 
occupation by anyone, whether it be the owner of the property or 
any other person; it need not, they say, be the occupation of the person 
who in fact becomes liable to be rated in respect of the property. In 
the John Laing case, Tucker, L.J., in the passage which I have read, 
was rehearsing the submissions which had been made by counsel to 
the court, and he said that there did not appear to be any controversy 
with regard to them. He was not, I think, in any way intending to mod- 
ify what had been said by counsel or, I would think, to invest it with 


judicial authority; it certainly does not have the sort of judicial author- 


ity that a decision by a court on a point which had been contested be- 
fore it, and argued, has judicial authority. It is therefore important 
to see what it is that counsel is reported to have submitted, and this 
we find in a passage where counsel is reported to have said: 


‘There are four essential elements in rateable occupation. There 
must in the first place be actual possession by the alleged occupier’. 


Those words, ‘by the alleged occupier’, do not find a place in Tucker, 
L.J.’s, re-rehearsal of counsel’s submission, but I do not myself think 
that any significance is to be attached to their omission by Tucker, 
L.J. Counsel went on to say: 


‘Secondly, the possession must be exclusive for the particular 
purposes of the occupier. Thirdly, the possession must be of some 
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use or value or benefit to the possessor, and, fourthly, the possession Re Briant Co. Ltd. 
must not be for too transient a period.’ (In Liquidation) 


In his judgment Jenkins, L.J., said: Court of Appeal 


. ; ; c 2 na Buckley, L.J. 
Adopting the four factors or ingredients of rateability, as sub- ti 
mitted by counsel for the rating authority, it is obvious on the 
facts here that the first is satisfied because the contractors were 


clearly in actual possession of the hereditaments claimed to be 
rateable.’ 


Jenkins, L.J., was certainly not intending in any way to modify 
the formulation put forward by counsel in his argument. That was not 
a case in which there was any competing occupation; the question was 
whether building contractors were in occupation for their own purposes, 
or whether the Crown was in occupation as building owner. 

Tucker, L.J., said: 


‘Counsel for the contractors argues that, on examination of the 
contract between the parties, it will be found that they are not in 
exclusive possession. Although at the outset this case was presen- 
ted rather as one in which there were competing occupants, or per- 
sons who could be regarded as competing occupants, and the ques- 
tion was whose was the paramount occupancy, I think that the point 
is more accurately stated in the way in which counsel for the con- 
tractors put it in his final address, i.e., the question is not whether 
there are competing occupants, but whether there is any real occupa- 
tion by the contractors, or whether the true position is not that 
they are really in occupation on behalf of someone else, viz., the 
Crown, for whose purpose (counsel says) they are on the site, 
carrying out the works in question.’ 


The object of the enquiry was there, and must always be, to discover 
who is rateable. In my opinion it is the person sought to be rated 
who must be shown to be in actual occupation, and that is what Mr 
Rowe suggested. This need not involve the personal physical presence 
of the party; a very slight degree of use by an owner of property may 
suffice to result in his being held to be in occupation, but actual occupa- 
tion by someone else, unless that occupation can be said to constitute 
vicarious occupation by the owner, cannot in my judgment result in 
the owner’s being rateable. The rating authority says that the liquidator 
was in actual occupation, using the premises for the only purpose 
for which he would wish to retain them, that is to say, to store the 
plant and machinery there pending a sale. In my view this is a very 
unreal approach to the facts. The liquidator was not retaining the 
factory for this purpose; he was not using the factory at all. He was 
wholly excluded from it and was permitted no access to the plant and 
machinery, which were in fact being wrongfully detained and used by 
the work force in carrying on a business of their own in the factory. 
Unless the authorities otherwise require, I wotld hold that the com- 
mittee, or the work force, had actual occupation and not the liquidator. 

But the rating authority say that the liquidator must be presumed 
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or the work force, may have been in de facto exclusive occupation. 
The rating authority assert that there is a presumption in such cases, 
which counsel for the rating authority has formulated in this way: 
he says that the owner in possession (by which I do not mean physical 
occupation but legal possession) is presumed to be in rateable occupa- 
tion unless the presumption is rebutted, which it can be by showing 
either that there is no actual occupation by anyone, or that someone 
else other than the owner is in rateable occupation, or that the owner’s 
occupation is not a beneficial occupation. Those are three tests which 
are obviously related to the first three of the so-called essential in- 
gredients referred to in the John Laing case(1). 

Alternatively he submits that the presumption is that the owner is 
in exclusive occupation and that that presumption can only be rebutted 
by showing that someone else is in rateable occupation. In connec- 
tion with that submission he referred us to certain passages in Ryde on 
Rating (13th edn., p 52). In support of that submission he relied on 
what was said by Lord Atkinson in Winstanley v North Manchester 
Overseers(5), and also on what was said by Vaughan Williams and 
Buckley, Le. in Liverpool Corpn v Chorley Union Assessment Com- 
mittee and Withnell Overseers(6). 

The Winstanley case was concerned with a parson in whom the free- 
hold of a burial ground was vested, and the question was whether he 
had beneficial occupation of the burial ground so as to be liable for the 
poor rate in respect of it. Lord Atkinson said: 


‘That question, in my view, resolves itself into the three questions 
following, namely: 1. Does the appellant occupy this cemetery for 
which he is rated? 2. If he does, is his occupation a beneficial one, 
that is, a thing of value? 3. What is the measure of the value? ... 
It is quite true, no doubt, that the ownership of a hereditament 
does not necessarily imply occupation for the purpose of rating, and 
a person or company may be an occupier within the meaning of 
the statute 43 Elizabeth c2 who has no proprietary interest in the 
soil: Holywell Union v. Halkyn Drainage Co.(7). But owners in 
possession are prima facie occupiers unless it be shown that the 
occupation is in some one else: per Buller, J., and Lord Herschell, 
in Holywell Union v. Halkyn Drainage Co.(7). 


In Liverpool Corpn v Chorley Union Assessment Committee and 
Withnell Overseers(6) Lord Atkinson explained that the passage that I 
have just read from the Winstanley case(5) was but a reproduction of 
what Lord Herschell, L.C., has said in Holywell Union and Halkyn 
Parish v Halkyn Drainage Co(7), which Lord Atkinson described as a 
guarded and limited proposition’. What Lord Herschell L.C. has said 
was this: 
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‘No doubt, if it could be shewn that the respondent company Re Briant Co. Ltd. 


were the owners of the tunnel, this would negative the idea of their 
being entitled merely to an easement, and being owners they would, 
prima facie, be the occupiers; they would be so regarded unless the 
occupation were shewn to be in some one else.’ 


In my judgment, neither Lord Herschell, L.C., nor Lord Atkinson, 
nor indeed Vaughan Williams, L.J., or Buckley, L.J., was saying other 
than this, that where all that is known about a hereditament is that it 
is in use, that is to say, that it is in some kind of occupation, then, 
in the absence of countervailing evidence, the natural inference on 
the balance of probabilities is that it is the owner who is using it. The 
language of none of these learned lords or judges suggests that in order 
to displace such an inference someone else must be shown to be in 
occupation of the hereditament in such circumstances that he is rateable 
in respect of it. They refer to occupation, not to rateable occupation, 
by someone other than the owner. 

Here there is only one hereditament, viz the factory, entered in the 
valuation list; if there were concurrent uses by the company through 
its liquidator and by the committee or the occupying work force, 
each was a use of the whole factory. The case is to be distinguished 
from one in which a servient tenement is subject to an easement the 
exercise of which would necessarily involve the sole occupation by the 
dominant owner of that part of the servient tenement which is affected 
by the easement, a state of affairs which arose in the Holywell Union 
case(7). The rating authority say that if the hereditament is in actual 
use (that is to say, not standing empty and altogether unused) and the 
use is beneficial to someone (that is to say, not valueless to the user) 
somebody must be rateable and that person must be the owner unless 
on the facts somebody is in rateable occupation. This postulates, as it 
seems to me, that if there is a beneficial occupation, somebody must 
be rateable. This submission, in my judgment, is untenable. If on the 
true view of all the relevant facts the owner is not in actual occupation 
but someone else is, the owner cannot be the occupier, and if he is 
not the occupier he is not liable under s 16 of the 1967 Act to be 
assessed. Moreover, the postulate is I think unjustifiable; the person in 
actual occupation may for some reason be exempt from rates. Is the 
owner to be rendered liable to assessment because someone else, who, 
rightly or wrongly, is in exclusive occupation of his property is exempt? 
I think that suggestion has only to be made to be rejected. 

Both the fact of occupation and the identity of the occupier are 
questions of fact, to be answered on the evidence and the circumstances 
of the particular case. There cannot, I think, be two occupiers for 
rating purposes at one time of one hereditament. If a state of affairs 
arises in which two persons are in occupation of what is listed as one 
hereditament for rating purposes, each entitled to exclusive use for a 
particular purpose, the list must be amended to show two hereditaments 
in order to enable the rating authority to assess both occupiers. But if 
there are two persons, each of whom makes some use of an immovable 
property concurrently, there may either be two co-existing heredita- 
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two concurrent uses of one hereditament, in which event it may be 
necessary to discover which of them has the paramount position so 
as to be rateable as the occupier. 

The Holywell Union case(7) provides a very good illustration of 
these two alternative possibilities. In that case the Duke of Westminster 
had granted to the defendant company, the Halkyn Draining Co, 
what was described as ‘all such easements in and through and right 
of drainage through and other exclusive rights of using’ a subterranean 
tunnel which was called the Halkyn Deep Level, together with power to 
uphold, maintain, tend and repair that tunnel (the terms of the grant 
will be found in Lord Herschell, L.C.’s, speech). The duke further 
granted to the defendant company full right and liberty to construct 
and maintain under and through a certain area of land further additional 
tunnels in connection with the Halkyn Deep Level. Both those grants 
were expressed to be subject to certain rights reserved to the duke. 
Lord Herschell, L.C., thought that these exceptions and reservations 
threw much light on the effect of the grant and on whether all that 
passed by it to the drainage company was a mere easement. The first 
right that was reserved to the duke was the right to all lead and lead ore 
which in the making or extending of the tunnels and works should 
be found and discovered to be profitable. Then there was right reserved 
to the duke and his assigns to use the Halkyn Deep Level and the 
additional tunnels, if any, for searching for and working mines and beds 
of ore lying under his land and for removing any ore obtained as a 
result of those mining operations. 

Later in the deed, there was a covenant by the drainage company 
that they would from time to time and at all reasonable times allow the 
duke and his assigns and his or their agents and surveyors to go down, 
dial and measure all and every or any of the Halkyn Deep Level and the 
tunnels and shafts and other works of the company. Lord Herschell, 
L.C., said: 


‘If the company were to have an easement only, and were not to 
be in possession of the tunnels and works which they constructed, 
and the duke was to remain in possession of them, it is difficult 
to understand why a covenant should be taken to “permit and suffer 
the duke to go down dial and measure the tunnels and shifts’’.’ 


It was provided by the deed that the rights under the exceptions 
and reservations should not be exercised except subject to the pro- 
visions of the defendant company’s Act of Parliament and such byelaws 
as should from time to time be in force under that Act. 

On the facts of that case it was held that, without deciding whether 
the defendant company were the owners of an easement or some other 
interest in the Halkyn Deep Level and the tunnels, they were entitled 
to exclusive use of the Halkyn Deep Level and the other tunnels. 
Consequently, the result of the grant by the duke was to create a 
separate hereditament for rating purposes, the Halkyn Deep Level and 
the tunnels being in a separate occupation from the land through 
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which they passed, of which the duke was the tenant for life in posses- Re Briant Co. Ltd. 


sion and was in occupation. Before reading what was said by Lord 
Herschell, L.C., I should say that although there were two separate 
hereditaments, the land on the one part and the tunnels on the other 
part, the tunnels were themselves the subject of concurrent uses by the 
drainage company and by the duke, for the duke was entitled to the 
reserved rights to which I have referred, and it is to that that the 
passage I am about to read relates. 
In his speech Lord Herschell, L.C., said: 


‘My Lords, it seems to me clear, therefore, that with regard to 
these tunnels the rights of the respondents are paramount, and 
those of the duke are subordinate to them. Upon a careful considera- 
tion of the terms of the deed of grant I am unable to adopt the 
conclusion that it conferred upon the respondents an easement or 
rights in the nature of an easement only. I think that it gave them 
the possession of the tunnels of which they thus have the exclusive 
use for purposes of drainage, and that such rights as remained in the 
duke were only those expressly reserved to him and which were 
subordinate to those possessed by the company. If the possession 
thus became theirs, it is quite immaterial to my mind for the present 
purposes whether they became the owners or not... The question 
whether a person is an occupier or not ... is a question of fact, 


and does not depend upon legal title. A person legally possessed 
may not occupy. On the other hand, a person may be occupier 
either with or without the consent of the owner.’ 


He reached the conclusion that in respect of the Halkyn Deep Level 
and tunnels 


‘On the true construction of the deed, the possession of the 
[defendant company] is paramount, and any rights which the duke 
has are subordinate. The [company] alone have the right of using 
the tunnels for the primary purpose for which they have been con- 
structed. The duke has no such right, and, in my opinion, the 
respondents are in occupation of the tunnels and works.’ 


I say that that case is a good example of what can result from con- 
current uses because it exhibits both consequences which may follow. 
It exhibits an instance of a case in which a separate hereditament 
was created, namely, the hereditament in the Halkyn Deep Level 
and the additional tunnels; it also exhibits an example of what may 
happen when two persons are concurrently using one hereditament in 
circumstances which do not justify dividing it into two separate heri- 
ditaments. There it is necessary to discover which of the two users is 
properly to be regarded as being in occupation, which is to be discovered 
by investigating whose position is paramount. 

The rating authority contends that in the present case there were 
concurrent uses and that the liquidator’s position was paramount, 
the concurrent uses of course bring the use of the factory for the pur- 
pose of housing the plant and machinery and the use of the factory 
for the purpose of conducting the printing business which was being 
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Re Briant Co. Ltd. carried on by the committee or by the work force. This seems to me 
(In Liquidation) to be inconsistent with the true state of affairs which existed during 
the relevant period. The liquidator was wholly excluded from the 
works and was denied access to the plant and machinery; the com- 
mittee was in the fullest possible sense in adverse possession, or, if not 
the committee, then the work force. No doubt the liquidator could, by 
legal proceedings and after a lapse of time, have recovered possession, 
but while he was out of possession he was in no position to control 
in any manner or to any extent the factory or the plant and machinery 
or to make any use of them; he was powerless. In such a situation it 
is in my opinion impossible to describe the liquidator as having been in 
a paramount position. 

In Liverpool Corpn v Chorley Union Assessment Committee(6) in 
the Court of Appeal Buckley, L.J., said: 


Court of Appeal 


Buckley, L.J. 


‘The best summary that I know of the law as to what constitutes 
occupation is to be found in the words of Lush, J., in 1817 in Reg. v 
St. Pancras Assessment Committee(8): ‘‘Occupation includes posses- 
sion as its primary element, but it also includes something more. 
Legal possession does not of itself constitute an occupation. The 
owner of a vacant house is in possession, and may maintain trespass 
against anyone who invades it, but, as long as he leaves it vacant, 
he is not rateable for it as an occupier. If, however, he furnishes it, 
and keeps it ready for habitation whenever he pleases to go to it, 
he is an occupier, though he may not reside in it one day in a year. 
On the other hand, a person who, without having any title, takes 
possession of a house or piece of land, whether by leave of the owner 
or against his will, is the occupier of it”. The owner need not be, 
and often is not, the occupier. The occupier need not necessarily 
have any estate in the land. There may be occupation without the 
existence of the relation of tenant towards the owner: Holywell 
Union Assessment Committee v. Halkyn Drainage Co(7). But an 
owner in possession is prima facie occupier unless the occupation 
is shewn to be in some one else; per Buller, J., in Rex v. Mayor of 
London(9); per Lord Herschell, L.C., in Manchester, Sheffield & 
Lincolnshire Ry. Co. v. Doncaster Union Assessment Committee(10) 
Holywell Union Assessment Committee v. Halkyn Drainage Co(7). 
The intention of the alleged occupier is a governing factor in deter- 
mining whether rateable occupancy is established (per Blackburn, 
J., in Allan v. Liverpool(11); Rex v. Melladew(12)). Rex v. Mayor 
of London(9) is not an authority for the proposition that a person 
who can bring trespass is necessarily in occupation. But it is an 
authority for the proposition that a person who can bring trespass 
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and who is receiving profit or benefit from the property is in occupa- Re Briant Co. Ltd. 


tion if no one else is.’ 


Here the committee could have sued anybody other than the com- 
pany for trespass in the factory, and they were in beneficial occupation 
of the factory. They were using it for the purpose of a printing business 
which they were carrying on there. It is common ground that bene- 
ficial occupation need not be profitable occupation. So they, or maybe 
the work force and not the committee, were in occupation unless the 
liquidator was. But on the facts, in my opinion, the liquidator mani- 
festly was not. 

At this point I should perhaps say something about two fairly 
recent decisions in the Divisional Court of the Queen’s Bench Division. 
Andrews v Hereford Rural District Council(13) and Liverpool Corpn v 
Huyton-with-Roby Urban District Council(14). In the earlier of those 
two cases the appellant, Mr. Andrews, was the owner of a farm which 
included a fenced-off five acre patch which consisted of a gravel pit. 
No use was made of the gravel pit for agricultural purposes. Mr Andrews 
agreed with a company that the company should work this pit under a 
licence from him, but he reserved various powers of controlling the 
manner in which the company should work the pit. The licence which 
he granted was not an exclusive licence; he did in fact subsequently 
allow others also to take gravel from the pit. The question was whether, 
in these circumstances, Mr Andrews was rateable in respect of the gravel 
pit, or not. It was, I suppose, in a sense a case of competing occupa- 
tions, for the gravel company had certain rights over the gravel pit; 
but those rights, as it seems to me, were in the nature of a profit 
only, incorporeal rights, and incorporeal rights do not attract liability 
to rates unless the exercise of those rights requires that the owner of 
them should in fact have exclusive occupation of the land over which 
the rights are exercisable, and in this case the rights granted to the 
gravel company did not involve such an occupation. As I say, others 
were allowed to take gravel and the owner himself retained a measure 
of control over the way in which the gravel pit was used. 

Lord Parker, C.J., said: 


‘For my part I approach the matter in this way: Here is an owner 
of land, a farm, which includes this gravel pit; accordingly, he has 
legal possession of the gravel pit. He can, I think, properly be said 
to be in occupation of the gravel pit. Prior to the first working 
that was not rateable occupation because no use was being made of 
it. But the moment, as it seems to me, the owner enters into an 
agreement whereby that gravel pit is to be worked, and will produce 
profit to himself, then prima facie he becomes the rateable occupier 
unless he can show that he has entered into some agreement with a 
third party, in this case the company, under which agreement the 
company fulfils the four tests of rateable occupation.’ 


The reference there to ‘rateable occupation’ in the closing words 
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Re Briant Co. Ltd. of the passage I have read, as distinct from mere occupation, does not 
(In Liquidation) seem to me to have constituted part of Lord Parker’s ratio decidendi 
in this case; nor from the judgment does it appear to have been a fea- 
ture of counsel’s argument. Indeed, the word ‘rateable’ almost seems 
er to have slipped in unnoticed. Had the gravel company had the right to 
ail exclusive occupation of the pit for the purposes of extracting gravel, 
they would have been rateable in respect of it as a separate heredita- 
ment, and I think this may have influenced Lord Parker’s thought, 
and his mode of expression, in the passage I have read. In my judgment, 
he should be regarded as having spoken in the context of the facts of 
that particular case, and I would not myself accept that case as author- 
ity for the view that to displace the liability to rates of an owner it 

must be shown that somebody else is in rateable occupation. 
In the latter of the two cases, Liverpool Corpn v. Huyton-with- 
Roby Urban District Council(14), it is apparent from the judgment 
of the court that the court was not referred in detail to the authorities. 

Widgery, J., who delivered the first judgment, said: 


Court of Appeal 


‘There is, of course, a wealth of authority on the subject, but 
counsel have not found it necessary to refer us to cases and have 
contented themselves with references to a number of passages in 
the edition of Ryde on Rating (11th edn.), p 34, to which I have 
referred.’ 


The effect of the cases seems to have been largely taken from 
what was stated in Ryde and consequently, as a result of this, in my 
view Widgery, J., mis-stated what Lord Atkinson had said in the 
Winstanley case(5). What Widgery, J., said was this: 


‘When one comes to look at the facts of the present case, it is, 
I think, perfectly clear that the fairground proprietor was not in 
rateable occupation, because his interest in the land at the period 
of his enjoyment of it was far too transient to satisfy the fourth 
of the four ingredients for rateable occupation to which I have 
referred. For my part I feel quite satisfied that the justices had 
no alternative but to find that the fairground proprietor was not in 
rateable occupation. When one turns to consider the position of 
the appellants, one is I think, entitled to follow what Lord Atkinson 
said in the Winstanley case, and apply a presumption that an owner 
is in rateable occupation if he derives benefit from his ownership, 
and no other person is shown to be in rateable occupation.’ 


He appears to have treated ownership as the basis of a presumption 
of a special kind, particularly applicable to rating law. Speaking for 
myself, I would take the view that it is no more than a feature of the 
facts of any particular case to be taken into account with all other 
relevant facts in determining, on an overall view, who is in actual 
occupation. While I think that Liverpool Corpn v Huyton-with-Roby 
Urban District Council(14) may have been properly decided on its 
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facts, I consider, with deference to Widgery, J., that he was mistaken Re Briant Co. Ltd. 


in treating ownership, as he appears to have done, as giving rise to any 
presumption of occupation by an owner, beyond the limited scope 
of a ‘presumption of fact’, which reduces the significance of ownership 
to that of one of the circumstances of the case to be taken into account 
in deciding who on the balance of probabilities is in actual occupa- 
tion. 

The rating authority say that the liquidator was in occupation by 
reason of the fact that the plant and machinery were housed in the fac- 
tory, and that he would have stored the plant and machinery there 
until sale if there had been no work-in; but the evidence does not in 
my view establish that the liquidator would necessarily have kept 
the plant and machinery there. The plant and machinery was there, 
not in consequence of any decision of the liquidator, but because of 
its forcible detention in the factory by the committee, or by the work 
force; nor were the plant and machinery being stored in the factory, 
they were being wrongfully used there by the committee or the work 
force. 

Slade, J., in the course of his judgment relied on a passage in Ryde 
on Rating (13th edn., p 27), as follows: 


‘Occupation is exclusive if the occupier can exclude all other 
persons from using the land in the same way as he does; occupation 


does not cease to be exclusive because other persons use the land 
in some other way, for their different uses may make them separately 
rateable. Exclusive occupation can arise if land is used pursuant 
to an exclusive right or title, or if the use of the land, albeit not in 
pursuance of an exclusive right or title, is such that it in fact ex- 
cludes others from using the land for the same purposes. Occupa- 
tion is not exclusive if it is subject to the overriding control and 
direction of another.’ 


Slade, J., went on: 


‘Notwithstanding counsel for the rating authority’s submission 
that this represents too unsophisticated an approach, it seems to me 
that where, as in the present case, the owner of a building is wrongly 
excluded from it by trespassers, who thenceforth over a period of 
several months continuously remain in and retain control of the 
building to the entire exclusion of the owner, the trespassers have 
actual and exclusive occupation of the building within the meaning 
of the rating cases over the relevant period, but the owner does not.’ 


With that statement I entirely agree. 

In the past three centuries there must have been innumerable occu- 
piers of property who have been rated in respect of such property 
notwithstanding that they had no legal title. The fact that the work- 
in were actively defiant trespassers cannot make them any less rateable 
than they would have been if their lack of title had been less osten- 
tatious; indeed, it is in my judgment clear from R v Bell(15) where the 
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Re Briant Co. Ltd. defendant was, I think, undoubtedly a trespasser, that a trespasser is 
(In Liquidation) rateable in respect of his wrongful occupation of another’s land. Lord 
Kenyon, C.J., said: ‘If a disseisor obtain possession of land, he is rate- 
able as the occupier of it.’ 

Reference was also made in this connection to Kittow v Liskeard 
Union(16), a decision in the Queen’s Bench Divisional Court. 

So far as beneficial occupation is concerned, the fact that the use 
of the hereditament by someone other than the owner may incidentally 
benefit the owner cannot in my judgment clothe the owner with 
beneficial occupation unless on the facts he is in occupation, and in 
the present case, as I have stressed, the liquidator had been excluded 
from occupation. I do not think the circumstances are such that it 
can be said that the company, the owner, was vicariously in occupa- 
tion through the representation of the committee or of the work force, 
who had forcibly excluded the company, by its liquidator, from the 
factory. 


Court of Appeal 


Buckley, L.J. 


On these grounds I would hold in this case that the evidence has 
established that the company was not, during this relevant period, in 
occupation of the factory, and consequently that the company was not 
rateable during that time in respect of the factory. 

That is sufficient to dispose of this appeal, but in case the matter 
should ever go further, I think I should make some reference to a point 
which has been raised by the company in their respondents’ notice. 
This point has not been presented in this court in quite the same way 
as it was before Slade, J. The learned judge said this in his judgment: 


‘Nor do I need to express any concluded view on the submission 
which counsel for the liquidator put forward as an alternative to 
his principal submission that the company and the liquidator were 
not in occupation. This alternative submission was that the members 
of the work-in committee themselves fulfilled all the four essential 
elements of rateable occupation and were in rateable occupation. 
I should record in passing that the rating authority has given me an 
assurance that in the event of my finding that the committee were in 
rateable occupation for the whole or any part of the relevant period, 
the rating authority would not raise or seek to raise a separate assess- 
ment against the committee or any member or members thereof in 
respect of the period so found. Accordingly, even though the commit- 
tee does not appear before me, there would be no procedural object- 
ion to my finding that it was in rateable occupation. I am inclined to 
think however that the evidence before me does not clearly establish 
that any named individuals or individuals capable of ascertainment 
were in occupation of the factory for any specific period or periods. 
For all that I know, in view of the shift system that was operated, 
it is possible that no single member of the work-in or the committee 
was physically present in the factory during the relevant period for 
more than very short, transient periods of time. Furthermore, 
though I accept that it is theoretically possible that the members of 
the committee could be rateable, I doubt whether there is sufficient 
evidence before me showing how this committee was constituted 
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or what it actually did, to justify any conclusion that its members Re Briant Co Ltd 


have become liable to rates. I am inclined to think that the evidence 
goes no further than to show that a fluctuating body of trespassers, 
organised by a committee of which not much is known, proceeded 
to occupy the factory over the whole of the relevant period to the 
entire exclusion of the liquidator.’ 


In this court counsel for the company has not confined his submis- 
sion to saying that the committee was the body in rateable occupation 
of the factory; he says that the evidence is sufficient to establish that 
nembers of either the committee or the work force were in rateable 
»ccupation throughout the relevant period. 

The evidence is not very clear, or full, on this aspect of the case. 
That is not surprising because the liquidator was, as I have said, entirely 
excluded from the factory; he knows little about the way in which the 
committee was set up or who may have been its members from time to 
time, or who may have been working in the factory from time to time. 
Nor, of course, has the rating authority any knowledge, or any direct 
knowledge, of these matters. But it seems to me that the evidence is 
sufficient to lead to a conclusion on the balance of probabilities that 
there were at least some members of the committee who were members 
of that body throughout the relevant period, and that there were a 
considerable number of employees who were working at the factory 
throughout the whole of the relevant period. Counsel for the company 
has stressed that where there is joint occupation of a rateable heredita- 
ment, every joint occupier is severally liable to be rated for the whole 
of the relevant amount of the rate on the hereditament. It is therefore 
irrelevant that some of the workers, who started working when the 
work-in began, dropped out before the factory was eventually sold. 
It appears to be the fact that the work force decreased in numbers, I 
think from 150 at first to something like 80 towards the end. The evi- 
dence indicates that it is probable that there were at least three or four 
members of the committee who were members throughout the whole 
period. 

For my part I would be prepared to reach the conclusion on the 
evidence that somebody was in rateable occupation of the factory, 
other than the company, during the relevant period, but that there is 
insufficient evidence to identify who that person was, or who those 
persons were. But I should be prepared to hold, if it were necessary 
for the disposal of this appeal, that on the evidence it is clear that there 
was somebody, or there were some people, other than the company, 
who were in rateable occupation of the factory throughout the relevant 
period, and that would operate to rebut counsel for the rating author- 
ity’s suggested presumption, if there is such a presumption. 

Perhaps I might close my judgment by saying that in my view 
no such presumption exists, unless it be purely a presumption of fact, 
that is to say, an inference which can be drawn from the fact that 
the owner is the owner of the property when there is nothing to in- 
dicate that he is not the person in occupation of it; but that is merely 
a circumstance which has to be taken into account in conjunction 
with all the other relevant circumstances of the case, and the question 
who is in occupation has to be answered as a question of fact in the 
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Re Briant Co Ltd light of all those relevant circumstances. 


(in Liquidation) 
Court of Appeal 
Scarman, L.J. 


Sir John 
Pennycuick 


i 


For these reasons I would dismiss this appeal. 


SCARMAN, L.J.: I am content to express my complete agreement 
with the judgment of Buckley, L.J. I also would dismiss the appeal. 


SIR JOHN PENNYCUICK: I am in complete agreement with the 
judgment of Buckley, L.J.; I hope I shall be forgiven if I express my 
conclusion shortly in my own words. 

This case raises a single issue under s 16 of the General Rate Act, 
1967. The occupier of any specified description of property is assessable 
to rates in respect of the hereditament comprising that property. Was 
the company by its liquidator in occupation of the factory during the 
relevant period? This is the first of the four ingredients of rateable 
occupation as set out by Tucker, L.J., in John Laing & Son Ltd v 
Kingswood Assessment Area Committee(1): ‘First, there must be actual 
occupation.’ I am in no doubt that the first ingredient, that is to say, 
actual occupation, denotes occupation by the person sought to be 
rated. 

The question, Was the liquidator in occupation? is to my mind a 
straightforward question of fact. The judge, in his admirable judgment, 
has answered it in the negative, and he had ample evidence on which to 
reach that finding. Indeed, I think any other finding would have been 
so contrary to the weight of evidence that it could not have stood. 
I add at this stage that the judge was in my view also right in finding 
that the work-in committee was in actual occupation. 

I am not persuaded on the evidence that there was any sort of com- 
bined occupation by the work-in committee and the liquidator; on the 
contrary, the liquidator was wholly excluded from the factory build- 
ing and also from the machinery in it, and it is beside the point that 
the liquidator may have derived some measure of advantage, incidentally 
much more than offset by the disadvantages, from the storing of the 
machinery. 

Nor is it possible that there should be concurrent occupation of a 
hereditament in the sense of a single hereditament, a single physical 
unit of property, being regarded as two hereditaments occupied by one 
person for one purpose and by another person for another purpose. 
If two persons have each some interest in possession of the same here- 
ditament, one must ascertain whose interest is predominant so as to 
constitute occupation by that person. Here, however, the occupation 
by the work-in-committee was exclusive. 

The position is quite different where a single hereditament, a single 
physical unit of property, is split into two units, so that each of those 
units comes to form a distinct hereditament, for instance, telephone 
wires attached to a house. There could be no question here of distinct 
physical units in the factory subsisting side by side. 

The main ground on which counsel tor the rating authority based 
their argument was expressed in these terms: there is a presumption 
that the owner of property is in exclusive occupation unless someone 
else is in rateable occupation of it. In my judgment no such presump- 





(1) 113 J.P. 111; [1949] 1 AI E.R. 224; [1949] 1 KB 344 
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tion exists. The true statment of the law in this respect is that con- Re Briant Co Ltd 


tained in the speech of Lord Atkinson in Winstanley v North Man- 
chester Overseers(5): 


‘But owners in possession are prima facie occupiers, unless it 
be shewn that the occupation is in somebody else.’ 


Nowhere is there reference to rateable occupation. That statement, 
which has been frequently cited, and applied, as I read it simply sets 
out the prima facie inference to be drawn where a property is occupied 
and no one other than the owner can be shown to be the occupier. 
In such circumstances the prima facie inference is that the owner 
should be regarded as being in occupation. It is an inference, or pre- 
sumption, which can be rebutted by evidence that the owner is not 
in fact in occupation. 

The presumption formulated by counsel is derived from the judg- 
ment of the Divisional Court in Andrews v Hereford Rural District 
Council(13) and Liverpool Corpn v Huyton-with-Roby Urban District 
Council(14). I quote a few words from the judgment of Widgery, J., 
giving the judgment of the court in the latter case: 


‘When one turns to consider the position of the appellants, 
one is, I think, entitled to’ follow what Lord Atkinson said in the 
Winstanley case(5), and apply a presumption that an owner is in 
rateable occupation if he derives benefit from his ownership, and no 
other person is shown to be in rateable occupation.’ 


The word ‘rateable’ has crept twice into that sentence. Where the 
word ‘rateable’ appears the second time, that is to say, ‘no other person 
is shown to be in rateable occupation’, it would seem to me, with all 
respect to the Divisional Court, that the word ought not to be there. 
It is not to be found in any of the earlier cases; nor is it to be implied 
from any statutory provision; and it radically alters the sense of the 
earlier statements. It is easy to understand how the word ‘rateable’ 
may have slipped into the judgment. I have no doubt that the first 
decision was correct on its facts; I have some doubt whether the second 
decision was correct on its facts. 

Once the presumption is properly understood, it is irrelevant in 
the present case whether all or any of the members of the work-in 
committee should or should not be held to have been in rateable occupa- 
tion; they were in occupation certainly and I would, if that question 
ever became material, answer it in the affirmative, for the reasons 
given by Buckley, L.J. On the view which I take, no question arises 





(5) 74 J.P. 49; [1910] AC 7 
(13) (1963), 10 R.R.C.1. 
(14) (1964), 10 R.R.C. 256 
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Re Briant Co Ltd as to the remaining ingredients specified in the John Laing case(1). I 
(in Liquidation) would dismiss the appeal. 


Court of Appeal Appeal dismissed. 


Sir John Solicitors: Solicitor, London Borough of Southwark; William F Prior 
Pennycuick & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister 





Connor v QUEEN’S BENCH DIVISION 
Patterson (Lord Widgery, C.J., Park, J., and Watkins, J.) 


Queen’s Bench 11th May, 1977 


Division 
CONNOR v PATERSON 


Road Traffic — Zebra crossing — Overtaking stationary vehicle stopped 
to give foot passengers precedence on crossing — Overtaking after 
foot passengers had crossed and left crossing — Zebra Pedestrian 
Crossings Regulations, 1971, reg. 10(b). 


By reg. 8 of the Zebra Pedestrian Crossings Regulations, 1971: “‘Every foot 
passenger on the carriageway within the limits of an uncontrolled zebra 
crossing shall have precedence within those limits over any vehicle and the 
driver of the vehicle shall accord such precedence to the foot passenger if the 
foot passenger is on the carriageway within those limits before the vehicle or 
any part thereof has come on to the carriageway within those limits” 

By reg 10: “‘The driver of a vehicle while it or any part of it is in a zebra 
controlled area and it is proceeding towards the limits of an uncontrolled 
zebra crossing in relation to which that area is indicated . . . shall not cause 
the vehicle or any part of it... (b) ... to pass ahead of the foremost part of 
a stationary vehicle on the same side of the crossing as the approaching vehicle, 
which stationary vehicle is stopped for the purpose of complying with reg. 8. 

A mini car stopped at a zebra crossing to give precedence to pedestrians 
using the crossing. Those pedestrians used the crossing and left it. The appel- 
lant, driving a van, then passed the mini car. He was convicted of an offencé 
under reg 10(b), and appealed. 

Held: on the true construction of reg. 10(b) its effect was to prohibit a 
vehicle passing a stationary vehicle at a zebra crossing although no pedestrian 
was then using the crossing if the stationary vehicle had originally stopped 
because at that time a pedestrian was using the crossing; consequently, the 
conviction of the appellant was right. 


Case Stated by North Tyneside justices. 


P Rattenbury for the appellant. 
C Cochrane for the respondent. 
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LORD WIDGERY, C.J.: This is an appeal by Case Stated by justices 
for the county of Tyne and Wear acting for the petty sessional division 
of North Tyneside in respect of their adjudication as a magistrates’ 
court at Whitley Bay on 25th March, 1976. 

On that day the justices had before them an information preferred 
by the respondent in the present appeal against the appellant charging 
the appellant with having committed an offence contrary to reg 10 of 
the ‘Zebra’ Pedestrian Crossings Regulations, 1971, that is to say, 
being the driver of a certain motor vehicle, namely, a motor van, ona 
certain road in a zebra controlled area proceeding towards the limits of 
an uncontrolled zebra pedestrian crossing, he did cause that vehicle or 
part thereof to pass ahead of the foremost part of a stationary vehicle 
on the same side of the crossing as the approaching vehicle, the station- 
ary vehicle having stopped for the purpose of according precedence to a 
foot passenger, contrary to reg 10 of the 1971 regulations. 

The facts on which the information was based are these. A pedestrian 
crossing is situated ten yards from the roundabout at the cinema at 
Earsdon Road. At that crossing on the occasion of the present offence, 
which was Friday, 16th July, 1976, a mini car stopped to give prece- 
dence to pedestrians using the crossing. A green van driven by the 
appellant pulled alongside the stationary mini and then passed in 
front of it over the crossing and turned left at the roundabout. At the 


time when the appellant’s green van passed in front of the stationary 
mini there were no pedestrians using the crossing. 

This case arises out of two regulations which are probably not as 
well known as they ought to be, regs 8 and 10 of the 1971 regulations. 
Regulation 8 provides: 


‘Every foot passenger on the carriageway within the limits of an 
an uncontrolled zebra crossing shall have precedence within those 
limits over any vehicle and the driver of the vehicle shall accord 
such precedence to the foot passenger if the foot passenger is on the 
carriageway within those limits before the vehicle or any part there- 
of has come on to the carriageway within those limits.’ 


One observes that the obligation to give precedence to a pedestrian 
when crossing arises if the pedestrian comes within the limit of the 
crossing, that is to say, puts a foot on the carriageway as opposed to 
the footpath before any part of the vehicle enters the crossing itself. 
That deals with the straightforward situation of one driver and one 
pedestrian, but the position when there is more than one vehicle 
approaching the same crossing at the same time is obviously one of 
special hazard, and that is sought to be dealt with by reg 10, which 
provides: 


‘The driver of a vehicle while it or any part of it is in a zebra con- 
trolled area and it is proceeding towards the limits of an uncontrol- 
led zebra crossing in relation to which that area is indicated... 
shall not cause the vehicle, or any part of it ... (b) subject to the 
next succeeding regulation, to pass ahead of the foremost part of a 
stationary vehicle on the same side of the crossing as the approach- 
ing vehicle, which stationary vehicle is stopped for the purpose of 
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complying with reg. 8.’ 


Regulation 8 places the obligation on what one might call the first 
car to stop, giving precedence to the pedestrian, and reg 10 prevents 
other cars from taking off and overtaking the first stationary car be- 
fore the situation of danger is past. In the present case everything turns, 
as the facts found by the justices show, on the application of reg 10 to 
those facts. 

It is quite clear from those facts that the first vehicle, which was the 
mini, had stopped, and initially stopped, in order to comply with reg 8. 
There can be no argument about that. When the second vehicle, which 
was the appeliant’s vehicle, comes along it overtakes the mini or it 
moves off before the mini moves off. The question is: Has it thereby 
committed a breach of reg 10? 

In order to commit a breach of reg 10 the first thing which must be 
shown is that the first vehicle — the mini in our case — is stopped for 
the purpose of complying with reg 8. It unquestionably originally 
stopped for that purpose. But the wording of that regulation is ‘is 
stopped for the purpose’, and the terms of reg 10 must be proved 
strictly before any offence can be committed. 

The conflicting arguments before us today have been these. On be- 
half of the appellant it is said that as there were no pedestrians cross- 
ing the crossing at the time when the appellant went forward he should 
not be guilty of a criminal offence because the danger which had given 
rise to the vehicles halting in the first place had gone. In other words, 
it is contended on behalf of the appellant that the time comes when 
the pedestrians have gone and there are none using the crossing and 
the vehicle which originally stopped because of the pedestrians 
crossing is no longer stopped for that purpose. That is the argument. 
It is said that the time comes when the purpose of stopping in order 
to comply with reg 8 has, as it were, evaporated, and on that basis it 
is said that, once the pedestrian had gone, the obligation on the van to 
remain in line with the mini went also. 

The alternative argument is to say that the positive purpose of reg 
10 is to provide an important safety factor at pedestrian crossings and 
that the phrase ‘is stopped for the purpose of complying with regu- 
lation 8’ is appropriate in its context to any case where the vehicle 
initially stopped for that purpose and has not yet moved off again. 

In the only authority to which we have been referred the latter 
construction of reg 10 seems to have been adoped both by Ashworth, 
J., and by myself. The case is Gullen v Ford(1). A similar situation had 
arisen as in the present case but the point at issue was different. In 
Gullen v Ford the first vehicle to stop had stopped not because a 
pedestrian was on the crossing but because a pedestrian obviously 
wanted to come on to the crossing. Gullen v Ford is primarily autho- 
rity for the proposition that a vehicle stops for the purpose of giving 
precedence under reg 8 not only when there is a pedestrian there, 
but when there is a likelihood of a pedestrian being there and the 
driver, either in terms of protection or courtesy, chooses to stop. 
That is the point in Gullen v Ford, that is not the point we are con- 
cerned with in the present casc. 


(1) 139 J.P. 405; [1975] 2 AILER 24 
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I cite two extracts which justify the observation I made a moment Connor v 
ago that so far in this court we seem to have adopted the principle Patterson 
that once the vehicle stops for the purposes of reg 8 then as long as it 


remains stationary, it remains stationary for that purpose. Ashworth, Queen’s Bench 
j., said: Division 


‘What is argued here on behalf of the overtaking motorist, who is Lord 
unsuccessful in one instance and successfui in the other, is that Widgery, C.J. 
unless there is evidence that the pedestrian, who is no doubt intend- 
ing to use the crossing, actually has a foot on the crossing so as to 
come within reg 8 in that sense, then there can be no offence under 
reg 10(b) by a motorist who overtakes. For my part, I do not think 
that is the right construction of regs 8 and 10(b). The important 
words to my mind are “which stationary vehicle is stopped for the 
purpose of complying with reg. 8”. What is urged is that that in- 
volves the notion of a presently complying vehicle, which in turn 
involves the proposition that it is complying because there is a 
pedestrian already on the crossing. In my view that is much too 
narrow an approach, especially when one has regard to what I 
believe to be the object of this particular regulation, which was in 
effect to stop overtaking of a stationary vehicle so long as the 


stationary vehicle had stopped for the purpose of complying with 
reg 8.’ 


In the same case I said: 


‘I have no difficuity in saying that, giving the words of the regu- 
lation their ordinary meaning, a driver, who stops in anticipation of 
a pedestrian crossing in front of him, brings into operation reg 10(b) 
so far as an overtaking vehicle is concerned. It seems to me, as 
Ashworth, J., has said, that if one asks oneself for what purpose 
the stationary driver stopped in these two cases, the only possible 


answer is that he stopped for the purpose of complying with reg 
8.’ 


In those circumstances, partly because it seems to be consistent 
with this court’s previous view, and partly because it seems to me to 
make a significant contribution to road safety, I would take the stricter 
view of reg 10, and, the justices having in this instance convicted, I 
would dismiss the appeal. 
PARK, J. I agree. Park, J. 


WATKINS, J. I agree. Watkins, J. 


Appeal dismissed. 


Solicitors: Hyde, Mahon ©& Pascall, for Anderson & Haggie, New- 


castle-upon Tyne; Collyer-Bristow & Co, for D E Brown, Northumbria 
Police Authority. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Wehner COURT OF APPEAL (CRIMINAL DIVISION) 


int 0 famed (Scarman, L.J., Bridge, L.J., and Donaldson, J.) 


23rd March, 1977 
R. v WEHNER 


Criminal Law — Sentence — Conditional discharge — Appeal against 
order — Competency — Powers of Criminal Courts Act, 1973, 
s. 1Z(4): 


By s. 13(1) of the Powers of Criminal Courts Act, 1973, a conviction of 
an offence for which an order is made discharging the offender conditionally 
is not to be deemed a conviction for any purpose other than the purposes of 
the proceedings in which the order is made. Therefore there is no right of 
appeal against such an order, but 

Held: while the Court of Appeal has no jurisdiction to review the merits 
of a conditional discharge order it is obliged to declare a nullity any such order 
the making of which is shown to be defective in law. 


Criminal Law — Sentence — Conditional discharge — Duty of court to 
explain to offender effect of his committing another offence during 
the period of conditional discharge — Delegation of duty — Powers 
of Criminal Courts Act, 1973, s 7(3). 


By s. 7(3) of the Powers of Criminal Courts Act, 1973: ‘‘Before making an 
order for conditional discharge the court shall explain to the offender in 
ordinary language that if he commits another offence during the period of 
conditional discharge he will be liable to be sentenced for the original offence”’. 

Held: this provision does not prohibit the court from delegating any part 
of the duty cast on it provided that the court is satisfied that the explanation 
has been made and understood before it makes the order; that duty was per- 
formed when the judge obtained an undertaking from the defendant’s counsel 
that she would explain to him his liability if he committed any offence during 
the period of conditional discharge. 


Appeal by Charles Douglas Henry Wehner against an order of con- 
ditional discharge made against him at Inner London Crown Court. 


Alison Barker for the appellant. 
Alan Suckling for the Crown. 


Cur. adv. vult. 


23rd March, 1977. SCARMAN, L.J. read the following judgment of 
the court: The appellant has the leave of the full court to appeal from 
an order of conditional discharge. Two points arise for decision: (i) 
whether there is a right of appeal, the ‘jurisdiction point’; (ii) if there is 
a right of appeal, whether an order for conditional discharge can be 
lawfully made in a case in which the court has not explained to the 
offender, present in court at the time, that if he commits another 
offence during the period of conditional discharge he will be liable to 
be sentenced for the original offence. 

The appellant was convicted at the Inner London Crown Court of 
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an assault occasioning his father actual bodily harm. He chose not to be 
represented at his trial. Miss Barker of counsel had been instructed 
under legal aid at the request of the presiding judge (Judge Coles QC) 
to advise him at an earlier stage of the proceedings, but at her client’s 
request and on his instructions she took no part in the trial. She was, 
however, in court when the judge came to pass sentence. According to 
the short transcript, the judge then said to the appellant: ‘Very well, 
a conditional discharge for 12 months. This is the conclusion of this 
case.’ The appellant then left the court. 

After he had gone, there was the following interchange between 
the judge and Miss Barker: 


‘Judge Coles. Thank you very much, Miss Barker. I have not 
explained to your client that if he is in breach he will turn up again 
before this court for this matter. Would you be so kind? 

Miss Barker. 1 will your Honour, yes. 

‘Judge Coles. I am afraid in any event he is not too enthusiastic 
about listening to what I have to say. May I take it you will give an 
undertaking so to do? 

Miss Barker. I will do that your Honour, yes. 

‘Judge Coles: So that I do not have to have him back. Thank you 

very much.’ 


Thus the judge did not before declaring his intention to make the 
order explain its conditions to the appellant; he relied on Miss Barker 
to make the explanation elsewhere at a later time. 

The jurisdiction point is fully covered by authority binding on us. 
In R v Tucker(1) the Court of Appeal held that on the true construc- 
tion of s 12(1) of the Criminal Justice Act, 1948 (now s 13(1) of the 
Powers of Criminal Courts Act, 1973), there is no right of appeal from 
a probation order, an absolute discharge, or a conditional discharge. 
It is, however, a rule which admits of exceptions. Two such are to be 
found in the same year as Tucker’s case. In R v Marquis(2) Lord Wid- 
gery, C.J., after referring to the general rule, said: 


‘if a person has had imposed on him or her in the Crown Court 
a probation order, it is open to that person to appeal to this court 
if the ground of appeal is that the making of the order was defect- 
eae 


In R v Jackson(3) this court in a case under the Vagrancy Act, 1824, 
quashed a probation order which it was not competent for the Crown 
Court to make. R v Marquis(2) and R v Jackson are illustrations of the 
supervisory role which, read as a whole, the Criminal Appeal Act, 
1968, requires the Court of Appeal to exercise when the lawfulness of 
an act or order arising in proceedings on indictment (or pursuant to 
s 10 of the 1968 Act) has to be considered. Since in the present case it 
is contended that the making of the order of conditional discharge 
was defective, we have jurisdiction to hear the appeal for the reasons 
given in R v Marquis(2). The jurisdiction of the court may be formu- 

(1) 138 J.P. 548; [1974] 2 AIL E.R. 639 

(2) 138 J.P. 679; [1974] 2 AILE.R. 1216 

(3) 138 J.P. 363; [1974] 2 AILE.R. 211 
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lated in these terms. The Court of Appeal has no jurisdiction to review 
the merits of a probation order, an absolute discharge or a conditional 
discharge but is obliged to declare a nullity any such order the making 
of which is shown to be defective in law. 

We now turn to the second point. Section 7(3) of the Powers of 
Criminal Courts Act, 1973, provides: 


‘Before making an order for conditional discharge the court shall 
explain to the offender in ordinary language that if he commits 
another offence during the period of conditional discharge he will 
be liable to be sentenced for the original offence.’ 


We have no doubt that the section embodies the intention of Parlia- 
ment that the judge should explain personally to the defendant the 
effect of the order. It does not, however, follow that Parliament intend- 
ed to lay down an inflexible rule, that is one that admits of no excep- 
tions. It is not difficult to visualise situations in which justice and con- 
venience would seem to suggest that the court should be able to dele- 
gate to another the task of explanation, for instance, of sickness of a 
defendant, or the distance to be travelled by him for a very short ap- 
pearance in court. And our attention has been drawn to some cases in 
which this has been done: for example R v Green(4), in which this 
court invited an appellant’s solicitor to explain an order of conditional 
discharge to his client and to confirm in writing when he had done it. 

In the course of a helpful and learned argument counsel for the 
Crown has taken us to the many statutory provisions which since 1879 
have been enacted to ensure that certain critical phases of a criminal 
trial are explained by the court personally to the accused. An accused 
person, who was not informed by the court of his right to be tried by a 
jury before he pleaded to the charge, had his conviction quashed, 
even after a plea of guilty: R v Cockshott(5). A defendant, who con- 
sented to be dealt with by justices but to whom the court had not 
explained that he might, if convicted, be committed to quarter sessions 
for sentence, had his conviction quashed: R v Kent Justices, ex parte 
Machin(6). 

These cases reflect the importance which has to be attached to 
statutory provisions which require the court itself to make explan- 
ation to the person charged. But they are no authority for the pro- 
position that s 7(3) prohibits the court from delegating any part of the 
duty cast on it. We have come to the conclusion that the subsection 
does require the court to satisfy itself that the order proposed has been 
fully explained to the defendant before it makes it. Thus far, the sub- 
section is mandatory. When, however, the subsection goes on to lay 
down a general rule that the task of explanation is to be done by 
direct, face to face, communication from judge to defendant in court, 
it is concerned not to impose a condition but to declare sound prac- 
tice, the course which ordinarily ought to be taken. 

We do not read the section as prohibiting delegation of the func- 
tion of explanation provided always the court is satisfied that the 





(4) (1976), unreported 
(5) 62 J.P. 325; [1898] 1 QB 582 
(6) 116 J.P. 242; [1952] 1 AI E.R. 1123; [1952] 2 QB 355 
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_ explanation has been made and understood before it makes the order. 
In the present case the order was not drawn up at once. Clearly, had 
Miss Barker failed in the mission she had undertaken, she would have so Court of Appeal 
reported to the court. She did not; and, reasonably relying on her 
silence, the court made the order. We know, of course, that she suc- Scarman, L.J. 
ceeded. For these reasons the appeal fails and must be dismissed. 


R v Wehner 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


QUEEN’S BENCH DIVISION Rv 
Marlborough St 


(Lord Widgery, C.J., Ackner, J., and Parker, J.) 


Queen’s Bench 
R. v MARLBOROUGH STREET STIPENDIARY MAGISTRATE. Division 
Ex parte BOUCHEREAU = 


Legal Aid — Magistrates’ court — Reference of case to European Court 
of Justice — Legal Aid Act, 1974, s 28(2). 


By s. 28(2) of the Legal Aid Act, 1974: ‘Where a person is charged with 
an offence before a magistrates’ court . . . the court may order that he shall be 
given legal aid for the purpose of the proceedings before the court...” 

The applicant, a French national and migrant worker in the United King- 
dom within art 48 of the European Economic Community Treaty, was charged 
before a metropolitan magistrate with unlawfully possessing controlled drugs. 
The magistrate was minded to recommend that he be deported, but it was 
contended that, as the applicant was a migrant worker under European legis- 
lation, it was not open to the magistrate to make the recommendation. The 
magistrate decided to refer the question to the European Court of Justice 
under art 177 ot the EEC Treaty. On the question whether he had jurisdiction 
to make an order for legal aid which would cover the proceedings in the ECJ, 

Held: the reference to the ECJ was merely a step in the proceedings, and 
so legal aid to go to the EC] was granted for the purpose of the proceedings 
in the magistrates’ court, and the magistrate had jurisdiction to make the order 
for legal aid. 
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Motion by Pierre Roger Andre Bouchereau for an order of man- 
damus directed to the metropolitan stipendiary magistrate sitting at 
Marlborough Street Magistrates’ Court, London, requiring him to hear 
and determine an application by the applicant for a grant of legal aid. 


Alan Newman for the applicant. 
Harry Woolf and James Badenoch for the Home Office. 
Duncan Matheson for the Law Society. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of the applicant, a French national who has been living in this 
country for some time and working as a motor mechanic. The applicant 
is a migrant worker in the United Kingdom for the purposes of art 48 
of the European Economic Community Treaty. 

The applicant has got into a certain amount of trouble with the 
authorities and is subject to charges relating to the possession of drugs. 
In due course he found himself before the learned metropolitan magis- 
trate at Marlborough Street. He was being proceeded against in respect 
of these drug offences and the magistrate was minded to recommend 
deportation under the well known provision whereby criminal courts 
can submit such a recommendation to the Home Secretary. When this 
question of potential deportation was raised there was put forward 
to counter it the argument that as a migrant worker under the European 
legislation it was not open to the domestic courts of this country to 
make a recommendation for deportation. 

The matter was argued before the magistrate and he eventually 
decided to refer to the European Court of Justice the question whether 
the applicant was protected in the way described. The provision 
for permitting such a reference will have to be dealt with more fully in 
a moment, but, taking the matter first of all in outline only, the magis- 
trate listened to argument and decided that the matter should be 
taken to the European Court under art 177 of the EEC Treaty. Then 
came the problem who was going to pay if the matter was taken to 
Luxembourg under these provisions. The applicant had received an 
ordinary grant of legal aid in the magistrates’ court to cover the pro- 
ceedings at Marlborough Street, but that, it was thought, would not 
cover an application to the European Court, and so the question arose 
whether there was machinery for the grant of legal aid to the applicant 
in respect of the reference to the European Court in Luxembourg. 
The magistrate listened to the argument and expressed the view, so 
we are told, that, sympathetic as he was to the applicant’s contention, 
he had no jurisdiction to make an order for legal aid which would be 
effective to cover the proceedings in Luxembourg. Accordingly he 
reluctantly refused the application, and the applicant comes here seeking 
an order of mandamus to require the magistrate to hear and determine 
the application for the grant of legal aid, such grant being intended to 
refer to the proceedings in Luxembourg. 

This is probably the first time that this European machinery, if one 
may so describe it, has been used in regard to an English criminal 
case and we have had assistance from counsel in finding our way through 
matters which are not perhaps of everyday interest to us. First of all 
one has to look at the English statute that gives authority to our co- 
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operation in the European Community. It is the European Communities 
Act, 1972, s 2(1) of which provides as follows: 


‘All such rights, powers, liabilities, obligations and restrictions 
from time to time created or arising by or under the Treaties, and 
all such remedies and procedures from time to time provided for by 
or under the Treaties, as in accordance with the Treaties are without 
further enactment to be given legal effect or used in the United 
Kingdom shall be recognised and available in law, and be enforced, 
allowed and followed accordingly . . .’ 


There are the provisions of the Treaty of Rome enacted into the do- 
mestic legislation of this country in a matter of only half a dozen lines 
of print. 

Following on the application of the treaty to United Kingdom 
domestic affairs, one has to look at some of the specific provisions 
which are of relevance in the present case. To begin with, we have to 
look at art 48 of the EEC Treaty because that is the article on 
which the whole argument of the migrant worker is based. Article 48 
provides as follows: 


‘(1) Freedom of movement for workers shall be secured within 
the Community by the end of the transitional period at the latest 


‘(3) It [ie the freedom of movement] shall entail the right, 
subject to limitations justified on grounds of public policy, public 
security or public health ... (c) to stay in a Member State for the 
purpose of employment in accordance with the provisions governing 
the employment of nationals of that State laid down by law, regula- 
tion or administrative action...’ 


What that is saying is that every worker within the Community shall 
have freedom of movement within the Community unless that freedom 
is restricted on grounds of public policy, public security or public 
health. The ultimate question in this case is going to be whether the 
applicant’s criminal record, such as it is, is sufficient to justify a re- 
commendation for deportation notwithstanding the restrictions on such 
recommendations contained in art 48. 

The magistrate decided to take advantage of the provision of art 177 of 
the EEC Treaty, which provides for the reference to the European 
Court at Luxembourg of certain questions arising in the courts of the 
member countries. Article 177 says this: 


‘The Court of Justice [at Luxembourg] | shall have jurisdiction 
to give preliminary rulings concerning: (a) the interpretation of this 
Treaty; (b) the validity and interpretation of acts of the institutions 
of the Community; (c) the interpretation of the statutes of bodies 
established by an act of the Council, where those statutes so provide. 
Where such a question is raised before any court or tribunal of the 
Member State that court or tribunal may, if it considers that a 
decision on the questions is necessary to enable it to give judgment, 
request the Court of Justices to give a ruling thereon. Where any 
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Rv such question is raised in a case pending before a court or tribunal 
Marlborough St of a Member State, against whose decisions there is no judicial 
remedy under national law, that court or tribunal shall bring the 
Queen's Bench matter before the Court of Justice.’ 
Division 
. There is the provision for reference and there is the machinery 
Lord Widgery ; : sess 
whereby the learned magistrate at Marlborough Street was in a position 
to refer the problem for consideration by the European Court. 
It is necessary to observe in passing that, by art 239: 


‘The Protocols annexed to this Treaty by common accord of the 
Member States shall form an integral part thereof.’ 


Article 20 of the Protocol on the Statute of the Court of Justice of the 
European Economic Community provides: 


‘In the cases governed by Article 177 of this Treaty, the decision 
of the court or tribunal of a Member State which suspends its pro- 
ceedings and refers a case to the Court shall be notified to the Court 
by the court or tribunal concerned. The decision shall then be 
notified by the Registrar of the Court to the parties, to the Member 
States and to the Commission, and also to the Council if the act the 
validity or interpretation of which is in dispute originates from the 
Council.’ 


Then there are certain time limits laid down. 

It is particularly important at this stage to observe that under art 17 
of the same procedural instructions it is provided that, whereas the 
States and the institutions of the community may be represented 
before the court by an agent appointed for each case, other parties 
must be represented by a lawyer entitled to practise before a court 
of a member State. It is said, and as far as I am concerned it seems to 
be rightly said, that when this reference gets to Luxembourg the only 
representation permissible to support the applicant’s case will be re- 
presentation by a qualified lawyer within the terms of art 17. 

The question, as I have already indicated, which we have to decide 
is: What is the situation in regard to legal aid when the applicant makes 
this reference to Luxembourg? It is not doubted that the provisions 
primarily effective for this purpose are s 28(1) and (2) of the Legal 
Aid Act, 1974, which is a consolidation of the earlier Acts, including 
the Criminal Justice Act, 1967. Section 28 provides: 


‘(1) The following provisions of this section shall have effect 
with respect to the giving of legal aid in connection with criminal 
proceedings and the proceedings mentioned in subss (3) and (6) 
below, but any power conferred by those provisions to give such aid 
shall be exercisable only in the circumstances mentioned in subs (1) 
of s 29 below and subject to the provisions of subss (2) to (4) 
of that section. (2) Where a person is charged with an offence be- 
fore a magistrates’ court or appears or is brought before a magistrates’ 
court to be dealt with, the court may order that he shall be given 
legal aid for the purpose of the proceedings before the court ...’ 
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When one gets down to the final point which has to be decided on 
this application it is whether those words which I have just read autho- 
rise the magistrate at Marlborough Street to make an order for legal 
aid in the European Court or not, and, if it did authorise him to make 
such an order, precisely what form that order should take having 
regard to the background of the case which I have described. 

The matter could be said to be a simple question of construction. 
The vital question, as I see it, is whether legal aid to go to Luxembourg, 
if one may so put it, is legal aid given for the purposes of the pro- 
ceedings at Marlborough Street because it is only if the legal aid is 
granted for the purposes of proceedings at Marlborough Street that it 
comes within s 28(2). The language is not particularly helpful in 
itself and the question is, in my judgment, a somewhat open one, 
save of course that it would be a very strange thing if Parliament had 
made comprehensive provisions for legal aid in criminal proceedings 
by this Act and its predecessor and had in any sense deliberately 
excluded proceedings which take place on a reference either at the 
time now in question or other references concerning other persons. 

However, looking at the authorities under the guidance of counsel, 
there seem to me to be two which do point quite clearly in which 
way the decision in this court should go. Counsel for the applicant 
has been very active in giving us every possible assistance in the form ot 
authority, but, as I have indicated, I do not get very much out of most 
of the cases which have been cited to us. There are however two which 
I feel provide a solution to the problem. 

The first is Van Duyn v The Home Office (No 2)(1). I cite it fora 
reference to the judgment in a reference under art 177, and in particular 
to the attitude towards costs which is taken up by the European Court. 
In the judgment one finds this: 


‘The costs incurred by the United Kingdom and by the Commis- 
sion of the European Communities, which have submitted observa- 
tions to the court, are not recoverable, and as these proceedings are, 
in so far as the parties to the main action are concerned, a step in 
the action pending before the national court, costs are a matter 
for that court.’ 


A flood of light, I think, is thrown on this problem by those few 
lines because it makes it perfectly clear that the attitude of the Euro- 
pean Court is that costs are matters for the domestic tribunals. The 
European Court answers the problem and the parties go home and 
their national courts deal with questions of costs which have arisen 
during the course of proceedings, and that is because the reference to 
the European Court is just a step in the proceedings. It could not be 
more than that. It could not be simpler. 


One gets the same sort of guidance from Bollman v Hauptzollant- 
Waltershof(2). I do not find it necessary to go in any way into the 
matters for decision in that case, but will merely look to see what 





(1) [1975] 3 All ER 190; [1975] Ch 358 
(2) [1973] E.C.R., 269 
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Rv happened about costs. One finds this phrase contained in the judgment 
Marlborough St at the issues of fact and law stage. These are the words that impress 
me: 

Queen’s Bench 
a ‘Where the Court of Justice has ruled that the decision as to 
seed Widgery costs in an application for a preliminary ruling is a matter for the 
national court, should (a) the procedure for the recovery of costs, 
and (b) the recoverability of expenses necessarily incurred by the 
parties for the purposes of the proceedings, in particular the re- 
muneration of lawyers, be determined by reference to Community 
law (arts 73 and 74 of the Rules of Procedure of the Court of Justice), 
or by reference to the rules laid down by national law in the matter?”’ 


That question having been posed at an early stage in the judgment, 
which is the practice of the European Court, we find the answers in 
a later passage: 


‘Proceedings instituted under art 177 are non-contentious and are 
in the nature of a step in the action pending before a national court, 
as the parties to the main action are merely invited to state their 
case within the legal limits laid down by the national court ... 

‘The costs incurred by the Government of the Federal Republic 
of Germany and the Commission of the European Communities, 
which have submitted observations to the Court, are not re- 
coverable, and as these proceedings are, in so far as the parties to 
the main action are concerned, in the nature of a step in the action 
pending before the national court, the decision on costs is a matter 
for that court.’ 


Not only does that seem to me to make the position clear, but it 
also provides a perfectly sensible and workmanlike scheme. I have 
been troubled earlier in the argument lest we were being invited to say 
that English costs would have to be taxed in Luxembourg or vice versa. 
But when one realises that the excursion to Luxembourg is merely 
a step in the proceedings, and when it is realised that all questions of 
costs are still dealt with domestically and nationally, it seems to me 
that any doubts about the efficacy of this procedure disappear and I 
am pleased to find it possible to say that this is a case in which legal 
aid can, and indeed should, be extended for the purpose under review. 

The only outstanding question is exactly what form of order should 
be made. I am inclined to agree with counsel for the Home Office 
that the real answer to the problem posed is not that this court should 
make an order, but merely that it should state its opinion that the 
existing legal aid certificate is sufficient for the purposes of the Luxem- 
bourg proceedings. I am confident that it is sufficient for that purpose 
and should be acted on in that way. 

The outstanding question is whether there is also required an order 
of certiorari to clear any remnants of the existing decision of the magis- 
trate made before the matter came before us. I think that we do not 
need an order of certiorari, and that what is required is what Ackner, J., 
called a declaratory judgment, a judgment that an existing legal aid 
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order extends to and covers the proceedings in the European Court. 
I would so declare. 


ACKNER,; J. I agree. 


PARKER, J. I agree. 


Declaration accordingly. 


Solicitors: Alexander & Partners; Treasury Solicitor; David Edwards, 
Secretary of the Legal Aid Committee. 


Reported by G.F.L. Bridgman Esq., Barrister. 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, J., and Wien, J.) 


30th March, 1977 


R. v CRIMINAL INJURIES COMPENSATION BOARD. 
Ex parte CLOWES 


Criminal Injuries Compensation — Injury “directly attributable to a 
crime of violence” — Person wishing to commit suicide breaking 
pipe to allow gas to escape — Explosion causing injury to applicant 
— Compensation for Victims of Crimes of Violence Scheme, 1964 
(1969 Revision), para 5. 


By para 5 of the Compensation for Victims of Crimes of Violence Scheme, 
1964 (1969 Revision), the Criminal Injuries Compensation Board will enter- 
tain applications for compensation where the applicant sustained “personal 
injury directly attributable to a crime of violence’”’. 

One B. wished to commit suicide by gassing himself. With a hammer and 
chisel he broke a gas pipe to allow gas to escape and caused his death by 
inhaling it. In due course the applicant, a police sergeant, went to the house 
and while there was injured by an explosion which occurred. The board re- 
fused to grant him compensation under para 5 of the scheme, and he applied 
for orders of certiorari and mandamus directed to the board to quash their 
decision and to require them to grant him compensation. 

Held: no claim by the claimant would lie on the basis that in what B did 
he was guilty of an offence under s. 2 of the Explosives Act, 1883 (maliciously 
causing an explosion likely to endanger life or property), an offence under 
s. 23 of the Offences against the Person Act, 1861 (causing a noxious thing 
to be administered), an offence under s. 20 of that Act (maliciously causing 
grievous bodily harm), an offence under s. 20 of the Gas Act, 1972 (injury to 
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R v Criminal gas pipes), or an offence under s. 1(1) of the Criminal Damage Act, 1971 

Injuries (destroying or damaging property), but under s. 1(2) of the Act of 1971 

Compensation (destroying or damaging property being reckless as to whether the life of 

Board another would be thereby endangered) the board did not appear to have 
considered whether B’s conduct was reckless; their decision must, there- 

Queen’s Bench fore, be quashed and the case remitted to them for further consideration. 

Division Per Eveleigh, J.: It is not necessary in order to constitute a crime of vio- 
lence in the context of this scheme for there to be actual physical force. 
“Personal injury directly attributable to a crime of violence” means personal 
injury directly attributable to that kind of deliberate criminal activity in which 
anyone would say that the probability of injury was obvious. 


Motions by Desmond Clowes for an order of certiorari to quash a decision 
of the Criminal Injuries Compensation Board and for an order of mandamus 
directing the board to award him compensation under the Compensation for 
Victims of Crimes of Violence Scheme 1964 (1969 Revision). 


R Kidwell QC and J Crowley for the applicant. 
T Scott Parker for the board. 


Eveleigh, J. EVELEIGH, J.: This is an application for orders of certiorari and 
mandamus directed to the Criminal Injuries Compensation Board (‘the 
board’) in respect of a decision by which they refused compensation to 
the applicant, a police serjeant. 

The facts out of which the claim arose were as follows. A Mr Bowler 
lived by himself at 18 John Street, Ilkeston. His wife and children had 
left him. He sought the company of a married woman separated from 
her husband and wanted her to live with him. On Monday, 24th 
July, 1972, he met the woman in a public house. He himself was 
drunk. He asked her to go to his house to live with him. She refused. 
He then said: ‘If you don’t come back with me, I'll kill myself to prove 
I love you.’ The woman did not take this threat seriously. She asked 
how he would do it and he said: ‘I’ll gas myself.’ She knew that the 
house was in fact lit and warmed solely by electricity and so she was 
not worried. Mr. Bowler returned to his house. There was at the house, 
as he knew, a gas stand pipe. He took a hammer and a chisel and broke 
off the end of the stand pipe in order to allow the gas to escape. In 
that way he committed suicide. The police arrived, and suffice it to say 
that the applicant, who went upstairs in the house, was injured by an 
explosion that occurred. Just what initiated the explosion is not 
known. There was no suggestion that he or the police inspector who 
was with him had struck a match. In those circumstances the board 
considered whether compensation should be paid in accordance with 
the terms of the Compensation for Victims of Crimes of Violence 
Scheme, 1964 (1969 Revision). 


Paragraph 5 of the scheme reads as follows: 


‘The board will entertain applications for ex gratia payment of 
compensation in any case where the applicant . . . sustained in Great 
Britain, or on a British vessel, aircraft or hovercraft, on or after 
lst August, 1964, personal injury directly attributable to a crime 
of violence (including arson and poisoning) . . . In considering 
for the purpose of this paragraph whether any act is a criminal 
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act, any immunity at law of an offender, attributable to his youth 
or insanity or other condition, will be left out of account.’ 


The board specifically considered five offences: (i) maliciously 
causing an explosion likely to endanger life or property, contrary to 
s 2 of the Explosives Act, 1883; (ii) maliciously causing to be admini- 
stered a noxious thing, contrary to s 23 of Offences against the Person 
Act, 1861; (iii) maliciously causing grevious bodily harm, contrary to 
s 20 of the Offences against the Person Act, 1861; (iv) destroying or 
damaging property, contrary to s (1) of the Criminal Damage Act, 
1971; (v) injury to gas pipes, contrary to s 20 of the Gas Act, 1972. 

The first three offences required proof that the offender acted 
unlawfully and maliciously. The board applied the definition of 
‘malicious’ as it appeared in R v Cunningham(l1) and applied that de- 
finition in the light of the discussion in R v Mowatt(2). The board 
stated: 


‘Looking at all the surrounding circumstances we are unable to 
conclude that Mr. Bowler when he broke off the top of the gas main 
with the hammer and chisel intended to do harm to anyone other 
than himself nor did he foresee that his actions might cause physical 
harm to another and yet go on to take the risk of it.’ 


The board were recognising a subjective element in order to constitute 
the mens rea of the crime. They went on to say: 


‘It was urged upon us that Mr. Bowler had special knowledge of 
the danger of causing a concentration of gas as he had been a gas 
service layer’s mate for about eight months (see the evidence of his 
brother at the inquest). Using our knowledge of everyday life we 
know that gas poisoning is a common method used by would-be 
suicides. It is not easy to guess what passes through the would- 
be suicide’s mind when he turns on the gas tap but we consider 
that his thoughts are concentrated on his own death. In that situa- 
tion, we are not satisfied on a balance of probabilities that the de- 
ceased acted maliciously in the sense in which that expression has 
been interpreted. We find ourselves unable to find that Mr. Bowler 
foresaw that the concentration of gas was likely to explode. He 
did not foresee that his actions might cause personal injury to 
another and yet go on to take the risk of it.’ 


Therefore the board came to the conclusion that no claim would lie 
on the basis that any one of those three offences had been committed. 
They then considered s 20 of the Gas Act, 1972, and said: 


‘We do not consider that the offence created by this section 
is a crime of violence, nor do we consider that [the applicant’s] 
injuries were directly attributable to this offence.’ 





(1) 121 JP 451; [1957] 2 All ER 412; [1957] 2 QB 396 
(2) 131 JP 463; [1967] 3 All ER 47; [1968] 1 QB 421 
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R v Criminal It can be said straight away that s 20 of the Gas Act, 1972, is one 

Injuries clearly designed for the protection of the property of the Gas Board. 

a This is made quite clear when one considers that it contains a reference 
to tampering with gas meters. 

Queen’s Bench The board then considered the submission that the case was covered 

Division by the Criminal Damage Act, 1971,s 1, and they said: 


Eveleigh, J. ‘With regard to the Criminal Damage Act, 1971, it may well 
be that to damage property in a manner which is likely to cause 
personal injury to another is a crime of violence. To knock the 
end off a gas pipe with a hammer and chisel is a violent act but 
the act is directed against property and not against the person. 
The scheme deals with personal injury and not with damage to 
property and in construing the words “crime of violence” we con- 
sider that the crime must be one which concerns violence to persons 
rather than violence to property. Even if an offence under this 
section is a crime of violence we do not consider that [the applicant’s] 
injuries were directly attributable to this offence.’ 


There I take them to mean directly attributable to this offence as such 
as opposed to attributable to the conduct of the deceased. 

It is submitted to this court that the board were wrong, that a crime 
of violence is one in which force is used, that force was used to break 
the pipe, and consequently a crime of violence was committed under 
the Criminal Damage Act, 1971. Counsel for the applicant submitted 
that the escape of gas was an immediate consequence of this, and the 
injury to the applicant was a direct consequence of the escape of gas. 
He has pursued in this court three offences, namely, s 1(1) of the 
Criminal Damage Act, 1971,s 1(2) of that Act, ands 20 of the Offences 
against the Person Act, 1861. He has claimed that in their approach 
to s 20 of the 1861 Act the board were wrong in taking too general 
a view of the state of mind of a would-be suicide, and that they acted 
on their own restricted view of what such a person’s mind would be. 

In those circumstafces one starts in this case by asking: What is 
meant by a crime of violence? If I were to be asked what is meant 
by a crime of violence, I would reply: ‘In what context?’ In this case 
the reply to that would be: ‘In the context of para 5 of the criminal 
injuries compensation scheme, in the context, that is to say, of compen- 
sating someone for personal injury directly attributable to a crime of 
violence.’ 

One would then bear in mind that Parliament has set up a board 
to administer this scheme, which is an ex gratia scheme, and to provide 
such compensation as the board shall decide remembering the terms of 
para 5. In that context, if I ask myself what kind of crime do I regard 
as a crime of violence, it would at once spring to my mind that the 
most well-known crime of violence is murder. Then if I were to ask: 
But is it necessary that murder shall be committed by some parti- 
cular force, or by excessive force? I would answer, ‘No’, because I 
would regard any murder in common parlance as a crime of violence. 
In my opinion a man in the street who is asked: ‘Is murder a crime of 
violence? would answer: ‘Yes, it is’, even though no actual external 
physical force can be discerned in the commission of the murder. 


af 
S 
= 
o 
a 
= 
m 
S 
eS 
be 
=] 
a 
og 
< 
2) 
° 
oe 
a 
og 
< 
= 
c 
on 
™ 
3 
” 
= 
° 
= 
a 
= 
& 
3 
ao] 
" 
2. 
— 
o 








Justice of the Peace and Local Government Review Reports, January 28, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


Killing by poison is murder. There is no external violence displayed 
in that offence. None the less in my view the ordinary man would 
regard a person who has died from poisoning as having died a violent 
death. He would have suffered death by violence to the human system. 

Consequently, in my view it is not necessary in order to constitute 
a crime of violence in the context of this scheme for there to be actual 
physical force. I am reinforced in this approach when I bear in mind 
that in the many crimes in the statute book which are directed to the 
protection of human life and limb in no case, so far as my memory 
serves me, is the degree of force referred to as an essential constituent. 
Those crimes are concerned with the consequences of an act with 
injurious consequences to an individual. The amount of force used to 
secure those consequences is irrelevant to the question of guilt. 

The word ‘violent’ has a very wide scope. The expression ‘to lay 
violent hands on him’ comes to mind, and that expression means no 
more than to treat him unlawfully, to handle him unlawfully. Violence 
is used in that sense. In 22 Halsbury’s Laws of England, (3rd edn), 
297, 298, the following passage occurs: 


‘the epithet ‘violent’? has been interpreted as connoting the 
antithesis to “‘without any violence at all’’. It does not therefore 
postulate the presence of brutal strength or savage temper, as when 
the victim is bitten by a dog. Again, an external cause of death, 
such as the inhalation of gas, may, it seems, be violent in as much 
as it does violence to the human frame by rendering it incapable of 
functioning. Similarly, where the cause of injury is some extra 
exertion or exercise of effort on the part of the assured [in the con- 
text an insurance policy was being considered] ... it is violent 
in the sense that it does damage impairing the bodily functions, 
however impaired they may have been before. 


With those reflections in mind I seek to discover a meaning to be 
attributed to ‘a crime of violence’ in this case. I have regard to the 
whole sentence, and ‘personal injury directly attributable to a crime of 
violence’ means in my opinion, personal injury directly attributable to 
the kind of deliberate criminal activity in which anyone would say 
that the probability of injury was obvious. This is not meant to be an 
exhaustive definition. It is rather an indication of an appraoch. 

I am fortified in that approach when I bear in mind that in para 5 
of the scheme one reads ‘including arson and poisoning’. That indicates 
to me that those responsible for the scheme were not merely contem- 
plating that people who had suffered from some external physical 
violence should be compensated. They were not concerned with vio- 
lence in the street or anything analogous to that, but were concerned 
to compensate victims of crime where those victims suffered personal 
injury. In setting up a scheme with that in mind it would be natural 
for those concerned to have regard to crimes of a kind that sought 
to protect, or dealt in some way with, the safety of individuals. 

Consequently, in my view one has to look at the kind of crime 
with which one is concerned in the very first place. As I see it, that is 
the approach which the board themselves took or adopted in this case 
when, as I have already read, they ststed: 
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‘The scheme deals with personal injury and not with damage to 
property and in construing the words ‘‘crime of violence” we con- 
sider that the crime must be one which concerns violence to persons 
rather than violence to property.’ 


With that approach in mind, I look to see whether the offences for 
consideration here did concern violence to persons, using violence in 
the sense I have already stated. The first that fell for consideration was 
s 1(1) of the Criminal Damage Act, 1971. Suffice to say that that was 
concerned with damage to property and not personal injury. It was not 
the kind of offence that was directed to the protection of the person 
in any way, and consequently I would in no way differ from the views 
expressed by the board on that section. 

I now turn to the s 20 of the Offences against the Person Act 1861, 
where the word ‘malicious’ falls to be considered. Counsel for the 
applicant said that he was prepared to argue that the word ‘malicious’ 
was equivalent to the word ‘reckless’. I do not think that it is possible, 
at any rate in this court, to take that view, bearing in mind R v Parker(3). 
There is the definition in R v Cunningham(1) as expounded in R v 
Mowatt(2) and that is the definition that has to be followed. That 
being so, one then has to consider whether the evidence before the 
board was such that it entitled them to come to the conclusion which 
they did. In my view it was. The fact that others may take a different 
view, and say: ‘We think that this man must have had consequences 
to others in his mind’, in no way prevents the board taking the view 
which they did. They are the judge and jury in this case, as is made 
quite clear from the words of the scheme itself. 

Paragraph 1 reads as follows: “The compensation scheme will be 
administered by the Criminal Injuries Compensation Board .. .’ By 
paragraph 2: 


‘The board will be provided with money through a grant-in-aid 
out of which payments will be made to applicants for compensation 
where the board are satisfied, in accordance with the principles 
set out below, that compensation is justified . . .’ 


Paragraph 4: 


“The board will be entirely responsible for deciding what com- 
pensation should be paid in individual cases and their decisions 
will not be subject to appeal or to Ministerial review . . .’ 


In those circumstances I am of the opinion that the board were 
entitled to the view which they expressed. 

I now turn to consider an offence that has been discussed in this 
court, namely, that created by the Criminal Damage Act, 1971, s 1(2). 
That subsection reads as follows: 


‘A person who without lawful excuse destroys or damages any 
(1) 121 JP 451; [1957] 2 All ER 412; [1957] 2 QB 396 
(2) 131 JP 463; [1967] 3 All ER 47; [1968] 1 QB 421 
(3) 141 JP 274; [1977] 2 Al ER 37 
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property, whether belonging to himself or another — (a) intending to 
destroy or damage any property or being reckless as to whether any 
property would be destroyed or damaged; and (b) intending by the 
destruction or damage to endanger the life of another or being 
reckless as to whether the life of another would be thereby en- 
dangered; shall be guilty of an offence.’ 


Looking at that offence, it seems to me that it is one which is there 
for the protection of the individual person. The words ‘intending 
to endanger the life of another’ make it quite clear, in my view, that an 
offence under s 1(2) is a crime of violence. This is so whether or not in 
the event of any particular case injury is actually inflicted. Moreover 
the crime is the same whether committed with the specific intention 
or with recklessness. 

A definition of ‘reckless’ has been given by the Court of Appeal 
in R v Parker(3), where the definition stated in R v Briggs(4) is ex- 
tended to read as follows: 


‘A man is reckless in the sense required when he carries out a 
deliberate act knowing or closing his mind to the obvious fact that 
there is some risk of damage resulting from that act but nevertheless 
continuing in the performance of that act.’ 


Bearing that in mind, it seems to me that the mental element neces- 
sary for an offence under s 1(2) of the 1971 Act is not the same as that 
required under s 20 of the Offences against the Person Act, 1861. 
As I have said, in my view that section does create a crime of violence 
within the meaning of the scheme, however the personal harm is in- 
flicted. 

I think of an example where, intending to drown a victim, the accused 
perhaps breaks the wall of a dam releasing the water, or he breaks a 
container to allow the escape of some lethal substance. The fact that 
the crime is one of breaking something and one in which violence is 
used is not to my mind the significant factor. It is the fact that the 
crime is directed against a persons’s safety. In this present case the 
gas pipe was fractured. That brought it within the sphere of criminal 
damage. It was fractured with the object of allowing gas to escape 
to endanger life, then in my view that would amount to an offence 
under that section, a crime of violence, and anyone injured by that 
escape of gas would be a victim to whom the scheme applied. 

In the present case it would seem that there was not that deliberate 
intention. However, recklessness has also to be considered, and if 
recklessness is shown the same argument would in my view prevail. 

When I turn to the findings of the board in this case I have come to 
the conclusion that the board did not consider the offence that is 
created by s 1(2). Their finding Where the Criminal Damage Act, 1971, 
is mentioned I read as referring to s 1(1) only. They say: 


‘With regard to the Criminal Damage Act, 1971, it may well be 





(3) 141 JP 274; [1977] 2 AI ER 37 
(4) 141 JP 155; [1977] 1 AILER 475 
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that to damage property in a manner which is likely to cause personal 
injury to another is a crime of violence. To knock the end off a 
gas pipe with a hammer and chisel is a violent act but the act is 
directed against property and not against the person.’ 


Those clearly are words that are not applicable to s 1(2), which is 
directed against injury to the person. 

In my opinion the board should have considered that subsection. 
One can scarcely blame them for not doing so if it were not brought 
to their attention. But, none the less, bearing in mind that it is their 
duty to administer the scheme, I take the view that they must con- 
sider that subsection. I am fortified in my approach to this when I 
bear in mind that in their statement of facts and findings of fact they 
nowhere use any expression to show that they have considered the 
meaning of the word ‘reckless’ or whether the conduct in this case 
would be ‘reckless’. 

I would therefore grant the applications in this case, quash the 
decision, and send the case back to the board for further considera- 
tion. 


WIEN, J.: The argument in this case centered around the words 
‘personal injury directly attributable to a crime of violence (including 
arson and poisoning)’ contained in para 5 of the modified scheme of 
1969. The wording of that paragraph is different from the 1964 
scheme because there the board entertained applications for ex gratia 
payments and compensation where there was personal injury directly 
attributable to a criminal offence. That the applicant in this case sus- 
tained personal injury is not in dispute. He sustained burns to the 
head, face and hands. He had an injury to the nose and his eyesight 
was affected. 

The main argument concerned the meaning of the words ‘a crime of 
violence’. Mr Bowler, who committed suicide, committed no offence 
by accomplishing his own death. He did commit a crime by the means 
he chose to achieve his own death. The obvious crime was damaging 
a stand pipe with a hammer and chisel, ignoring for a moment the 
escape of gas. If there had been a gas pipe with a tap on it, he could 
have turned the gas on and committed no criminal damage. In that 
event the board would not have been concerned with any crime, let 
alone a crime of violence. Thus one starts this case with the undisputed 
fact that Mr Bowler committed a crime. 

The argument put forward on behalf of the applicant was that the 
mere fact that there was injury to property meant that there was a 
crime of violence. I do not favour that interpretation. It seems to me 
that that would be straining the ordinary language of the words used, 
namely ‘a crime of violence’. Merely to damage a stand pipe by itself 
to my mind does not involve a crime of violence. I intend no disrespect 
to counsel for the applicant if I dismiss his contention on that point so 
briefly. I think that a crime of violence cannot mean solely the inflic- 
tion of damage to property. No person, be he a lawyer or a layman, 
would use the words in such a sense. 

Counsel for the board took a different approach. He contended 
that for there to be a crime of violence some violence to the person had 
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to be an essential ingredient of the offence. I do not favour that in- 
terpretation either. I see no reason at all why one should restrict the 
plain meaning of the words ‘crime of violence’ and import the concept 
of a crime which by its very definition states that there is violence to 
the persons involved. 

Some assistance can be gained from the words in brackets, namely 
‘(including arson and poisoning)’. For example, arson in 1969 was not 
defined by statute. There were various forms of damaging or destroy- 
ing property by fire under the Malicious Damage Act, 1861. It was 
generally understood that where one set fire to property, and so damaged 
it or destroyed it, that was arson. Because arson and poisoning were 
not immediately or readily recognisable as offences concerning violence 
those words were put in since there was a possibility that violence to 
the person might result. I therefore think that the two meanings can- 
vassed by counsel on both sides are, on the one hand, too restrictive 
and, on the other hand, too wide. 


The board dealt with the matter in the following way: 


‘With regard to the Criminal Damage Act, 1971, it may well be 
that to damage property in a manner which is likely to cause 
personal injury to another is a crime of violence. To knock the end 
off a gas pipe with a hammer and chisel is a violent act but the 


act is directed against property and not against the person. The 
scheme deals with personal injury and not with damage to property 
and in construing the words ‘“‘crime of violence’’ we consider that 
the crime must be one which concerns violence to persons rather 
than violence to property. Even if an offence under this section is 
a crime of violence, we do not consider that [the applicant’s] 
injuries were directly attributable to this offence.’ 


I think the board came very near the mark when they considered a 
crime of violence as one which ‘concerns’ violence to the person rather 
than violence to property. Nevertheless I do not think that they hit 
the mark precisely. One cannot categorise crimes of violence. One 
cannot prepare a list in advance and say: ‘Such and such an offence 
is a crime of violence.’ Once may say that certain offences do not con- 
cern violence by definition. For example, simple theft would not. 
Robbery, on the other hand, would by definition concern violence. 
I would rather say that a crime of violence means some crime which by 
definition as applied to the particular facts of a case involves the poss- 
ibility of violence to another person. I think viewing a crime of vio- 
lence in that manner does justice to the ordinary meaning of the words 
‘a crime of violence’, because there is a possibility of violence to an- 
other person. 

If that be right, then what is the proper approach in this case? The 
board considered various offences. I agree entirely with what has been 
said about those offences where the word ‘maliciously’ is used. Be- 
cause there was no satisfactory evidence that Mr Bowler foresaw that 
his actions might cause physical harm to another person, the board 
were entitled to say that they were not satisfied that there was any 
crime of violence involved in s 2 of the Explosives Act, 1883, or s 23 
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of the Offences against the Person Act, 1861, ors 20 of the 1861 Act, 
or s 20 of the Gas, Act, 1972. 

I agree with Eveleigh, J., that it is reasonably clear that the board, 
when considering the Criminal Damage Act, 1971, considered only 
s 1(1). That involved damage to property only. The board did not 
consider s 1(2), otherwise they would have considered whether Mr 
Bowler’s conduct was reckless. If they had considered that subsec- 
tion, it is possible that the board might well have come to the con- 
clusion that Mr Bowler, in hacking off the end of a gas pipe, closed his 
mind to the obvious fact that there was a risk of endangering someone 
by letting the gas escape. No doubt what was in the forefront of Mr 
Bowler’s mind was the fact that he wanted to gas himself. It does 
not follow that his mind was completely blank as regards anything else. 

If the board had considered s 1(2) of the 1971 Act, they might 
have come to a conclusicn favourable to the applicant. There is no 
point in apportioning blame to anyone because s 1(2) was not ap- 
parently considered. All one knows is that there were five crimes that 
were discussed. How they arose for discussion is neither here nor there. 
If six crimes had been discussed including s 1(2) of the 1971 Act, it is 
possible, and I put it no higher than that, that the applicant might have 
succeeded. 

I now turn to the other part of the argument, whether — if there was 
a crime of violence, and the applicant suffered personal injury as he 
did, that injury was directly attributable to the crime of violence. 
The board dismissed that part of the case by saying that they did not 
consider the applicant’s injuries were directly attributable to the offence. 
I cannot understand how they reached that conclusion assuming that 
there was a crime of violence. It seems to me that the board must 
have misdirected themselves on that point. 

The very point has been considered before in R v Criminal Injuries 
Compensation Board, ex parte Ince (5). In that case it was said that 
the meaning of the phrase ‘directly attributable to’ means a substantial 
cause of personal injury. It does not have to be the sole cause. By 
substantial cause was meant that the relationship between the cause 
ind the personal injury is such that a reasonable person, applying 
his common sense, would fairly and seriously regard it as being a cause. 
Were it not for Mr Bowler’s actions, the applicant would not have 
been in the premises at all. Nor would there have been an accumulation 
of gas. Nor would there have been an explosion which blew off the roof 
of the premises. Nor would the applicant have received personal in- 


juries. 


Is this court, therefore, entitled to interfere? Counsel on behalf of 
the board said that this court can only interfere where a decision of 
the board is so unreasonable that the court should interfere. In my 
judgment that is not quite right. It has been held in the Court of 
Appeal by a decision which binds this court that the High Court can 
interfere if the board make an error of law, or misinterpret the scheme, 
or act contrary to natural justice, or do any other act or thing which 
calls for the intervention of the court. I refer to R v Criminal Injuries 
Compensation Board, ex parte Tong(6). For my part I would let 

(5) 137 JP 616; [1973] 3 All ER 808 
(6) 141 JP 105; [1977] 1 AN ER 171 
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certiorari go to quash the decision of the board and direct the board 
to consider the matter afresh in the light of the reasons given so that 
they may decide whether or not on the basis of s 1(2) of the Criminal 
Damage Act 1972, the applicant might be entitled to an ex gratia 
payment by way of compensation. 


LORD WIDGERY, C.J.: If the matter were left to me, it would 
take a different course because I have the misfortune to differ from 
Eveleigh and Wien, J.J., on one very narrow but significant point 
concerning the meaning of the phrase ‘crime of violence’ in para 5 of 
the scheme. 

We have been reminded that an earlier version of this scheme did 
not use the words ‘crime of violence’, but simply spoke of ‘a criminal 
offence’. No doubt it was found that the scheme in its operation would 
be too wide if it were to contemplate any sort of criminal offence, and 
so a deliberate restriction was imposed in the new edition of the scheme 
cutting down the sort of offences.which might attract an award to those 
constituting ‘crime of violence’. This case is primarily concerned with 
understanding and defining the phrase ‘crime of violence’. ‘Crime’ of 
course is a well-known word, and one rarely has difficulty in deciding 
whether a particular act is or is not a crime, but a ‘crime of violence’ is 
not a term of art. It does not bear any universal definition which should 
be adopted, and therefore, applying ordinary principles, one must give 
the phrase ‘crime of violence’ the sort of meaning which it would be 
given by educated people in the ordinary use of the English language 
in 1969 when this scheme was prepared. 

What the meaning of ‘crime of violence’ is, in my opinion, very 
much a jury point. If the question arose in a case to be determined by 
a jury I should have thought the judge would have to leave the meaning 
of the phrase to the jury and would probably interfere with their de- 
liberations to the minimum. It is unlike the last case we had in this 
court where similar considerations arose over the word ‘dishonest’ 
in the Theft Act, 1968. I think that so far as it would be appropriate 
to attempt to guide a jury in a decision on this point one would suggest 
to them for their consideration that a crime of violence is a crime 
which is accompanied by violence or, as Wien, J., put it, ‘concerned 
with violence’. Furthermore I think that they could properly be 
invited to consider whether ‘violence’ in this context does not mean 
an unlawful use of force or threats directed at the person of another. 
As I say, it seems to me quite clear that the object of this definition is 
to define a crime which is injurious to the person. It is the threat 
to the person which matters in my view because it is the threat to 
the person which is the concern of the public and no doubt would 
stimulate the laying down of this scheme. It is said on the other side 
by counsel for the board that a crime of violence should mean a crime 
of which violence is an essential ingredient. That, if he will allow me to 
say so, is a very neat and tidy package in which to put this problem. 
I do not believe this scheme was intended to provide compensation 
for cases where no real violence occurred merely because the crime to 
which the claim had been attached was one which had violence in 
its essential make-up. In any case if one contemplates a crime which 
involved violence, one is again up against the problem of what violence 
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means. 

When one remembers that this is a matter of certiorari one must ask 
oneself whether the board were entitled to take the view which they 
did, namely, that knocking the head off a gas pipe with the resultant 
spread of gas into the room and thereafter was not a crime of violence. 
They applied their minds squarely to the problem. They decided that 
in their judgment it was not a crime of violence. In their view it was a 
crime of violence to property rather than to persons. Accordingly the 
question for us to decide is whether they were entitled to reach that 
conclusion. I think they were, and therefore, if it were left to me, I 
would refuse the application. But in fact the application is granted, 
certiorari will go, and mandamus will be there to back up certiorari, 
although it will not, I am sure, be strictly necessary. 


Application granted. 


Solicitors: Russell, Jones & Walker; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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COURT OF APPEAL (CRIMINAL DIVISION) 


(Scarman, L.J., Geoffrey Lane, L.J., and Donaldson, J.) 
18th February, 1977 


R. v WHITEHOUSE 


Criminal Law — Incitement — Person incited not capable of committing 
crime proposed — Liability of person charged as inciter. 


In 1975 and 1976 the appellant pleaded guilty in the Crown Court to 
charges of inciting his daughter, aged 15, to commit incest with him and was 
sentenced to terms of imprisonment. There was between them no sexual 
intercourse and no attempt at sexual intercourse, only words of importuning 
which the girl rejected. On an appeal against sentence the appellant was given 
leave to appeal out of time against conviction. 

Held: the offence of incitement consisted of inciting a person to commit 
a crime; the effect of s. 11 of the Sexual Offences Act, 1956, was to render a 
girl under the age of 16 incapable of committing the crime of incest; accord- 
ingly, the indictment disclosed no offence known to the law, and it did not 
cover the offence of inciting the girl to aid and abet the appellant to have 
sexual intercourse with her. 


Criminal Law — Appeal — Jurisdiction of Court of Criminal Appeal - 
Appeal against conviction based on plea of guilty. 


The Criminal Division of the Court of Appeal has jurisdiction to entertain 
an appeal against a conviction founded on a confession where there has been 
a wrong decision of any question of law or a material irregularity in the course 
of the trial. 


Appeal by the appellant against his conviction at Stafford Crown 
Court of incitement to commit incest. 


P.J. Stretton for the appellant. 
F.M. Drake, Q.C., and M.R. Elsom for the Crown. 


SCARMAN, L.J., delivered the following judgment of the court: 
On 16th August, 1976, at Stafford Crown Court the appellant pleaded 
guilty to two offences of incitement to commit incest and was sentenced 
to two years’ imprisonment concurrent on each count. He further 
admitted being in breach of suspended sentences of imprisonment 
imposed at Stafford Crown Court on 25th April, 1975, when for one 
offence of incitement to commit gross indecency, contrary to s 1 of 
the Indecency with Children Act, 1960, and for three offences of in- 
citement to commit incest he was sentenced to 15 months’ imprison- 
ment concurrent on each count, suspended for two years. These 
suspended sentences were brought into operation and ordered to run 
consecutive to the sentences passed on him at Stafford on 16th August, 
1976. He applied for leave to appeal against sentence to the single judge 
who granted him leave and observed for the attention of the full court 
that he thought the sentence was markedly excessive. There was no 
sexual intercourse, nor any attempt to have sexual intercourse. The 
offences alleged were confined to words of importuning, which the 
girl rejected. 
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When the appeal against sentence came before this court, it occurred 
to us that it was possible that he had been sentenced in August, 1976, 
for offences unknown to the law, and a little further reflection in- 
dicated that, should that be right, he might well have been sentenced 
for three offences unknown to the law when he pleaded guilty to four 
offences at Stafford in April, 1975. In order that the matter might be 
properly and fully considered, we gave Mr Stretton, who was appearing 
for the appellant on the appeal against sentence, leave to apply out of 
time for leave to appeal against conviction, not only in 1976 but also 
in 1975, of the offences of incitement to commit incest. We now there- 
fore have before us these applications for leave to appeal against con- 
viction, the Crown has been represented on the applications, and we 
have heard submissions not only by the appellant but also by the 
Crown. 

We have decided to give leave to appeal against the 1976 convictions 
and against those convictions in 1975 which related to the offences 
of incitement to commit incest. We now therefore proceed to consider 
on their merits the appeals against the convictions to which I have referred. 
The indictment which the appellant faced in 1976 was an indictment 
charging him with incitement to commit incest, and the particulars of 
the offence charged were that the appellant, on a date unknown between 
lst December, 1975, and 10th February, 1976, unlawfully incited a 
girl then aged 15, who was to his and her knowledge his daughter, 
to have sexual intercourse with him. To that count he pleaded guilty, 
as also to a second count charging incitement to commit incest, but on 
a different occasion, and he pleaded guilty to that as well. 

When the court saw those two counts framed in the way I have just 
described, we queried whether it was an offence known to the law and 
we doubted whether it was because a girl aged 15 is incapable of commit- 
ting the crime of incest. Later in this judgment it will be necessary 
to look at the terms of s 11 of the Sexual Offences Act, 1956, but that 
shortly is the effect of the section so far as material to the issue in this 
case. 

Nevertheless, in the face of his plea of guilty, we have to ask ourselves 
whether this court has jurisdiction to entertain an appeal against 
conviction, and one has to have regard to the decision of the House of 
Lords in Director of Public Prosecutions v Shannon(1). I need only 
read the relevant part of the headnote of that well-known case [1975] 
A.C. 718: 


‘in the circumstances the respondent’s conviction could only be 
quashed on appeal if one of the conditions prescribed by s. 2(1) 
of the Criminal Appeal Act, 1968, were satisfied: accordingly, the 
respondent having pleaded guilty, there was only power to quash the 
conviction if either there had been a wrong decision on a question 
of law or a material irregularity in the course of the trial.’ 


We therefore may allow this appeal only if it can be properly said 
that there was a wrong decision of law or a material irregularity in the 
course of the trial. If it be correct that there is no offence known to 
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the law as charged, it would be a wrong decision of law for the judge 
to accept a plea of guilty; and a fortiori it would be wrong for the 


R v Whitehouse 


judge to allow the matter to proceed to judgment. The point has been Court of Appeal 


succinctly put by Salmon, L.J., in R. v Rollafson(2), and I quote one 
sentence from his judgment. Salmon, L.J., said: 


‘The fact that he pleaded guilty is no bar to this appeal providing 
that it would have been impossible for him to have been lawfully 
convicted of this offence.’ 


We have come to the conclusion that we have jurisdiction and we note 
that counsel for the Crown in the course of a very helpful submission 
did not think fit to contend otherwise. The way in which jurisdiction 
arises can be put in terms of the Criminal Appeal Act, 1968, as follows. 
A person convicted of an offence on indictment may appeal to the 
Court of Appeal against his conviction: s 1(1) of the 1968 Act. When 
a man pleads guilty, there is a conviction; it is not a conviction after 
trial, it is a conviction on confession; but, as long as that conviction is 
on the record, this court has jurisdiction, subject to the provisions of 
the 1968 Act, to entertain an appeal against it. The effect of Director 
of Public Prosecutions v Shannon(1) is that, when there is an appeal 
against a conviction founded on a confession, the duty of this court 
to allow the appeal can only arise if one or other of the requirements 
of s 2 are met, a wrong decision of any question of law or a material 
irregularity in the course of the trial. 

We have reached the conclusion that, if the appellant’s submission 
is correct, there was, for the reasons I have mentioned, a wrong decision 
of law. Therefore in our judgment we have jurisdiction to entertain 
this appeal. 

We turn now to consider whether the indictment disclosed an offence 
known to the law. The count standing by itself does disclose such an 
offence because the count merely alleges incitement to commit incest. 
But when one goes on to the particulars one sees that the accused man 
is charged with inciting his daughter, a girl aged 15, to commit incest 
with him. The Crown recognises that there are difficulties in the 
drafting of the indictment. The Crown recognises that under s 11 of 
the Sexual Offences Act, 1956, a girl aged 15 cannot commit incest. 
The relevant subsection is sub-s (1) and I read it: 


‘It is an offence for a woman of the age of sixteen or over to 
permit a man whom she knows to be her ... father ... to have 
sexual intercourse with her by her consent.’ 


It is accepted by the Crown that at common law the crime of in- 
citement consists of inciting another person to commit a crime. When 
one looks at this indictment in the light of the particulars of the offence 
pleaded, one sees that it is charging the accused man with inciting a 
girl to commit a crime which in fact by statute she is incapable of 
committing. If therefore the girl was incapable of committing the 
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crime alleged, how can the accused be guilty of the common law crime 
of incitement? The Crown accepts the logic of that position and does 
not seek in this court to rely ons 11 of the 1956 Act or to suggest that 
this man could be guilty of inciting his daughter to commit incest, 
to use the old phrase, as a principal in the first degree. But the Crown 
says that it is open to them on this indictment to submit that it covers 
the offence of inciting the girl to aid and abet the man to commit the 
crime of incest on her. Section 10 of the 1956 Act makes it an offence 
for a man to have sexual intercourse with a woman whom he knows 
to be his daughter, and the Crown says that on this indictment it is 
possible to say that the accused has committed an offence known to 
the law, the offence being that of inciting his daughter under the age 
of 16 to aid and abet him to have sexual intercourse with her. 

All this is clearly very strange and we will come to the problem of 
the sunstantive law a little later. At this stage, we have to ask ourselves 
whether the indictment framed in the terms to which I have referred 
can conceivably encompass the offence which the Crown now says 
is known to the law, that is to say, the offence of inciting this girl to 
aid and abet this man to have unlawful sexual intercourse with her. 
The Crown, accepting that the indictment is most ineptly drafted, 
nevertheless submits that under the broad principles governing the 
drafting and amendment of indictments all is cured by the existence of 
a plea of guilty. It will be obvious from the somewhat tortuous language 
in which it has been necessary to explain what the offence is that is 
said to be known to the law that it would be a very odd looking indict- 
ment indeed, and would certainly bear not even a faint resemblance 
to the particulars as pleaded. 

Counsel for the appellant has understandably submitted that, how- 
ever flexible be the rules allowing amendment, the language of this 
indictment is too far away from what the Crown says is the offence 
charged, to be able to encompass it. We think there is much to be said 
for that submission, but we are prepared to assume, for the purposes 
of this appeal, that the indictment can be cured, and accordingly, 
we now read the indictment as an indictment charging this man with 
the offence of inciting a girl of 15 to aid and abet him to commit 
incest with her. 

Is there such an offence known to the law? The difficulty arises 
from two features of the law to which I have already referred. First, 
at common law the crime of incitement consists of inciting another 
person to commit a crime. This was laid down in R. v Higgins (3) 
many years ago and is well described in the very beginning of chapter 
10 of Smith and Hogan’s Criminal Law (3rd edn., p. 172). The learned 
authors cite a passage from S v Nkosiyana(4) (not an English case) 
which includes this sentence: ‘an inciter ... “is one who reaches and 
seeks to influence the mind of another to the commission of a crime’’.’ 
The second difficult feature of the law is s 11 of the 1956 Act to which 
I have referred. A woman under the age of 16 cannot commit the 
crime of incest. But, says the Crown, a man can, and so they go on to 
make their submission that a girl of 15 can aid and abet him to do so. 


——_——— 





(3) (1801), 2 East 5 
(4) 1966, 4 S.A. 655 
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There is no doubt of the general principle, namely, that a person, — R v Whitehouse 


provided always he or she is of the age of criminal responsibility, can 
be guilty of aiding or abetting a crime even though it be a crime which 
he or she cannot commit as a principle in the first degree. There are 
two famous illustrations in the books of this principle. A woman can 
aid and abet a rape so as herself to be guilty of rape, and a boy at an 
age where he is presumed impotent can nevertheless aid and abet a 
rape. First in time is R v Eldershaw(5). In that case Vaughan, B., in 
the course of a six line judgment, the brevity of which I wish I could 
emulate, says: 


‘This boy being under fourteen, he cannot, by law, be found 
guilty of a rape, except as a principal in the second degree.’ 


So much for the boy. The position in regard to a woman is stated by 
Bowen, L.J., in R v-Ram and Ram(6) one line and a half, where two 
prisoners, a Mr and Mrs Ram, were indicted jointly for rape on Annie 
Edkins of the age of 13. It was submitted that the woman could not 
be indicted for rape. Bowen, L.J., declined to quash the indictment 
for rape as against the female prisoner. Those cases clearly establish, 
and have been regarded for a very long time as establishing, the general 
principle to which I have referred. 

But what if the person alleged to be aiding and abetting the crime 
is herself the victim of the crime? This poses the short question with 
which this appeal is concerned. Before we consider it we would com- 
ment that, if indeed it be the law that this girl aged 15 can be guilty 
of incest as the aider and abettor of a man who is seeking to have inter- 
course with her, then one has the strange situation that, although she 
cannot be guilty of the crime of incest under the section which formu- 
lates the conditions under which a woman may be found guilty of that 
crime, yet through this doctrine of aiding and abetting she can be guilty 
of the offence when it is committed by a man. That is an odd conclu- 
sion, but not necessarily to be rejected because of its oddity. 

The important matters in our judgment are these. First this girl, 
aged 15, belongs to a class which is protected, but not punished, by 
ss 10 and 11 of the Sexual Offences Act, 1956, and secondly the girl 
is alleged to be the victim of this notional crime. The whole question 
has an air of artificiality because nobody is suggesting either that the 
father has committed incest with her or that she had aided and abetted 
him to commit incest on her. What is suggested is that the father has 
committed the crime of incitement because by his words and conduct 
he has incited her to do that which she never has done. 

The question in our judgment is determined by authority. It is a 
decision by a strong court which declared a principle which is as applic- 
able to the statutory provision with which we are concerned as to that 
with which that case was concerned. The case is R v Tyrrell(7). It was a 
decision of the Court for Crown Cases Reserved and it was a court 
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Rv Whitehouse of five judges consisting of Lord Coleridge, C.J., Mathew, Grantham, 
Lawrance and Collins, J.J. The headnote reads as follows: 

Court of Appeal 

‘It is not a criminal offence for a girl between the ages of thirteen 
and sixteen to aid and abet a male person in committing, or to in- 
cite him to commit, the misdemeanour of having unlawful carnal 
knowledge of her contrary to s. 5 of the Criminal Law Amendment 
Act, 1885.’ 


Scarman, L.J. 


It is necessary to look at the facts. The defendant was tried and convicted 
on an indictment charging her with having unlawfully aided and abetted, 
counselled and procured the commission by one Thomas Ford of the 
misdemeanour of having unlawful carnal knowledge of her while she 
was between the ages of 13 and 16, and it was proved at the trial that 
the girl did aid and abet, solicit or incite the man to commit the mis- 
demeanour made punishable by s. 5 of the 1885 Act. Lord Coleridge, 
C.J., in giving judgment said: 


‘(The Act] was passed for the purpose of protecting women and 
girls against themselves. At the time it was passed there was a dis- 
cussion as to what point should be fixed as the age of consent. 
That discussion ended in a compromise, and the age of consent 
was fixed at sixteen. With the object of protecting women and 
girls against themselves the Act of Parliament has made illicit 
connection with a girl under that age unlawful; if a man wishes to 
have such ilicit connection he must wait until the girl is sixteen 
otherwise he breaks the law; but it is impossible to say that the Act, 
which is absolutely silent about aiding or abetting, or soliciting or 
inciting, can have intended that the girls for whose protection it 
was passed should be punishable under it for the offences committed 
upon themselves.’ 


The other four judges agreed with Lord Coleridge. 

In our judgment it is impossible, as a matter of principle, to dis- 
tinguish R v Tyrrell(7) from the present case. Clearly the relevant 
provisions of the Sexual Offences Act, 1956, are intended to protect 
women and girls. Most certainly s 11 is intended to protect girls under 
the age of 16 from criminal liability, and the Act as a whole exists, 
in so far as it deals with women and girls exposed to sexual threat, 
to protect them. The very fact that girls under the age of 16 are pro- 
tected from criminal liability for what would otherwise be incest 
demonstrates that this girl who is said to have been the subject of 
incitement was being incited to do something which, if she did it, 
could not bea crime by her. 

One can only avoid that conclusion if one can pray in aid the doctrine 
of aiding and abetting and apply it to the crime committed by a man 
under s 10. But R v Tyrrell(7) makes it clear that to do that would 
be to impose criminal liability on persons who Parliament has intended 
should be protected, not punished. 

We have therefore come to the conclusion, with regret, that the 
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indictment does not disclose an offence known to the law because 
it cannot be a crime on the part of this girl aged 15 to have sexual 
intercourse with her father, though it is a crime, and a very serious 
crime, on the part of the father. There is here incitement to a course of 
conduct, but that course of conduct cannot be treated as a crime by 
the girl. Plainly a gap or lacuna in the protection of girls under the age 
of 16 is exposed by this decision. It is regrettable indeed that a man 
who importunes his daughter under the age of 16 to have sexual inter- 
course with him but does not go beyond incitement cannot be found 
guilty of a crime. This difficulty may have been apparent to the 
legislature because there is statutory protection for young people under 
the age of 14; I refer to s 1 of the Indecency with Children Act, 1960. 
By that section any person, and I leave out the immaterial words, 
who incites a child under the age of 14 to an act of gross indecency 
shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years. Had his daughter been under the age of 
14, the accused would have been guilty of this statutory incitement, 
and on a plea of guilty that would have been the end of the matter. It 
is noted that in the earlier 1975 indictment there was included a count 
under s 1 of the 1960 Act to which he did in fact plead guilty. But the 
gap remains between the age of 14 and the age of 16. It may be that 
the legislature will consider it desirable to stop that gap. But in our 
judgment, applying the principles of the common law relating to the 
crime of incitement, and taking note of the decision of R v Tyrrell(7) in 
relation to legislation similar to the Sexual Offences Act, 1956, we have 
to declare the existence of the lacuna to which I have referred. There 
was incitement; but it was not incitement to crime. The girl’s notional 
crime, because she never did commit it, is unknown to the law and 
therefore there can be no offence by him, the inciter. 

For those reasons, as I say with regret, we find it necessary to allow 
these appeals against conviction. The effect is, so far as the 1975 
convictions are concerned, that the convictions on the counts which 
charged offences of incitement to commit incest are quashed. The 
conviction charging the offence of incitement to commit gross indecency 
stands. When one comes to the 1976 convictions, there were two 
convictions on two counts charging offences of incitement to commit 
incest and both those convictions have to be quashed. 


Appeals allowed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Pro- 
secutions. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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State (Stephenson, L.J., Shaw, L.J., and Sir David Cairns) 
Court of Appeal 4th April, 1977 
CLYDE & CO v SECRETARY OF STATE FOR THE ENVIRONMENT 


Town and Country Planning — Application for planning permission — 
Determination Matters to be considered — Change of use — Pro- 
vision of housing — Detriment to amenities — Continuation of use of 
premises for any purpose — Ensuring commencement of permitted 
use — Town & Country Planning Act, 1971, s. 29(1), s. 36(3). 


By s. 29(1) and s. 36(3) of the Town and Country Planning Act, 1971, a 
local planning authority, or on appeal the Secretary of State, must have regard 
to the material provisions of the development plan and “any other material 
considerations” 

The owners of a building obtained planning permission for the use of the 
western half of the building as offices and for the development of the eastern 
half as flats and garages. The western half was built and occupied, but no flats 
were constructed, and later permission was sought to change the use of the 
eastern half to one for office purposes. 

Held: the desirability of providing housing was a planning consideration 
and it was material to consider that factor in deciding whether to permit a 
change of use which would intensify an existing shortage of housing accommo- 
dation. 

Per Curiam: On an application for planning permission the Secretary of 
State cannot confine his attitude to the question whether the character of 
the building or the proposed building is objectionable in itself or whether the 
use proposed to be made of it is detrimental to the amenities. Planning control 
cannot be used to force the continuation of a use of premises for any particu- 
lar purpose, or, where the permitted use has not been started, the refusal of an 
application for change of use cannot ensure that the permitted use ever will 
be started. 


Appeal by the Secretary of State for the Environment against a 
decision of Willis, J. 


H Woolf for the Secretary of State. 
M Mann, Q.C., and R Vandermeer for the respondents. 


Cur adv vult 
4th April, 1977. The following judgments were read. 


Sir David Cairns SIR DAVID CAIRNS: This is an appeal from the judgment of Willis, 
J-, in a planning case. Guildford Borough Council refused permission 
for change of use of part of a building from residential to office use. 
From that refusal there was an appeal to the Secretary of State for the 
Environment. There was a local inquiry and the inspector recom- 
mended that the appeal should be dismissed. The Secretary of State 
accepted that recommendation and dismissed the appeal. There was 
then an application to the High Court under s 245 of the Town and 
Country Planning Act, 1971, to quash the decision of the Secretary 
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of State. Willis, J., heard the application, acceded to it, and quashed 
the decision. The Secretary of State appeals to this court. The building 
concerned is Miller House, Bedford Road, Guildford, Surrey. 

I take this statement of the facts from the judgment: 


‘The building under consideration comprises the eastern half of a 
block originally intended by the owners, Messrs Miller, as their 
principal office since they needed some space urgently. Their appli- 
cation took the form of offices for the western half and eight flats 
with garages for the eastern half. This was a device to avoid the need 
to obtain an office development permit for the whole block and 
the consequent delay.’ 


I interpose this explanation. Before planning permission can be given 
for use of premises as an office, an office development permit must be 
obtained from the Secretary of State unless the area of the floor space 
of the proposed office is within the ‘exemption limit’ which is now 
10,000 square feet: see ss 73 to 75 of the 1971 Act and the Control of 
Office Development (Exemption Limit) Order 1976, made by the 
Secretary of State under s 75(8). The floor space of the whole of 
Miller House was about 20,000 square feet but the floor space of the 
western half was under 10,000 square feet. I now go back to the 
judgment: 


‘In the result the western half has been built and occupied. The 
eastern half was built at the same time because it seemed sensible 
to do so although it had become clear that the western half was 
sufficient for Messrs Miller’s office requirements. The flats have not 
been completed, and the mode of construction would permit either 
of offices or flats. There is thus no actual residential accommodation 
in the building, but the permitted use is for residential purposes and 
therefore permission was needed to change that use to office pur- 
poses to accommodate the appellants. The appellants are a very 
well known firm of solicitors in the city of London specialising in 
marine insurance. Their need to expand could not be satisfied in 
the city. They therefore followed a then government encourage- 
ment to decentralise. Under the advice of the Location of Offices 
Bureau they moved a number of partners and staff to Guildford in 
1969. They came to need more and better accommodation and 
finally were able to obtain a lease of the eastern half subject to 
obtaining an office development permit, which has been granted, 
and planning permission.’ 


The ground on which the inspector recommended refusal of per- 
mission is contained in para 48 of her report from which I read: 


‘the appeal premises were erected as a result of a planning 
permission granted in respect of an application in which they were 
indicated as eight flats with garaging on the ground floor. The 
flats if completed would provide a reasonable standard of accom- 
modation and although the immediate external environment might 
be poor they would be suitable for small adult households. There is a 
shortage of housing accommodation in Guildford, at least in the 


Clyde & Co v 
Secretary of 
State 
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Clyde & Co v public sector, and hence the loss of residential accommodation is to 
Secretary of be resisted save in the most exceptional circumstances. I am not 
State convinced, therefore, despite the strength of the appellant com- 
pany’s case that the loss of the eight flats that would be provided 


Gaeat-et Agent by the appeal premises can be justified.’ 


ee The Secretary of State agreed with the inspector’s conclusions and 
therefore dismissed the appeal. 

Willis, J., quashed that decision because the only ground for it was 
the desirability of retaining the permitted housing use and this, the 
judge held, was not a proper consideration on which to found the 
decision. The first ground of appeal is that the learned judge erred in 
law in so holding. The second ground of appeal is that the Secretary of 
State was entitled to take into account (a) that the premises were 
erected as a result of planning permission for flats or garages, (b) that 
the flats if completed would provide a reasonable standard of accom- 
modation, (c) that there was a shortage of housing in Guildford, and 
(d) that in the circumstances the loss of eight flats could not be justi- 
fied. 

The basis for the judge’s decision was his interpretation of s 29(1) 
of the 1971 Act, which provides, so far as is material, as follows: 


‘where an application is made to a local planning authority for 
planning permission, that authority, in dealing with the application, 
shall have regard to the provisions of the development plan, so far 


as material to the application, and to any other material consider- 
ations...’ 


That subsection provides the matters to which the local planning 
authority is to have regard, and by reason of s 36(3) the Secretary of 
State has to deal with the matter on the same basis. Clearly the ‘mater- 
ial considerations’ which the Secretary of State has to have regard to 
must be considerations material to the application. It is common 
ground that they must be planning considerations. Counsel for the 
Secretary of State contends that the desirability of providing housing 
is indeed a planning consideration, and that it must be material to con- 
sider that factor in deciding whether to permit a change of use which 
would intensify an existing shortage of housing accommodation. 

The appeal raises a question of much importance in planning law, on 
which there is no direct authority except a decision of his Honour 
Judge Stabb QC sitting as a deputy High Court judge in Granada 
Theatres Ltd v Secretary of State for the Environment(1) made without 
any argument being heard because of a concession which was made. 
We were told by counsel for the Secretary of State that until that 
decision it was always assumed that in considering whether planning 
permission should be given for change of use it was necessary to balance 
the desirability from a planning point of view of the proposed use 
against the existing permitted use. Counsel for the respondents, how- 
ever, did not accept that that was so, and pointed out that Willis, J., 
with his great experience in this field, does not seem to have thought 





(1) (1976), Journal of Planning Law 96 





Justice of the Peace and Local Government Review Reports, February 4, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


that any established practice was being upset by Judge Stabb’s decision 
or by his own decision. 

It is common ground that the range of matters which the Secretary 
of State must take into consideration is wide. To illustrate how wide it 
is, counsel for the Secretary of State drew our attention to certain 
authorities. In Fawcett Properties Ltd v Buckinghamshire County 
Council(2), a case under a section of the Town and Country Planning 
Act, 1947, corresponding to s 29(1) of the 1971 Act, permission had 
been given for the building of certain cottages on condition that they 
were to be occupied only by people who were or had been engaged in 
agriculture. Lord Denning said: 


‘Next I turn to the question of ultra vires. The local planning 
authority is empowered to grant permission to develop land ‘‘sub- 
ject to such conditions as they think fit”. But this does not mean 
that they have an uncontrolled discretion to impose whatever 
conditions they like. In exercising their discretion, they must. to 
paraphrase the words of Lord Greene, M.R., in Associated Pro- 
vincial Picture Houses, Ltd. v Wednesbury Corpn(3) have regard to 
all relevant considerations and disregard all improper considerations, 
and they must produce a result which does not offend against com- 
mon sense; or to repeat my own words in Pyx Granite Co., Ltd. v 
Ministry of Housing and Local Government (4), the conditions, to 
be valid, must fairly and reasonably relate to the permitted devel- 
opment; or, yet again, to borrow the words of Lord MacNaghten 
and Lord Wrenbury in this House, a public authority which is 
entrusted with a discretion must act reasonably: see Westminster 
Corpn. v London & North Western Ry. Co(5), Roberts v Hop- 
wood(6). Out of these various shades of meaning I am not sure that 
the last is not the best; for it puts planning conditions on much the 
same footing as bye-laws made by a local authority, to which they 
are so closely akin. Indeed, I see no difference in principle between 
them. As with bye-laws, so with planning conditions. The courts 
can declare them void for unreasonableness, but they must remem- 
ber that they are made by a public representative body in the 
public interest. When planning conditions are made, as here, so as 
to maintain the green belt against those who would invade it, they 
ought to be supported if possible. And credit ought to be given to 
those who have to administer them, that they will be reasonably 
administered: see Kruse v Johnson(7).’ 


In Stringer v Minister of Housing and Local Government(8), Cooke, 
J., upheld a decision to refuse planning permission for a building which 
interfered with the working of the Jodrell Bank telescope. He said: 


‘It may be conceded at once that the material considerations to 


(2) 125 J.P. 8; [1960] 3 AIL E.R. 503; [1961] A.C. 636 
(3) 112 J.P. 55; [1947] 2 AILE.R. 680; [1948] 1 KB 223 
(4) 123 J.P. 429; [1959] 3 AILE.R. 1; [1960] A.C. 260 
(5) 69 J.P. 425; [1905] A.C. 426 
(6) 89 J.P. 105; [1925] A.C. 578 
(7) 62 J.P. 469; [1898] 2 QB91 
(8) [1971] 1 AILE.R. 65 
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Clyde & Co v which the Minister is entitled and bound to have regard in decid- 
Secretary of ing the appeal must be considerations of a planning nature. I find it 
State impossible, however, to accept the view that such considerations are 
limited to matters relating to amenity. So far as I am aware, there is 
Court of Appeal : ie 
no authority for such a proposition, and it seems to me to be wrong 
Sir David Cairns in principle. In principle, it seems to me that any consideration 
which relates to the use and development of land is capable of being 
a planning consideration. Whether a particular consideration falling 
within that broad class is material in any given case will depend on 
the circumstances.’ 


In Collis Radio Ltd v Secretary of State for the Environment(9), the 
Divisional Court held that a consideration which could properly be 
taken into account was that if a particular application was allowed it 
might be difficult to resist a proliferation of applications. 

In Lord Luke of Pavenham v Minister of Housing and Local Govern- 
ment(10) the issue was whether planning permission should be given 
for a new building within a garden situated in a village where the 
council’s policy was to preserve the size and character of the village 
unaltered. The local planning authority refused planning permission. 
The inspector at the local inquiry reported that a well-designed house 
in the position proposed would not harm the countryside, but never- 
theless the Minister dismissed the appeal to him and though his decision 


was quashed by Lawton, J., it was restored by this court. Lord Den- 
ning, M.R.., said: 


‘This is planning policy, and nothing else. The courts have no 
authority to interfere with the way in which the Minister carries 
it out.’ 


These cases do indeed show the great variety of kinds of consider- 
ation that the Secretary of State can properly take into account. They 
certainly indicate that he cannot confine his attitude to the question 
whether the character of the building or the proposed building is ob- 
jectionable in itself or whether the use proposed to be made of it is 
detrimental to the amenities. On the other hand, it is right to say that 
in none of the cases I have cited so far was the desirability of preserv- 
ing the existing permitted use taken into account. 

In 1975 two applications were made by Granada Theatres Ltd for 
planning permission to change the use of a cinema at Dartford and 
another at Bishops Stortford to bingo halls. In each case the local 
planning authority refused planning permission and there were appeals 
to the Secretary of State. 

In the Dartford case the Secretary of State allowed the appeal on 
the ground that refusal of planning permission for bingo could not 
ensure continued use as a cinema. On the same day, the Secretary of 
State dismissed the appeal in the Bishops Stortford case as a result of a 
petition by numerous children for the retention of the cinema. The 
main reason why the planning permission was sought was that the 
cinema had been uneconomical. The decision letter said: 








(9) (1975), 73 L.G.R. 211 
(10) 131 J.P. 425; [1967] 2 AIL E.R. 1066; [1968] 1 Q.B. 172 
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‘After careful consideration of all the evidence however, it has 
been concluded on balance that the council’s decision refusing 
permission on grounds of local amenity should be upheld in present 
circumstances.’ 


The application to quash that decision came before his Honour 
Judge Stabb(1) sitting as a deputy High Court judge. We have been 
provided with a transcript. The hearing was very short. Counsel for the 
applicants explained the grounds on which he relied. One was that the 
Secretary of State’s decision was based on the mistaken view that the 
refusal of the permission would ensure the use of the building as a 
cinema. The other was that the Secretary of State had acted contrary 
to the rules of natural justice in that he had taken into account the 
petition without giving the applicants an opportunity to comment 
on it. 

Counsel for the Secretary of State consented to the decision being 
quashed on both grounds. So far as the first ground was concerned, 
he said that the Secretary of State accepted that planning control 
could not be used to force the continuation of a use of premises for any 
particular purpose and he accepted that the decision letter was ambigu- 
ous and could be interpreted as having that effect. 

That decision is in no way binding on this court. Any persuasive 
force it would have is greatly lessened by the circumstances. There 
was an alternative and conclusive ground for quashing the order so 
that the ground relevant in the present case may not have been given 
the full consideration it otherwise would have had. The proposition 
that planning control could not be used to enforce a particular use 
was a correct one and, while I doubt whether the decision letter could 
really be interpreted as an attempt to enforce such a use, it was on the 
basis of the concession that it could be so interpreted that the order 
to quash was made. 


In the Journal of Planning Law there is appended to the report an 
anonymous comment describing it as a ‘remarkable and important 
decision’. The comment adds: 


‘In practice, from a local planning authority’s point of view, 
the cessation of a particular use may have as significant conse- 
quences as the commencement of another use.’ 


The fact that the refusal of planning permission for a change of 
use cannot ensure that a current use which is a permitted use will 
continue was, as already indicated, the ground of the refusal of planning 
permission in the case of the Dartford cinema. It is equally true that 
whereas in the present case the permitted use has not been started, 
the refusal of an application for change of use cannot ensure that the 
permitted use will ever be started. This was a point strongly relied on. 
I do not find it a compelling argument. The need for housing is cert- 
ainly a planning consideration. If permission is given for office use, the 
permission will almost certainly be implemented and the building will 
be unavailable for housing. If permission for office use is refused, 





(1) (1976), Journal of Planning Law 96 
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Clyde & Cov  — there is at least a fair chance that the building will be used for housing 
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rather than being allowed to stand empty. 

That the desirability of preserving an existing use is a regular ground 
for the refusal of planning permission was, counsel for the Secretary 
of State said, shown by the fact that planning permission to build is 
frequently refused on the ground that land on which it is sought to 
build is agricultural land. Counsel for the respondents contends that 
such a consideration is only relevant where there is a policy established 
by the development plan. Thus, the London County Development 
Plan contains a provision that permission will not except in very special 
circumstances be given for a change from residential use. I can see no 
reason why either the local planning authority or the Secretary of State 
should have to look for consideration of policy only to the develop- 
ment plan. That is to ignore the second branch of s 29(1) of the 1971 
Act. 

This question was put to counsel for the respondents in the course 
of his argument: if there were an application for permission to set out a 
little park on land on which at the time of the application there were 
three occupied houses, must the Secretary of State confine his at- 
tention to the merits of the park and disregard the loss of useful hous- 
ing accommodation? Counsel for the respondents, consistently with his 
argument, had to answer Yes, and added that the right way to deal 
with the situation would be by way of compulsory acquisition of the 
site. I can see nothing in the wording of s 29 of the 1971 Act to compel 
this result and to my mind it makes much better sense of s 29 to 
interpret it as imposing no such restriction on the matters being con- 
sidered. 

As an alternative, in case his broad argument fails, counsel for the 
respondents contends that on the particular facts of this case planning 
permission should not have been refused. The facts relied on are these. 
There are no existing flats. There was no finding that permission for 
eight flats would be implemented. The respondents’ case, not refuted 
in the case for the Secretary of State, was that flats would be un- 
economical. The finding as to housing need was that the need was in 
the public sector whereas the flats would be in the private sector. 
There was no evidence that the local authority would acquire the 
property so as to bring the flats into the public sector. 

These matters do not, in my opinion, make the housing consider- 
ation immaterial. Miller House was erected in pursuance of planning 
permission for office use in the western half and residential use in the- 
eastern half. This was a device in order to get office accommodation 
quickly. It is not to be supposed that it was intended that the eastern 
half should remain permanently empty. Whether buyers would be 
obtained would depend on the price asked and there is no finding that 
the owners would be likely to leave the flats unoccupied indefinitely 
rather than reduce the price sufficiently to find buyers. The Secretary 
of State must have taken the view that the provision of additional flats 
in the private sector would give some relief to the public sector or 
alternatively that if the flats were not fulfilling a useful purpose in 
private hands there might be compulsory acquisition. 

I treat with the greatest respect the judgment of Willis, J., in such a 
matter as this, but despite the clear and forceful arguments by counsel 
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for the respondents in support of that judgment, I have reached the 
conclusion that the learned judge’s decision was wrong and that this 
appeal should be allowed and the decision of the Secretary of State 
restored. 


SHAW, L.J.: I agree. With all due respect to the great experience in 
this field and high authority of Willis, J., I find it impossible as well as 
inexpedient to read into the wording of s 29(1) of the Town and 
Country Planning Act 1971 a restricted meaning which would make 
the desirability of preserving an existing permitted use irrelevant or 
immaterial in relation to applications for a change of use. 

For the reasons which have been fully stated in the judgment of 
Sir David Cairns, I would allow the appeal. 


STEPHENSON, L.J.: I also agree. I cannot think that Willis, J., 
would have reached the decision to which he came had it not been for 
two things. The first is the fact that the permitted use of the eastern 
block resulted from the device to which the judge referred, and the 
second is the decision in Granada Theatres Ltd v Secretary of State 
for the Environment(1) to which Sir David Cairns has referred. As 
regards the first consideration, I would accept counsel for the Secre- 
tary of State’s submission that the planning authority was presented 
with a bonus which was a relevant consideration under s 29 of the Town 
and Country Planning Act, 1971. As regards the second, I fully agree 
with the comments on that case, and in particular on the note to that 
case, which have fallen from Sir David Cairns. 


Appeal allowed. 
Solicitors: Treasury Solicitor; Wedlake, Bell 


Reported by G.F.L. Bridgman, Esq., Barrister 
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R v Kelt COURT OF APPEAL (CRIMINAL DIVISION) 


Court of Appeal (Roskill, L.J., Scarman, L.J., and Forbes, J.) 
2nd May, 1977 
R. v KELT 


Firearm — Carrying with criminal intent — Need to prove close phy- 
sical link with, and immediate control over, firearm by defendant — 
Intent to commit indictable offence — Firearms Act, 1968, s. 18(1). 


By s. 18(1) of the Firearms Act, 1968: “It is an offence for a person to 
have with him a firearm . . . with intent to commit an indictable offence...” 

The police arrested the appellant on certain charges in the kitchen of the 
house in which he lived. On searching the kitchen they found a “robber’s 
kit” which included a sawn-off shotgun. The appellant was charged and con- 
victed of an offence under s. 18(1). On appeal it was contended on his behalf 
that there was no evidence that he had been carrying a firearm with criminal 
intent. 

Held: section 18 was drafted in very general terms and could not be con- 
fined merely to carrying a firearm; it was not limited to having a firearm in 
a public place and was wide enough to cover any situation, whether it be on 
private premises or in a public place, where a person might properly be said 
to have a firearm with him; for there to be an offence under s. 18 there must 
be a very close physical link with, and a degree of immediate control over, 
the weapon by the person alleged to have it with him; the jury must be direc- 
ted that the mere fact of possession would not be enough to establish the 
offence, and that they must be satisfied that the person charged was not only 
in possession but had with him the firearm with intent to commit an indict- 
able offence while he had the firearm with him; in the present case the jury 
were not directed to distinguish between possession and “having with him a 
firearm’’, and the appeal would be allowed. 
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Statute — Interpretation — Marginal note — Indication of mischief 
with which Act is dealing — Not to be used for purposes of inter- 
pretation — Firearms Act, 1968, s. 18(1). 


A marginal note to a statute must not be used for the purpose of inter- 
preting the Act but the House of Lords made it clear in Director of Public 
Prosecutions v Shildkamp ([1971] A.C. 1) that regard may be had to a 
marginal note as an indication of the mischief with which the Act is dealing. 
In that case Lord Reid said that ‘a side-note is a poor guide to the scope of 
a section for it can do no more than indicate the main subject with which 
the section deals.”” Viscount Dilhore said: “A marginal note or side-note is 
inserted by the draftsman as an indication, but not a definition, of the con- 
tents of the section.” Section 18 of the Firearms Act, 1968, the heading to 
which is “Carrying firearm with criminal intent’’ cannot be confined merely 
to carrying a firearm. It is wide enough to cover any situation where a person 
may properly be said to have a firearm with him. 


Appeal by Stephen Kelt against his conviction at the Central Criminal 
Court of having with him a firearm with intent to commit an indictable 
offence on which he was sentenced to two years’ imprisonment. 


H. Grunwald for the appellant. 








Coasby Plus. Emsworth, Hampshire 
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D. Miller for the Crown. 


R v Kelt 


SCARMAN, L.J., delivered the following judgment of the court: Court of Appeal 


The appellant appeals against his conviction under s 18 of the Firearms 
Act, 1968, of the offence of having with him a firearm with intent to 
commit an indictable offence. He submits through counsel that that 
section is to be interpreted on the basis that ‘having with him’ means 
‘carrying’; or, alternatively, in case that should be wrong, that ‘having 
with him’ is to be distinguished from ‘possession’ and that the learned 
judge in summing-up the case to the jury failed to give an adequate, 
or indeed any, direction as to the distinction between possessing a 
firearm and having a firearm with him. 

The appellant appeared at the Central Criminal Court on 21st June, 
1976, when he pleaded guilty to robbery, to a firearm offence, and to 
being carried in a motor vehicle which had been taken without the 
authority of the owner. He pleaded not guilty, however, to as 18 
offence. On Ist July, after a trial before Judge Clarke and a jury, 
he was convicted of the s 18 offence, and on that day was sentenced, 
on the various counts to which he had either pleaded guilty or in re- 
spect of which he had been convicted, to a total term of ten years’ 
imprisonment. On the count under s 18, having a firearm with intent, 
he was given two years’ imprisonment concurrent with the total of ten 
years for the robbery. His appeal therefore has a certain academic 
flavour since, even if he is successful the term of ten years’ imprison- 
ment will remain unimpaired and undiminished. 

The offences were these. On 14th October, 1975, the appellant and 
another man robbed a Securior guard of £7,900 outside the National 
Westminster Bank in the Barking Road. On that adventure the appellant 
carried a sawn-off shotgun, while his companion had bolt cutters with 
which he snipped the chain attaching the money bag to the guard’s 
wrist. A few days later police went to the address of a man called 
Mohan where they found a robber’s kit comprising, among other things, 
a sawn-off shotgun and a pair of bolt croppers. The appellant sub- 
sequently admitted that the sawn-off shotgun then found had been 
used on the robbery. There was forensic evidence to show that the bolt 
croppers then discovered in that kit had been used to cut the guard’s 
chain. Some months later, on 15th January, 1976, the police went to 
the appellant’s home, arrested him and searched the premises. It is not 
absolutely clear, but it would appear that the appellant was in bed and 
got out of bed when the police arrived, and it would appear that he 
was arrested in the kitchen. When the police searched the kitchen, 
they found a holdall containing a robber’s kit, a kit which in the course 
of the trial was called kit no 2. This holdall contained a sawn-off shot- 
gun, some bolt croppers, some ammunition, some woollen hats and 
gloves and a squeezy bottle containing ammonia. When the appellant 
was asked about this kit he agreed that it was a complete robber’s kit, 
but said that he was looking after it for a friend. There was no evidence 
other than that to which I have referred. 

At the conclusion of the Crown’s case, on the count charging the 
appellant with having with him on 15th January, 1976, a firearm 
with intent to commit an indictable offence, his counsel submitted 
that there was no case to go to the jury. On the basis that no more 


Scarman, L.J. 
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could be proved than the matters to which J have referred, he submitted 
that there was no evidence that the appellant was carrying a firearm 
with criminal intent and that ‘having a firearm with him’, where those 
words are used in s 18 of the 1968 Act, means “carrying”. The trial 
judge ruled that there was a case to go to the jury, and it 1s that ruling 
which is the subject-matter of counsel for the appellant’s first submis- 
sion in this appeal. In the course of the summing-up the trial judge, 
as it seems to this court, allowed the jury to think that there was no 
distinction between possession and ‘having a firearm with him’. Counsel 
for the appellant’s second submission was that, if such was the direction 
which the judge gave to the jury, that also was wrong in law. We look 
first at the submission that the offence created by s 18 is one of carry- 
ing with criminal intent, 

Section 18 appears in that part of the 1968 Act concerned with the 
prevention of crime and the preservation of public safety. A number of 
sections in that part of the Act create a number of offences and in 
order to construe s 18 properly, it is necessary, in our judgment, to 
have in mind the scheme of those offence-creating sections. They are 
ss 16 to 25 inclusive. It will be observed in regard to those sections 
that the draftsman had in mind throughout that there was a clear 
distinction between possession and having a firearm with one. 

Section 16 makes it an offence for a person to have in his posses- 
sion a firearm with intent by means thereof to endanger life. Section 
17 makes it an offence for a person to make or attempt to make any 
use whatever of a firearm with intent to resist or prevent arrest. Section 
18 makes it an offence for a person to have with him a firearm with 
intent to commit an indictable offence. Section 19 makes it an offence 
for a person, without lawful authority or reasonable excuse, to have 
with him in a public place a loaded shotgun or a weapon. Section 20 
makes it an offence if a person who has a firearm with him enters a 
building as a trespasser. Section 21 makes the possession of a firearm 
by a person who has been sentenced to imprisonment an offence. 
Section 22 deals with the acquisition and possession of a firearm by 
minors. It is an offence for a person under the age of 14 to have in his 
possession a firearm in certain circumstances. Under s 22(3) it is an 
offence for a person under the age of 15 to have with him an assembled 
shotgun. It is clear that the legislature has drawn a distinction in this 
collection of offence-creating sections between possessing a firearm 
and having a firearm with one. 

There is an indication that the sections which make it an offence to 
‘have a firearm with him’ in certain circumstances were intended to 
deal with carrying firearms. As counsel for the appellant submits, 
the indication comes from the marginal notes. Each section which 
creates an offence for a person to have a firearm with him has a marginal 
note which includes the word ‘carrying’. Where this phrase is used in 
other criminal! statutes, one finds also the same marginal notes. For 
example, in the Prevention of Crime Act, 1953, it is an offence for a 
person without lawful authority or reasonable excuse to have with him 
in a public place an offensive weapon and the marginal note reads 
‘Prohibition of the carrying of offensive weapons... .’ 

It used to be thought that one could have no regard to marginal 
notes in studying the meaning of an Act of Parliament. It is still law 
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that one may not use a marginal note for the purpose of interpreting 
an Act, but the House of Lords made it clear in a case which was cited 


R v Kelt 


to the trial judge by counsel in the course of argument, Director of Court of Appeal 


Public Prosecutions v Schildkamp(1), that regard may be had to a mar- 
ginal note, not to interpret the Act of Parliament, but as an indication 
of the mischief with which the Act is dealing. It is well put, if I may 
say so with respect, both by Lord Reid and by Viscount Dilhorne in 
their speeches. Lord Reid, having said that the strict view as to marginal 
notes should no longer be followed, gives however a clear warning as 
to the limit of their value. He said: 


‘A cross-heading ought to indicate the scope of the sections 
which follow it, but there is always a possibility that the scope of 
one of these sections may have been widened by amendment. But 
a side-note is a poor guide to the scope of a section for it can do no 
more than indicate the main subject with which the section deals.’ 


There can be no doubt but that the main subject with which a sec- 
tion such as s 18 of the 1968 Act deals is that of carrying firearms with 
criminal intent, and the presence of a marginal note is a useful indica- 
tion that this is the main subject. But that does not mean that the mar- 
ginal note is of any value in determining the scope of the section, 
which is the problem with which the court at this moment is concerned. 

Viscount Dilhorne said much the same thing in the course of his 
speech and I quote only one sentence of the report: 


‘A marginal note or side-note is inserted by the draftsman as an 
indication, but not as a definition, of the contents of the section.’ 


Though, therefore, the marginal note is a convenient indication as 
to the main intention or main purpose of a section, it is of no assistance 
in determining the scope of the section. So, if one puts on one 
side the marginal notes, one is left with some ordinary English words 
appearing in a statutory context where they are plainly contrasted 
with the word ‘possession’ and there is, as far as we know, no judicial 
decision as to the scope of those words in this context. 

Counsel for the Crown submitted that s 18 cannot be confined 
merely to carrying a firearm. He indicates that s 18 is very general in 
the way it is drafted. It is not limited for instance to having a firearm 
in a public place, and it is wide enough to cover any situation, whether 
it be on private premises or in a public place, where a man may properly 
be said to have a firearm with him. We think that this submission of 
counsel for the Crown is sound, and that it must be a matter of fact 
and degree for a jury to determine whether, in all the circumstances, 
the accused person does have with him a firearm. This firearm was 
found in the kitchen of the house where the appellant was living. 
The appellant was arrested in the kitchen and it was in the kitchen 
that this gun was found. Plainly therefore there was evidence here 
which, subject to a proper direction by the judge when summing-up, 
could have formed the basis of a verdict of guilty of the offence charged. 





(1) [1969] 3 All ER 1640; [1971] AC 1 
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R v Kelt But one thing is clear in our judgment. The legislature has drawn 


a distinction between a person who has a firearm with him and a person 
who is in possession of a firearm. Some of the offences created by the 
Scarman, L.J. sections to which I have referred are offences of possession, others are 
offences of having with one a firearm. This cannot be merely a semantic 
distinction; it must be a distinction of substance. The legislature must 
have had in mind that, in regard to those offences where it is an offence 
for the person to have with him a firearm, there must be a very close 
physical link and a degree of immediate control over the weapon by 
the person alleged to have the firearm with him. 

Certainly it is necessary to warn the jury, when summing-up in a 
case under s 18, that the mere fact of possession would not be enough 
to establish the offence. The evidence must take the matter one stage 
further and be such that they are satisfied that the person charged 
was not only in possession but had with him the firearm with intent 
to commit an indictable offence while he had the firearm with him. 

How then did the trial judge deal with this vital distinction? In our 
judgment he did not draw it to the attention fo the jury at all. There 
was, therefore, a misdirection. His directions as to having a firearm 
were these: 


Court of Appeal 


‘I direct you that by having it [ie the firearm], to his knowledge, 
in the kitchen, where he would have control of it, that is sufficient 
to satisfy you that he had it with him.’ 


There the trial judge has allowed, as we read the words, the jury to 
think that the mere fact that the firearm was in the kitchen was suf- 
ficient to satisfy the requirements of the section. A little later in the 
summing-up the trial judge said: 


‘Your task in respect of [the appellant], who, after all, and do 
not count this in a prejudicial way against him, has already admitted 
a serious robbery, is to decide whether the Crown is right when 
it asks you to say that those articles, namely, the coat, the car- 
tridges and the bolt cutters were part of a robber’s kit, and this 
gun, which he had with him on that day, were not being looked 
after for friends, as he says; he may have been looking after it for 
friends, but he also, and this is what must be proved. had it with 
him with the intention of committing robbery in the near future; 
in other words, if the police had not arrived and found it when they 
arrested him, he and his companions would be out on a robbery 
within the next few days or weeks, with that lethal weapon. If you 
are not satisfied of that suggestion, and that those ingredients 
have been proved against [the appellant], you will acquit him. 
If you are satisfied that he had it with him, namely, under his con- 
trol, and to his knowledge, and that he intended to use it in the 
future for robbery, well then count 6 is established . . .’ 


The trial judge in that passage passes swiftly to intention without 
making clear what are the ingredients of the external fact, ie having a 
gun with him, and without drawing any distinction between possessing 
the gun and having it with him. 
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We have come to the conclusion that it is necessary, when summing- 
up a case in which an offence under s 18 is alleged for the judge to 
make it clear to the jury that possession of the firearm is not enough, 
that the law requires the evidence to go a stage further and to establish 
that the accused had the firearm with him. Of course the classic case 
of having a gun with you is if you are carrying it. But, even if you are 
not carrying it, you may yet have it with you, if it is immediately 
available to you. But if all that can be shown is possession in the sense 
that it is in your house or in a shed or somewhere where you have 
ultimate control, that is not enough. 

For these reasons we have come to the conclusion that, though 
the judge was right to leave the question to the jury, by failing to dis- 
tinguish in his charge to the jury between possession and ‘having a 
gun with him’, he misdirected them on the essential question of law 
covering the external facts that would have to be proved to establish 
the offence under s 18. 

Accordingly we think that the appeal should be allowed and the 
conviction under s 18 quashed. 


Appeal allowed. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lawton, L.J., Cusack, J., and Jupp, J.) 


18th March, 1977 
R v MANSFIELD 


Criminal Law — Evidence — Similar facts — Admissibility — Joinder of 
several charges in one indictment — Test of admissibility 


The appellant was convicted on an indictment which contained ten counts, 
three of which charged him with arson and seven with murder arising from 
deaths occurring in the fires. The prosecution submitted that the features 
relating to the three fires made them so similar that a court might infer that 
the same person had started them and so the three charges of arson were 
properly charged in the one indictment. On appeal, 

Held: similar fact evidence was admissible if, but only if, it went beyond 
showing a tendency to commit crimes of the particular kind and was positively 
probative in regard to the crime now charged; the court must ask itself whether 
the evidence could be explained away as coincidence, and only if it could not 
did the question of admitting it as a method of proof come to be considered. 

Per Lawton, L.J.: Similarity may depend on pieces of evidence which 
have no striking or unusual qualities about them, but they would be similar- 
ities for the purposes of the rule of evidence. 


Criminal Law — Trial — Submission of No case — On ground that 
evidence called by prosecution was unreliable. 


Counsel is entitled at the close of the case for the prosecution to make a 
submission of No case to answer on the ground that the evidence called for 
the prosecution was unreliable, e.g., because it was conflicting and it would 
be unsafe for the jury to convict on it, but a submission of unreliability based 
on the suggestion that some of the witnesses for the prosecution were lying 
would be to attempt to usurp the function of the jury and would be wrong. 


Criminal Law — Appeal — Irregularity at trial — Need to prove materia- 
lity and miscarriage of justice 

On the trial of the appellant the judge wrongly rejected a submission by 
counsel for the defence of no case to answer. 

Held: this constituted a failure to follow well-established practice, and, 
therefore, an irregularity, but to justify the Court of Appeal in quashing a 
verdict against the appellant on that ground it must be shown to be a material 
irregularity and one resulting in a miscarriage of justice. 


Appeal by Edward Reginald Mansfield against his convictions at 
the Central Criminal Court of arson and murder. 


Nigel Cockburn for the appellant. 
John Mathew and Clive Nicholls for the Crown. 


LAWTON, L.J., delivered the following judgment of the court: On 
11th November, 1975, at the Central Criminal Court the appellant 
was arraigned before Cobb, J., on an indictment containing ten counts, 
three of which charged him with arson (counts 1, 9 and 10) and seven 
with murder (counts 2 to 8 inclusive). On lst December, 1975, he 
was convicted of arson on counts 1, 9 and 10 and on counts 2 to 8 
he was convicted of manslaughter. He was sentenced to concurrent 
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terms of life imprisonment on all ten counts. He has now appealed 
against his convictions by leave of this court. There had been a previous 
trial, at the conclusion of which the jury were unable to agree. 

On the night of 12th December, 1974, the appellant, who was a 
foreman kitchen porter employed at the Piccadilly Hotel in the West 
End of London, was occupying a room numbered 106 at the Worsley 
Hotel in the Bayswater area. That hotel was used by the Grand Metro- 
politan Hotel Group of companies as a hostel for employees of its 
various hotels in the Central London area. On the night of 12th Dec- 
ember, 1974, about 180 employees of the Grand Metropolitan Hotel 
Group were sleeping in the Worsley Hotel. Of those 180 employees 
nine were people who worked at the Piccadilly Hotel. In the early hours 
of the morning a disastrous fire broke out in the Worsley Hotel. As a 
result of that fire seven persons met their death. In counts 2 to 8 the 
appellant was accused of the murder of those seven persons. 

There were two seats of fire in the Worsley Hotel: one on the 
ground floor level and one on the second floor level. When the alarm 
was given valiant efforts were made by the man who managed the 
Worsley Hotel to arouse those who were sleeping there. When the fire 
appliances arrived further efforts were made by the firemen to get as 
many people as possible out of the hotel. They succeeded in getting 
out a large number but of course not all. Very soon after the alarm had 
been sounded the appellant was seen in the street outside the hotel 
wearing trousers, a singlet and a three-quarter length coat. He was one 
of very few of the occupants of the Worsley Hotel who had managed 
to get out wearing clothes other than night attire. 

When enquiries started as to what had caused the fire the appellant 
answered a police questionnaire and said in the course of answering 
it that he had been rescued by firemen. At his trial he repeated this. 
That was almost certainly a lie. His explanation for being dressed when 
nearly everyone else was in their night attire was that he had slept in 
his singlet and pants and, when rescued by the firemen, he had had 
time to put on his trousers and pick up his coat before leaving his 
room. 

The next fire occurred at the Piccadilly Hotel. That was in the 
evening of 19th December, 1974. On that occasion a fire broke out at 
about 7 p m in a corridor just outside the storeroom where the ap- 
pellant did his work as a foreman kitchen porter. That fire, fortunately, 
was quickly put out, but it was noticed that the appellant, who had had 
at the Worsley Hotel a terrifying experience, if he is right in his sub- 
mission that he was in no way concerned with the starting of the fire 
there, took no interest in this fire; he made no attempt to help put it 
out and did not even go, so far as the evidence shows, to see what was 
happening. 

The next day, when he was on duty, he again seemed to show no 
interest in this fire. Later, when he was seen by the police, his explan- 
ation for not taking any interest in the fire on the evening when it 
broke out was that he had been instructed by his superior on the 
kitchen staff to keep two swing doors open. That was a lie: he had 
not been so instructed. 

The last fire was also at the Piccadilly Hotel. That was during the 
night of 28th-29th December. It broke out in the very early hours of 
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the morning. There was evidence first that a waste paper bin which 
had come from the appellant’s room was found near the seat of fire. 
There was also evidence that the appellant, shortly before the fire 
broke out, had been in the vicinity of the seat of fire. There was evi- 
dence that at about the time of the fire he was under the influence 
of drink. There was also evidence that he was not truthful in his ans- 
wers to the police when he was asked about this fire. The evidence 
relating to the last fire can be summarised in this way. There was 
enough evidence showing opportunity to start the fire and prevari- 
cation after the fire to have justified a jury in coming to the conclu- 
sion that he had started that fire. 

The Crown decided to indict him in one indictment for all three 
fires and the seven alleged murders. The Crown appreciated that unless 
they could satisfy the trial judge that the evidence relating to all three 
fires was admissible in respect of each one of them it would be a case 
for separate trials in relation to each fire. Counsel for the Crown had 
in mind some observations made by Lord Cross in the course of his 
speech in Boardman v Director of Public Prosecutions(1). Lord Cross 
had suggested that when problems of this kind arise it is advisable at 
the very outset of the case for counsel for the Crown to seek the 
judge’s view as to whether the indictment should be split. As a result 
of counsel for the Crown acting on Lord Cross’s suggestion and counsel 
for the appellant submitting that it was a proper case for the indict- 
ment to be split in relation to each of the three fires, there was a long 
argument, which took most of a day, as to whether this was an appro- 
priate case for the three cases of arson to be tried together. Counsel 
for the Crown submitted that it was because there were features re- 
lating to these three fires which made them so similar that the evidence 
of similarity could properly be regarded as evidence of the identity of 
the arsonist. Counsel for the appellant submitted the contrary. He said 
that the alleged similarities were not sufficiently striking, if they were 
similarities at all, to justify the learned judge admitting them in evidence 
in relation to all three cases of arson. 

The alleged similarities can be summarised in this way: that the fires 
had all occurred in parts of premises to which the staff of the Grand 
Metropolitan Hotel Group normally would have had access and norm- 
ally no one else would; that two of the fires had occurred in the Pic- 
cadilly Hotel in the staff quarters, and the Worsley Hotel fire had 
occurred in premises to which nine members of the Piccadilly Hotel 
staff had access at the time of the fire there. It was also said that the 
way in which the fires had started bore a striking similarity to one 
another. All of them, according to the expert evidence, had been 
started by sprinkling some inflammable liquid on to carpets and then 
setting fire to the liquid. The inflammable liquid used had left no 
chemical traces behind. The inflammable liquid commonly available 
to members of the public which leaves no chemical trace behind, if 
burned completely, is methylated spirits; normally hydro-carbons, 
like petrol and paraffin, do leave some chemical deposit behind al- 
though, if there is a very large fire, those chemical deposits may dis- 
appear. There was some evidence that at some of the seats of fire 
there was a smell of a chemical known as pyridine which is used to give 
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_methylated spirits their characteristic odour. One of the expert wit- R v Mansfield 
nesses said that as far as he knew pyridine was only used as an ingred- 
ient of methylated spirits. Court of Appeal 

In relation to the fire on 29th December, the experts were all agreed 
that it had been started with the use of an inflammable substance. 
There was evidence that what that inflammable substance contained 
was ethyl alcohol. Nobody was able to say in relation to the last fire 
whether that ethyl alcohol had come from methylated spirits but 
methylated spirits consist of 95 per cent ethyl alcohol, 4.5 per cent 
methyl alcohol and 0.5 per cent pyridine. 

An argument was put forward on behalf of the appellant that the 
fire might very well have started as a result of somebody spilling whisky 
on the floor, either deliberately or, alternatively, as a result of some- 
body’s carelessness. I mention that matter because one of the submis- 
sions of counsel for the appellant was that the evidence relating to the use 
of an inflammable liquid did not necessarily establish that the inflam- 
mable liquid was methylated spirits. What is clear beyond argument 
is that on the evidence each of these three fires had been started by 
pouring an inflammable liquid on to a carpet and the evidence was 
consistent — we put it no higher than that — with the inflammable 
liquid having been methylated spirits. Further, in each of the cases 
the fire had been started in a corridor in the part of two hotels used 
normally only by the staff. 

The Crown’s case was that those various factors showed a degree of 
similarity between the fires which could reasonably lead to a court 
inferring that the same person had started each of them. Counsel for 
the appellant’s answer to that submission was that there was nothing 
striking about those similarities; there was nothing about them which 
would lead any reasonable person to consider that they had been 
started by the same man. Counsel for the appellant invited our atten- 
tion in detail to the speeches of their Lordships in Boardman v Director 
of Public Prosecutions(1). In those speeches picturesque examples 
were given by Lord Hailsham of St Marylebone of the kind of simil- 
arities which could result in evidence being admitted of a number of 
cases other than the one actually charged. Lord Salmon, in the course 
of his speech, used the memorable phrase: ‘uniquely or strikingly 
similar’. Lord Cross used the vivid expression: ‘other than an ultra 
cautious jury’. 

As a result of the use of the illustrations which Lord Hailsham gave 
and the striking phrases which Lord Salmon and Lord Cross used 
counsel for the appellant submitted that the points of similarity relied 
on by the Crown lacked the qualities which those examples and those 
phrases indicated were essential. The court queried this in the course 
of argument because similarity may depend on pieces of evidence 
which have no striking or unusual qualities about them at all, but they 
would be similarities for the purposes of the rule of evidence. In the 
course of his final submissions counsel for the appellant invited our 
attention to the decision of this court in R v Rance(2). He did so in 
order to establish that this court had accepted and acted on the speech 
of Lord Cross as set out in Boardman v Director of Public Prosecu- 
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R v Mansfield tions(1). No doubt through inadvertence he did not go on to invite 


our attention to a passage in which Lord Widgery, C.J., said: 
Court of Appeal 
‘It seems to us that one must be careful not to attach too much 


Lawton, L.J. importance to Lord Salmon’s vivid phrase “uniquely or strikingly 
similar”. The gist of what is being said both by Lord Cross and by 
Lord Salmon is that evidence is admissible as similar fact evidence if, 
but only if, it goes beyond showing a tendency to commit crimes 
of this kind and is positively probative in regard to the crime now 
charged. That, we think is the test which we have to apply on the 
question of the correctness or otherwise of the admission of the 
similar fact evidence in this case.’ 


That is the test we have applied. I suggested to both counsel in 
the course of argument that another way of putting the test is for the 
court to ask itself whether the evidence can be explained away as 
coincidence, and only if it cannot does the question of admitting 
it as a method of proof come to be considered at all. Both counsel 
said they accepted that way of stating the test. Counsel for the ap- 
pellant asked us to add, if we thought that was the right test, the 
phrase: ‘The judge must approach the problem with caution.’ It is 
manifest that the trial judge in this case did approach the problem 
with caution. 

We have decided that there was a sufficient degree of similarity 
between the three fires to justify the learned judge doing as he did, 
admitting evidence of all three fires at the trial. It follows that we 
reject the first of counsel for the appellant’s submissions. 

His second submission raised an interesting point. At the end of the 
Crown’s case counsel for the appellant submitted to the judge that 
there was no case to answer and he did so, as he explained, on two 
grounds: first, that the evidence did not establish the offences charged 
in the indictment and, secondly and alternatively, that even if there 
was evidence to establish the offences charged in the indictment the 
judge should withdraw the case from the jury on the ground that on 
the Crown’s evidence it would be unsafe for any jury to convict. The 
learned judge refused to allow counsel for the appellant to make his 
submission on the second of these two grounds. The reason he gave 
was that this court in R v Young(3) had disapproved of a submission 
of that kind and, secondly, because of a decision of this court in a 
case called R v Barker(4). 

The learned judge’s recollection of R v Young must have been faulty 
because the point dealt with in R v Young had nothing to do with 
the submission which counsel for the appellant was seeking to make. So 
far as R v Barker is concerned, it does not deal with the problem 
whether counsel can make a submission to the judge at the end of the 
Crown’s case that it would be unsafe to convict on the evidence then 
before the court. 

In order to deal with this point it is necessary to go back a few years. 
The rules applied in the criminal courts about submissions of no case 
and the speeches of counsel are partly statutory and partly practice. 

(1) 139 J.P. 52; [1974] 3 All ER 887; [1975] AC 421 
(3) 128 J.P. 352; [1964] 2 All ER 480 
(4) (1975), unreported 
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The Criminal Evidence Act, 1865, as amended by the Criminal Evi- _ 


dence Act, 1898, and the Criminal Procedure (Right of Reply) Act, 
1964, regulated the final speeches of counsel. Those statutes have no 
bearing on the problem whether counsel can make a submission of no 
case. It has long been the practice of the courts to allow counsel to do 
so. Up till the early sixties the practice seems to have been that counsel 
submitted on the basis that there was no evidence on which, if it were 
uncontradicted, a reasonable jury could convict. It is understandable 
why the submissions of counsel up to the early sixties took that form 
because under the Criminal Appeal Act, 1907, if there was evidence 
on which a reasonable jury could convict, the Court of Criminal Appeal 
would not interfere to quash the conviction. 

There grew up in the two or three decades before the early sixties, 
and probably for a short time after the early sixties, a practice of 
inviting the jury to stop the case. This court, in R v Young(3), ruled 
that that practice was bad and should stop. In 1966 the Criminal 
Appeal Act, 1907, was amended and a new provision came into exist- 
ence in which the basis for allowing an appeal in a criminal case was 
changed. The court was no longer to be concerned with the problem 
whether there was evidence on which a reasonable jury could convict 
but with the question whether the verdict was unsafe or unsatisfactory. 
That change now finds its place in s 2 of the Criminal Appeal Act, 
1968. Counsel for the Crown’s recollection is that about the time 
when the change came into existence, namely 1966, the practice began 
at the Bar of inviting the judge at the end of the Crown’s case, to say 
that on the Crown’s evidence it would be unsafe for the jury to convict 
and accordingly the judge ought to withdraw the case from the jury. 
Counsel for the appellant submitted that that is now a well-established 
practice. That accords with the trial experience of the three members 
of this court. 

Unfortunately since this practice started in the criminal courts 
there has, it seems, been a tendency for some judges to take the view 
that if they think that the main witnesses for the prosecution are not 
telling the truth then that by itself justifies them in withdrawing the 
case from the jury. Lord Widgery, C.J., in his judgment in R v Barker(4) 
pointed out that this was wrong and he did so in the following pas- 
sage: 


‘It cannot be too clearly stated that the judge’s obligation to stop 
the case is an obligation which is concerned primarily with those 
cases where the necessary minimum evidence to establish the facts 
of the crime has not been called. It is not the judge’s job to weigh 
the evidence, decide who is telling the truth, and stop the case 
merely because he thinks the witness is lying. To do that is to 
usurp the function of the jury and would have been quite wrong 
in the present case.’ 


Counsel for the appellant tells us, and of course we accept it, that 
he was not going to suggest to the learned judge that some of the wit- 
nesses were lying and therefore their evidence was unreliable. That 
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would have been a matter solely for the jury. Counsel for the appel- 
lant intended to submit to the judge that some of the evidence was 
so conflicting as to be unreliable and therefore if the jury did rely 
on it the verdict would be unsafe. In our judgment he was entitled to 
make that submission to the judge and the judge was not entitled to 
rule that he could not. To that extent there has been an irregularity; 
there was a failure to follow what has now become well-established 
practice. But it does not follow that because there has been an ir- 
regularity this court should quash the verdict. An irregularity does not 
begin to be a factor justifying a court quashing a verdict unless it was 
a material one. Even then the court is entitled to ask the question: 
Has there been a miscarriage of justice? It is manifest from the trans- 
cript that the learned judge did apply his mind to the question whether 
the evidence was sufficiently strong to make it safe to allow the case 
to go on. We have looked carefully at the Crown’s evidence and we 
have come to the conclusion that the judge could not reasonably have 
withdrawn the case from the jury at that stage on the ground that there 
was not sufficient evidence to make a safe conviction. It follows that 
on any view of this matter there has been no miscarriage of justice on 
this ground. We are also of the opinion that the irregularity, which we 
adjudged there was, did not amount to a material irregularity such as 
would bring into operation s 2 of the Criminal Appeal Act 1968. 

In coming to that conclusion we have not overlooked counsel for 
the appellant’s submission that the right to make a submission of no 
case is an important one. It is important from the defence point of 
view, but much turns on the state of the evidence. Counsel was allowed 
to make his submission that there was no evidence; it was only on the 
second day that he was told he could not make his submission on the 
other ground. Even if he had we are sure, on the evidence as it stood, 
that it would have been unsuccessful. 

The next ground of appeal related to the way in which the learned 
judge directed the jury as to how they should approach the evidence. 
Counsel for the Crown had had in mind the observations of the House 
of Lords in Harris v Director of Public Prosecutions(5). That was a 
case in which a police officer was indicted on eight counts of theft. 
He was acquitted of seven and convicted of one — the last in date of 
the series. Questions arose whether the trial judge had directed the 
jury correctly as to how they should approach the evidence. Viscount 
Simon delivered the leading speech. It came to this. He said that as 
there was no evidence except similarity of method against the appel- 
lant on the first seven counts of the indictment the trial judge should 
have directed the jury to consider count eight without any reference 
whatsoever to the evidence on counts 1 to 7. That the trial judge had 
not done. Viscount Simon’s opinion was that his failure to do so was 
a fatal flaw in the conviction. Lord Porter did not deliver a speech 
himself; he contented himself with telling Viscount Simon that he 
agreed with what he had said. That Viscount Simon duly reported to 
the House. Lord Oaksey delivered a dissenting speech. The next speech 
was delivered by Lord Morton of Henryton and it is relevant, in our 
judgment, to look to see what he said. Having said that he agreed with 
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the speech delivered by Viscount Simon, he went on: 


‘I desire only to add that, in my view, evidence as to the thefts 
which occurred on the first seven occasions was not admissible for 
the purpose of the trial of the appellant on the eighth count, be- 
cause the appellant was not proved to have been near the shop or 
even in the market, at the time when these thefts occurred.’ 


Lord Tucker also agreed with the speech of Viscount Simon, but he 
went on to say: 


‘I agree with my noble and learned friend, Lord Morton of 
Henryton, that the evidence with regard to the first seven occas- 
ions was irrelevant to the charge on the eighth count, but was left 
to the jury as relevant.’ 


It follows therefore that both Lord Morton and Lord Tucker attach- 
ed importance to the fact that with regard to the first seven counts 
there was no evidence to show that the appellant had (and I quote 
from Lord Morton) ‘been near the shop or even in the market’. Lord 
Oaksey’s speech was to the effect that the evidence with regard to the 
first seven counts in the indictment was relevant anyway to the eighth 
count. We are therefore in this position: two of their Lordships were 
of the opinion that it was the absence of evidence showing any kind of 
connection between the place of the theft and the appellant which 
made the evidence irrelevant. 

Counsel for the Crown, no doubt acting on the side of caution, 
decided not to distinguish the present case from Harris v Director of 
Public Prosecutions(5) but to accept that the present case was on all 
fours with that case. We have grave doubts as to whether it was because, 
in this case, there was overwhelming evidence that in relation to the 
first two fires the appellant was not only in the vicinity but he had 
ample opportunity of starting those fires and in relation to each of 
them he behaved afterwards in a manner which aroused suspicion. 
Those elements were absent from the evidence against the appellant in 
Harris v Director of Public Prosecutions(5). Be that as it may, having 
taken the cautious line which I have described, counsel for the Crown 
submitted to the judge that it would be prudent for him to direct the 
jury to look at the count charging the last of the fires, count 10, before 
they went on to consider whether the evidence was sufficient to show 
that the first two fires had been started by the man who started the 
last fire. 

There was a good deal of discussion about this at the beginning of 
the case. It is manifest that the learned judge was troubled by the suggest- 
ed approach of counsel for the Crown because he thought there might be 
a danger inherent in taking that course, the danger being that it would 
be impossible for the jury, so he thought, to keep out of their consid- 
eration the whole of the evidence and to concentrate solely on the 
evidence relating to count 10. 

He suggested to learned counsel at the outset of the case that what 
he was minded to do was to ask the jury the following questions. 
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R v Mansfield First: are you sure that all three fires had been started deliberately? 

He did say that when he came to sum up and no criticism of it has 
Court of Appeal been made. There was overwhelming evidence that each of the fires 
had been started deliberately. The learned judge went on to invite 
the jury to ask themselves the question whether all three fires were 
started by the same man? If they were, then the jury could go on to 
consider whether the appellant had been proved to have started the 
third fire. If he had, then they would have little difficulty in deciding 
that he had started the other two. The learned judge, in the course of 
discussion with counsel, pointed out that if the jury came to the 
conclusion that the fires had not all been started by the same man 
there could be no question but that the verdict as to the first two 
fires would have to be Not Guilty and it would be doubtful whether 
they could come to a conclusion that the appellant had started the 
third fire. That was accepted by counsel. When the learned judge came 
to sum up, he followed the course which he had indicated to counsel 
he was going to take. That course has itself been criticised by counsel 
for the appellant on the ground that when he invited the jury to ask 
themselves the question whether they were sure that all three fires 
had been started by the same man he, by necessary implication, in- 
vited them to disregard any evidence other than evidence of similarity. 
We looked carefully at the transcript and, in our judgment, that sub- 
mission is ill-founded. It is clear that he was doing nothing of the 


Lawton, L.J. 


kind. He invited the jury when considering their answer to the question 
whether the same man had started all the fires, to look at all the evi- 
dence. 

A more substantial point, however, arises with regard to the way 
the learned judge directed the jury about count 10. This can best be 
dealt with by reference to the transcript itself. I quote: ‘In consider- 
ing count 10 you must have regard to the evidence relating to count 


’ 


10 only . . .’ He went on to make some further observation about 
the evidence and continued: 


‘The vital question, assuming that you are satisfied it was a 
deliberate fire, is: Has it been proved that it was the appellant 
who started that fire on the third floor at the Piccadilly Hotel about 
three o’clock or shortly after three o’clock on the morning of 
Sunday, 29th December, 1974? In dealing with that question and 
assuming that you are satisfied, as I say, that they were all done 
by one man, you can have regard to the schedule, exhibit 27, the 
schedule of employees, because if you are satisfied that they were 
all committed by one man you are then entitled to go on and ask 
yourselves the question: Were they all committed by one man who 
was an employee of the Piccadilly Hotel? Counsel for the Crown 
has said at the very outset of this case that that schedule proceeded 
on the assumption that it was a staff member who committed the 
fire.’ 


Having made those observations the learned judge went on to warn 
the jury against the danger, when considering count 10, of taking 
account of the unsatisfactory and suspicious behaviour of the appel- 
lant on the occasions of the first and second fires. 
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Counsel for the appellant’s submission came to this. He said that if 
the approach of counsel for the Crown based on Harris v Director of 
Public Prosecutions(5) was right, the learned judge should have con- 
fined his directions to the evidence relating to count 10; he was wrong 
to invite the jury to consider the schedule, exhibit 27, in order to 
decide whether the appellant was the man who had started the fire on 
the third occasion. What the learned judge was doing by referring to 
the schedule, exhibit 27, was to invite the jury to bring into account, 
in relation to count 10, all the rest of the evidence in the case. Counsel 
for the appellant said, with some force, that that was the very thing 
which the majority in the House of Lords in Harris v Director of 
Public Prosecutions had said should not be done. 

It is pertinent for this court to remind itself that the modern prac- 
tice of producing schedules for the consideration of the jury has no 
magic quality about it. A schedule, by itself, proves nothing; it is 
merely a convenient way of summarising, on one or more sheets of 
paper, the effect of the evidence given by a number of witnesses. 
That is what exhibit 27 did. It was a convenient summary of the 
evidence given by a large number of witness and it was a summary 
given on certain assumptions. Those assumptions could only be tested 
in the light of all the evidence. The totality of the evidence, said 
counsel for the appellant, may have established that the assumptions 
were ill-founded. The effect of referring to exhibit 27 was, as I have 
already indicated, to bring in all the evidence. Counsel for the appel- 
lant said that was something the judge should not have done. 

Counsel for the Crown’s reply to that was this. Before the jury 
came to consider count 10 in the circumstances of this case, on the 
direction of the judge they would have made up their minds that all 
three fires had been started by the same man. The circumstances were 
such that that man must have been a staff member. All the judge was 
asking the jury to do, he submitted, was this. Once they were sure 
that the fire in count 10 had been started deliberately, once they were 
sure that it had been started by a staff member, they had to go on to 
ask themselves: which staff member? The evidence in the case showed 
that there were only two possible suspects: a man who was a witness 
for the Crown and the appellant. The jury were entitled to make up 
their minds whether there was any possibility that the Crown’s wit- 
ness might have started the fire. There was no suggestion that he had. 
Therefore, submitted counsel, the evidence relating to the other fires 
in the circumstances of this case was relevant to establish the identity 
of the man who had started the third fire. This is why the difference 
between Harris v Director of Public Prosecutions(5) and this case is so 
important. There was ample evidence in this case, as I have already 
recounted, to connect the appellant with the seat of the other fires. 

Because of the differences between Harris v Director of Public 
Prosecutions(5) and. this case on the evidence we adjudge that the judge 
was entitled to do what he did, namely invite the attention of the jury 
to the other evidence in the case in order to establish the identity of 
the man who had started the last of the fires. 

The last point raised by counsel for the appellant is an unusual one. 





(5) 116 J.P. 248; [1952] 1 AILER 1044; [1952] AC 694 


R v Mansfield 
Court of Appeal 


Lawton, L.J. 
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R v Mansfield It came about in this way. The jury retired at 11.02 a m. They returned 

into court at 2.26 p.m. They had sent a note in asking for further 
Court of Appeal help. The learned judge gave them further directions. They went back 
to their room at 2.32 p m and came back into court at 4.50 p m. By 
that time they had been out 5% hours. The learned judge seems to have 
been anxious that there should be, if possible, a unanimous verdict. 
It is easy to see why. This was a retrial and a majority verdict, whether 
it be for acquittal or conviction, would not have been satisfactory. 
He decided to make an effort to bring home to the jury the importance 
of getting a unanimous verdict. He did so in these words: 


Lawton, L.J. 


‘Of course, you must remain completely loyal to your oaths 
which you took now a long time ago; I would not suggest or imply 
otherwise, but it is because of the utter desirability of reaching 
unanimous verdicts that I ask you to retire again. See if you can 
achieve unanimity. If after a pause you have not done so I will 
invite you to come back into court and I will have some other words 


to say to you, but I do not want to say them, at least at the mo- 
ment.’ 


There was nothing wrong with that exhortation to the jury. They 
left court at 4.53 p m to come back again at 5.35 p m. They were 
asked if they had agreed on their verdict. The foreman of the jury said 
No. Thereupon the judge decided to make one more effort to persuade 
them to reach a unanimous verdict and, if he was unsuccessful, he 
seems to have thought that the time had come to give a direction about 
majority verdicts. His final attempt to get them to reach a unanimous 
verdict took this form: 


airysduepy ‘YWOMsWy ‘snig Aqseon +. Aq puejguq ul pajurg 


‘As I said before, it is very, very important for each one of you 
to remain loyal to the oath which you have taken, but that is not to 
say that within the confines of the jury room you should not or 
could not give and take in the course of your deliberations. It makes 
for great public inconvenience and expense if one of you will not or 
cannot listen to the arguments of the others. I can say no more; I 
want to say no more.’ 


It is clear to this court that what the learned judge was doing was 
reading out, presumably from Archbold’s Criminal Pleading and Prac- 
tice (30th edn., para. 611), a direction to the jury which had been 
approved by the Court of Criminal Appeal in R v Walhein(6). R v 
Walhein was decided before majority verdicts became possible. This 
court has since said that the R v Walhein direction to juries must be 
modified in the light of the present procedure relating to majority 
verdicts. That, however, is not the basis of the complaint made by 
counsel on behalf of the appellant. His complaint is that the learned 
judge exhorted the jury to have in mind the public inconvenience 
and expense there would be if there was a disagreement. He submitted 
that in the circumstances of this case there was a high degree of prob- 
ability that there would be no public inconvenience or expense be- 
cause the practice of the Crown in recent times has been not to submit 





(6) (1952), 36 Cr. App. R. 167 
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. 
a case to a jury if two other juries have already disagreed. 

In the recollection of counsel for the Crown and of one member 
of this court, in modern times there has only been one case in which 
the Crown has asked a jury to try a case after two disagreements. 
Counsel for the Crown was prepared to accept that had the jury dis- 
agreed on this occasion there would not have been a third trial. In 


those circumstances, submitted counsel for the appellant, this jury 


were misled. They were given to understand that it was important 
for them to reach a unanimous verdict on a consideration which did 
not exist, and they may, said counsel for the appellant, have felt them- 
selves under some pressure to bring in a verdict which they would 
not have done had they known what was likely or almost certain to 
be the position. Counsel for the Crown pointed out that this exhort- 
ation was directed solely to try to persuade the jury to reach a unani- 
mous verdict and it had no bearing on the direction which he later 
gave to the jury about a majority verdict. 

We have given anxious consideration to this point. It would have 
been better if the trial judge had omitted any reference to public 
inconvenience and expense; on the other hand he did not in any way 
try to pressurise the jury. He merely pointed out factors which might 


exist if they did not reach a unanimous verdict. We can see, in our 


judgment, no irregularity, certainly no material irregularity, which 
would justify this court intervening. 


Appeal dismissed. 
Solicitors: Sotheby & Co; Solicitor, Metropolitan Police. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Eveleigh, J. 


JUSTICE OF THE PEACE AND 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, J., and Boreham, J.) 


19th July, 1977 
R. v HIGHGATE JUSTICES. Ex parte LEWIS 


Legal Aid Magistrates’ court Need to base decision on facts of 
particular case Information to be given by prosecution to defence 


Legal Aid Act, 1974, s. 29(1). 


By s. 29(1) of the Legal Aid Act, 1974: “... the power to make a legal aid 
order shall be exercisable by a court having that power under s. 28 above 
[which includes a magistrates’ court] where it appears to the court desirable 
to do so in the interests of justice, and a court having that power shall make 
such an order (a) where a person is committed for trial on a charge of 
murder...” 

Held: a magistrates’ court exercising the power conferred on it by s. 29(1) 
must base their decision on a consideration of the facts of the particular 
case; no charge of any offence can be regarded as so serious that it leads to the 
grant of a legal aid order as of course, the only exception being a charge of 
murder which is specifically dealt with in s. 29(1)(a); accordingly, where the 
applicant was charged with the offence of assault occasioning actual bodily 
harm he did not thereby become entitled to an order for legal aid on the 
ground of the gravity of the offence. 

Per Curiam: The prosecution in a magistrates’ court should, in the in- 
terests of justice, give the defence sufficient information to enable the defence 
adequately to inform the magistrates regarding the case when making an 
application for a legal aid order. 


Motion by Paul William Douglas Lewis for an order of mandamus 
directed to the Highgate justices requiring them to grant an application 
by him for legal aid. 


Lord Gifford for the applicant. 
M. Kennedy as amicus curiae. 


EVELEIGH, J.: The applicant was arrested in connection with a 
street demonstration, and he was charged with using threatening be 
haviour likely to occasion a breach of the peace, contrary to s. 5(a) of 
the Public Order Act, 1936, assaulting a police constable in the execu- 
tion of his duty, contrary to s. 51 of the Police Act, 1964, and assault 
ing the same constable occasioning him actual bodily harm, contrary 
to s. 47 of the Offences Against the Person Act, 1861. 

The applicant himself applied for legal aid on the appropriate 
Form No 1. Shortly afterwards he learned that his application had 
not been considered but his case would come up on remand. He 
attended the remand hearing with counsel who made an application for 
legal aid, but, it was alleged, the court refused to hear it. The applicant 
then applied to this court for mandamus requiring the justices to enter- 
tain the oral application. The justices did in fact consider the written 
application and refused it. In the affidavit of the chairman of the Bench 
in the proceedings in this court the chairman deposed that no oral 
application for legal aid had been made, and that, if one had been made, 
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it would have been heard and considered by the Bench. In those cit 
cumstances the applicant attended with his counsel to make an oral 
application. That was heard by the magistrate and refused. On 9th 
June he applied to this court for leave to amend his application so 
that he could apply for mandamus requiring the justices to grant legal 
aid. It is that application with which I have to deal. 

Counsel for the applicant contended that the justices could not 
in the circumstances of this case have applied the criteria which have 
come to be known as the Widgery criteria to the matters to be con 
sidered in granting or refusing legal aid. He referred to the first of the 
criteria, namely, that the charge is a grave one in the sense that the 
accused is in real jeopardy of losing his liberty or livelihood or suffer- 
ing serious damage to his reputation. The applicant was a student, 
and his counsel contended that that criterion was fulfilled. He also 
referred to the fourth criterion, which is that the nature of the defence 
involves the tracing and interviewing of witnesses or expert cross- 
examination of a witness called for the prosecution. He contended 
that that was so in this case. It was argued that the offence created by 
s. 47 of the Offences Against the Person Act, 1861, was always a 
serious offence, and when committed in connection with an assault 
upon a police officer would inevitably lead to a custodial sentence. 

In those circumstances, said counsel for the applicant, the justices 
must have been wrong in refusing legal aid. He referred the court to 
s. 29(6) of the Legal Aid Act, 1974, which provides: 


‘“‘Where a doubt arises whether a legal aid order shouid be made 
for the giving of aid to any person, the doubt shall be resolved in 
that person’s favour.” 


It is to be noted that in this case the affidavits give no particulars of 
the offence, no particulars of matters that, in my view, must have been 
available for the justices to consider. Counsel for the appiicant says 
that that is not necessary. He says that the offence itself is of such a 
serious nature that there must have been a grant of legal aid if the 
matter had been properly considered, particularly with s. 29(6) in mind. 
He says this must be so because in many cases the application is made 
in the first instance by a layman who would not, in the nature of things, 
be in a position to specify details or particulars of the matters alleged 
against him. In the present case, however, the applicant did consult 
a solicitor before applying for legal aid. Furthermore, h« is repre- 
sented at the court by counsel. In my view, it is right that the prosecu- 
tion in such cases as this should give all the information they reasonably 


can to the defence in order that the defence shall be able to prepare 
their case, and in order that the justices may be properly informed of 
the matters to be considered in the grant of legal aid. 


The difficulty in this case is that nowhere does it appear in the affi- 
davits before this court that that course was not followed, and in par- 
ticular that the justices acted without knowing the details of the charge. 
Consequently, this application in effect is saying that whenever there is 
a charge under s. 47 of the Offences Against the Person Act, 1861, 
there must be of necessity be a grant of legal aid because that offence 
is of itself so serious. 


R v Highgate 
Justices 


Queen’s Bench 
Division 


Eveleigh, J. 
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R v Highgate When one turns to the Legal Aid Act, 1974, one reads under s.29 
Justices the circumstances in which legal aid may be ordered to be given. 
Section 29(1) provides: 
Queen's Bench “Subject to the following provisions of this section, the power to 
Division make a legal aid order shall be exercisable by a court having that 
Eveleigh, J. power under s. 28 above where it appears to the court desirable to 
: do so in the interests of justice, and a court having that power shall 
make such an order — (a) where a person is committed for trial on a 
charge of murder. . .”’ 


A magistrates’ court has power to order legal aid to be given under 
s. 28. The justices have to form their own view on whether an order 
is desirable in the interests of justice. 

It is clear that the legislature considered whether or not a specific 
offence should, as of right, carry a right to legal aid, and it has speci- 
fied murder and no other offence as coming in that category. Section 
47 of the Act of 1861 is a very elastic section. One has only to see 
the antecedents of a large number of offenders who appear before the 
court to know that frequently offences under that section are dealt 
with by the imposition of a fine, sometimes not a very great fine. Each 
case must essentially depend upon its own facts, and in the grant of 
legal aid there must be knowledge of the facts before a decision can be 
arrived at. The Bench in this particular case, we are informed, was 
an experienced Bench. The Widgery criteria were well known to them. 
Indeed they were posted on the wall of the justices’ room. In those 
circumstances I find it impossible to say that the justices approached 
this question on a wrong principle or in any way that was improper, 
and I would, therefore, refuse this application. 


Boreham, J. BOREHAM, J.: I agree. 


Lord 


LORD WIDGERY, C.J.: I agree with the result proposed and with 
Widgery, C.J. 


everything which has been said by Eveleigh, J. The court would entirely 
lose control over the grant of legal aid if individual offences acquired, 
as it were, a label saying that they were or were not suitable for the 
grant of such assistance. As has been said, every case turns on its own 
circumstances, and s. 47 is a very elastic section. The justices cannot 
be condemned for failing to grant legal aid if all they know, all they 
have been shown to know, is the particular section of the Act under 
which the offence is charged. 

This has, however, brought to light a further aspect of the matter 
which is agitating authority at the present time, and that is the in- 
sufficiency of the information given by the prosecution in magistrates’ 
court to the defendant. A new reason has come to light as a result of 
this case for requiring sufficient information to be provided, namely, 
the information is highly desirable in the interests of justice when 
the magistrates come to face the question whether or not legal aid 
should be granted. It is much to be hoped that there will be co-opera- 
tion between all concerned on this point at the present time until a 
more permanent and authoritative solution to the problem can be ob- 
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tained. I content myself with saying that I agree and having nothing R v Highgate 
further to add. Justices 
Application refused. Lord 

Widgery, C.J. 
Solicitors: Saunders & Ware; Treasury Solicitor. 


Reported by Percy Metcalfe, Esq., Barrister. 


COURT OF APPEAL (CIVIL DIVISION) Rv Newcastle- 
(Lord Denning, M.R., Goff, L.J., and Shaw. LJ.) upon-Tyne 


27th June, 1977 Court of Appeal 


R. v NEWCASTLE-ON-TYNE GAMING LICENSING 
COMMITTEE. Ex parte WHITE HART ENTERPRISES LTD. 


Gaming — Licensing of premises — Notice of application for licence - 
Display of notice outside entrance to premises Gaming Act, 
1968, sched. 2, para. 6(3). 


By para 6(3) of sched 2 to the Gaming Act, 1968, an applicant for a 
licence for premises under the Act must cause a notice specifying certain 
matters “to be displayed outside the entrance to” the premises which are 
sought to be licensed. 

The appellants placed the required notice on the inside of the plate glass 
window of the premises immediately beside the entrance from the public 
footway in such a position that anyone on the footway could read it from the 
outside. Objectors to the grant of the licence contended that this did not 
comply with para. 6(3) which, they said, required that the notice should 
have been placed on the outside of the window. 

Held: “displayed” in para 6(3) was not to be read as if it meant the same 
as “affixed”; it was sufficient if the notice was made visible to persons on 
the outside so that they could read it perfectly. 

Per Lord Denning, M.R.: The requirements as to the notice in question 
under the Acts should not be construed strictly against the applicant for a 
licence. 


Appeal by White Hart Enterprises Ltd against a decision of a Divis- 
ional Court of the Queen’s Bench Division refusing an application by 
the company for an order of mandamus directing the Newcastle-on- 
Tyne Gaming Licensing Committee to hear and determine according 
to law an application by the company for a licence for premises under 
Part II of the Gaming Act, 1968. 


R J Harvey QC and D R Wood for the applicants. 
Humphrey Potts QC and Gerard Harkins for the respondents. 


Lord 

LORD DENNING, M.R.: There is a company in Newcastle-upon- Denning, M.R. 
Tyne called White Hart Enterprises Ltd. They wish to set up a casino 
in a place called The Plaza Level, Centre House, New Bridge Street, 
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Newcastle-upon-Tyne. If they get the proper licence, they wish to 
convert these premises into a casino. For this purpose, they first had to 
get the consent of the Gaming Board. They applied for a licence, and 
they got that on 21st February, 1977. They then had to give notice to 
the gaming licensing committee, and they did that on 24th February, 
saying that they intended to use the premises for the purposes of a 
club called the Selber Casino Club where they were going to provide 
gaming and ancillary facilities. 

But, in addition, under sched. 2 to the Gaming Act, 1968, they had 
to give appropriate notices so that people could come in and object to 
the grant of a licence if they so wished. According to para 6 of sched. 2 
to the 1968 Act, it is necessary for a notice to be given by an advertise- 
ment in a newspaper, and | will read the notice which was put in a 
newspaper. It said: 


‘Notice is hereby given that an application under the Gaming Act, 
1968, has been made by White Hart Enterprises Limited for the 
purposes of the club named Selber Casino Club in respect of prem- 
ises situated at the Plaza Level, Centre House, New Bridge Street, 
Newcastle-upon-Tyne, for a licence under this Act other than a 
bingo club licence. Any person who desires to object to the grant 
of the said licence should send to the clerk to the Gaming Licensing 
Committee for the petty sessional division of Newcastle-upon-Tyne 
before the 15th April, 1977, two copies of a brief statement in 
writing of the grounds of his objection.’ 


That notice was properly put into the newspaper for the area, but the 
important provision which we have to decide is as regards a further 
notice which the 1968 Act requires, under para 6(3) of sched. 2: 


‘The applicant shall cause a like notice to be displayed outside 
the entrance to the relevant premises on or before Ist April...’ 


In order to comply with that provision the applicants in this case had 
a proper notice displayed. It was perfectly legible. It contained those 
words, on a big sheet of paper. They stuck it up on the inside of the 
plate glass window immediately beside the entrance from the public 
footway so that everyone could read it from the outside. 

The application in due course came before the committee. We are 
told that there were rival people seeking to set up casinos in Newcastle- 
upon-Tyne. Some of the opposition said that White Hart Enterprises 
Ltd had not fulfilled all the terms of the 1968 Act. They said that this 
last mentioned notice was bad because it ought to have been affixed 
outside the window, that the piece of paper ought to have been stuck on 
the outside of the plate glass window and not on the inside of the plate 
glass window. The licensing committee upheld that objection. That 
meant that White Hart Enterprises could not get a licence this year; 
they would have to wait another year, and their rivals might get ahead 
of them. 

In those circumstances White Hart Enterprises moved in the Divis- 
ional Court for an order of mandamus requiring the licensing com- 
mittee to say they were wrong and that this notice had been displayed 
quite properly. The Divisional Court thought they had not caused it 
to be ‘displayed outside’. Slynn, J., said in the course of his judgment’ 
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“That, in my judgment, clearly involves a requirement that the _ 


notice shall be put up outside.’ 


In other words, he read the word ‘displayed’ as if it were ‘affixed’. 
If para 6(3) had said: ‘It has to be affixed outside’ that I can under- 
stand. It would mean that it had to be posted outside. But those are 
not the words of para 6(3). The sub-paragraph says it has to be ‘dis- 
played outside’ the entrance. It seems to me that it is sufficient if it 
is made visible, made manifest, so that peopler from the outside can 
read it perfectly well. It is sufficient if those standing outside can read 
it perfectly well from the outside so as to obtain notice of what is 
going on. That is enough to satisfy para 6(3). 

I would like to add this. | do not think that the requirements as to 
these notices and displays should be construed strictly against the 
applicant. It is not right that he should be defeated by a slight error or 
mischance if it has not misled or deceived anybody. So long as the 
requirements are fulfilled in substance, that is good enough. | would 
discourage any formalistic objection in this matter of ‘display’. Every- 
body who was interested, and ought to have received notice of this 
application, would receive it just as well perhaps better by its 
being stuck on the inside of a plate glass window facing outwards 
rather than its being stuck on the outside where it might have been 
washed off by rain or torn off by people passing by. It seems to me 
that the common sense of this matter is that this notice was caused 
to be displayed sufficiently within the wording of para 6(3) of sched. 2 
to the 1968 Act. I would therefore allow this appeal and order man- 
famus to go so that the application can be properly heard and deter- 

on its merits by the licensing committee. | would allow the 


cordingly. 


GOFF L.J.: I would agree with the conclusion of Lord Denning and 


the reasons for it. | would just like to add a few words on one aspect 

he matter. Lord Denning, in formulating the respondent’s argu- 

said that it was submitted that the notice should be actually 
ed to the outside of the premises. I think the submission went 
further and was to the effect that it had to be so affixed even if it 
could be detached from the premises so long as it was outside. One 
thing it was submitted that it could not be was that it should be af- 
fixed inside. It makes no difference to the conclusion, but I add that 
so that there should be no misunderstanding hereafter. I entirely agree 


with Lord Denning that what para 6(3) of sched. 2 requires is that 


the notice should be made visible outside. If it is affixed to the window 
so that one can read it, that seems to me a plain compliance with the 
requirements of the sub-paragraph. Any other construction might well 
lead to conclusions which are absurd. 


SHAW, L.J.: | agree also, and I add a word or two of my own only 
because we are differing from the Divisional Court. The fallacy, so it 
seems to me, in the reasoning on which the judgment of Slynn, J., 
was founded lies in the passage where he says that para 6(3) of sched. 2 
to the 1968 Act ‘requires the act of display to be done outside’. That 
is not what para 6(3) says. The language used is ‘shall cause a like 
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Shaw, L.J. 
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notice to be displayed outside the relevant premises’. Thus what is 
required is an act done somewhere (not necessarily outside the prem- 
ises) which will bring about a display of the contents of the notice 
outside the premises. Of course it must be an effective display, but this 
is achieved so long as those contents are duly visible to persons outside. 
It is immaterial and irrelevant whether or not the piece of paper con- 
taining the notice is itself physically within the fabric of the premises. 
I would allow this appeal. 


Order for mandamus. 


Solicitors: Richards, Butler & Co, for Mincoff, Science & Gold, 
Newcastle; Sharpe, Pritchard & Co, for Watson Burton Newcastle. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, J., and Wien, J.) 


4th April, 1977 
MEAH v ROBERTS 


Food and Drugs — Sale — “Food” — Agveement to supply lemonade - 
Caustic soda solution supplied — Food and Drugs Act, 1955, s.8(1). 


S. visited a restaurant, a joint owner of which was M., and with a meal 
ordered drinks of lemonade for his two children. In error a solution contain- 
ing twenty per cent caustic soda was served. On the prosecution of M for 
selling to the prejudice of S. food which was not fit for human consumption 
contrary to s.8(1) of the Food and Drugs Act, 1955, 

Held: M by the waiter agreed to supply lemonade to the children, and a 
purported sale of lemonade was sufficient to constitute a sale of food al- 
though, unknown to the waiter and the customer, something quite different 
was supplied; the fact that something different was provided did not alter 
the fact that M. had sold lemonade, food, intended for, but unfit for human 
consumption within s.8(1) of the Act of 1955. 


Case Stated by Canterbury and St. Augustine, Kent, justices. 


N. Beddard for the appellant, Meah. 
G. Rooke for the respondent, Brian Edward Roberts, city health 
officer. 


WIEN, J.: On 16th July, 1975, Mr Heinz Studer visited the Kashmir 
Restaurant in Palace Street, Canterbury, together with his wife and two 
small children. He ordered a meal and four drinks, namely, a beer for 
himself, Coca-Cola for his wife and lemonade for each of the two 
children. They were served by a waiter who obtained the ‘lemonade’ 
from a bottle which was standing together with other lemonade bottles 
on the floor at the back of the bar, that being the place where lemon- 
ade bottles were usually kept. Unhappily for Mr Studer’s children, the 
lemonade bottle contained not lemonade but a solution with 20 per 
cent caustic soda. Not surprisingly, one child became very ill indeed. 
As a result of those events informations were preferred against three 
individuals, namely the appellant Meah, Uddin and Ali. They brought in 
by way of third party procedure under the Food and Drugs Act, 1955, 
the appellant Lansley. 

At the outset it might be useful to describe who these various per- 
sons were. The appellant Meah, Uddin and Ali were the joint owners of 
the Kashmir Restaurant, which had a licence to sell alcoholic liquor. 
Meah was the person to whom the entire management had been dele- 
gated. Mr Hammid, who was not one of the persons against whom pro- 
ceedings were brought, is mentioned in the Case Stated. His knowledge 
of English was very limited. He had the day-to-day management of the 
restaurant, but he had something less than full discretion to manage 
as he thought fit. There was a waiter called Haque, who served the 
lemonade. That having been said, he virtually disappears from the 
case. Lansley was employed by Carlsberg Ltd as a fitter. His duties 
included the maintenance of equipment for the supply of draught lager 


Meah v Roberts 


Queen’s Bench 
Division 
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at the restaurant. He cleaned the pipes which fed the lager to the pump. 
It was he who left cleaning fluid containing the caustic soda solution 
in an empty lemonade bottle on the day prior to its use. 

The informations against Meah, Uddin and Ali were, first, that they, 
on 16th July, 1975, at the Kashmir Restaurant, sold food in two 
glasses purporting to contain lemonade intended for but unfit for 
human consumption in that the glasses contained a solution of caustic 
soda, contrary to s 8 of the Food and Drugs Act, 1955. The next 
information in point of time was against Lansley, which alleged that the 
contravention of the. 1955 Act was due to his act or default. The 
third information was against Meah, Uddin and Ali to the effect that 
they sold to the prejudice of the purchaser, Heinz Studer, two glasses 
of lemonade which were not of the nature of the food demanded by 
the purchaser, contrary to s 2 of the 1955 Act. Lastly there was an 
information against Lansley that the contravention of the 1955 Act was 
due to the act or default of Lansley and also that Meah, Uddin and Ali 
had not used all due diligence to secure that the provisions in question 
were complied with, pursuant to s 113 of the 1955 Act. All these in- 
formations were heard on 20th February, 1976. Each offence alleged 
was found proved and each of the individuals was fined £50. 

The relevant facts, apart from those already stated, are as follows. 
The lemonade bottle concerned had been filled with cleaning fluid by 
Lansley when he went to the premises on the day before the supply, 
to use a neutral term, of the liquid to Mr Studer. He had deleted the 
word ‘lemonade’ on the bottle with a ball point pen and had written in 
the word ‘cleaner’ in letters which were approximately eight milli- 
metres at their highest because they were not all level. That means 
that the letters ‘cleaner’ were no more than one-third of an inch high. 
Lansley was employed by Carlsberg Ltd on regular maintenance work. 
However, it seems that the pipes which required to be cleaned at the 
restaurant had not been regularly cleaned. Initially some cleaning 
material had been supplied to the restaurant, but that had disappeared 
over the months, or perhaps over the years. When Lansley made a 
routine visit to the premises on 15th July he saw no cleaning equip- 
ment in the premises and he found that the equipment of the restaurant 
had not been cleaned regularly by the staff. 

Lansley cleaned the pipes following his standard procedure. He 
called over a member of the staff of the restaurant and demonstrated 
to him how to clean the pipes. That waiter was probably someone 
called Shahab Uddin, who is not one of the appellants but may be 
related to him. It is not known whether that waiter understood what 
was being said to him. Lansley left under the counter of the bar a 
quantity of the cleaning fluid, which he placed in an empty lemonade 
bottle that had been found. That fluid was found by the justices to be 
a clear fluid resembling lemonade. Lansley did not even ask the waiter 
whether he understood what he was being told. He never asked who the 
manager of the restaurant was, and he gave no sort of instructions 
that any information should be passed on to anybody about the con- 
tents of the lemonade bottle. On the day preceding the consumption 
of this caustic fluid solution, lemonade bottles had been kept on the 
floor at the rear of the bar. Someone, it is not known who, prior to 
Mr Studer’s visit moved the lemonade bottle which now contained the 
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caustic soda solution a distance of some five feet so that it was mingled Meah v Roberts 


with other lemonade bottles. It was found by the justices that Meah 
was not instructed by Lansley or anyone else from Carlsberg Ltd on 
the procedure for cleaning the lager installation, and Meah took no 
steps to acquaint himself with the procedure in order to give the 
necessary instructions to his staff. In those circumstances the appeals 
are now brought by Meah but not the other two, Uddin and Ali, 
although the court is told that they support Meah in this appeal, and an 
appeal is also brought by Lansley, against their respective convictions. 

It is necessary to refer to the sections under which the appellants 
were convicted. Section 2 of the 1955 Act, so far as is relevant, reads 
as follows: 


‘(1) If a person sells to the prejudice of the purchaser any food 
or drug which is not of the nature, or not of the substance, or not 
of the quality, of the food or drug demanded by the purchaser, he 
shall, subject to the provisions of the next following section, be 
guilty of an offence... 

‘(3) In this section, except so far as it relates to drugs, the refer- 
ence to sale shall be construed as a reference to sale for human 
consumption.’ 


Section 8(1) appears under the general heading ‘Food unfit for 
human consumption’. Again so far as is relevant it reads as follows: 


‘Subject to the provisions of this section, any person who — (a) 
sells ... any food intended for, but unfit for, human consumption 
shall be guilty of an offence.’ 


The third party procedure is set out in s 113 of the 1955 Act and 
follows similar sections in previous legislation. Subsection (1) reads as 
follows: 


‘A person against whom proceedings are brought under this Act 
shall, upon information duly laid by him and on giving to the prose- 
cution not less than three clear days’ notice of his intention, be 
entitled to have any person to whose act or default he alleges that 
the contravention of the provisions in question was due brought 
before the court in the proceedings; and if, after the contravention 
has been proved, the original defendant proves that the contra- 
vention was due to the act or default of that other person, that 
other person may be convicted of the offence, and, if the original 
defendant further proves that he has used all due diligence to secure 
that the provisions in question were complied with, he shali be 
acquitted of the offence.’ 


The justices found that the caustic soda solution supplied to Mr 
Studer on his request for lemonade was itself not ‘food’ within the 
meaning of s 135 of the 1955 Act where in the definition of ‘‘food” 
appear the words ‘includes drink’. They nevertheless went on to find 
that there had been a sale of food, namely lemonade, for the purposes 
of ss 2 and 8 of the Act, and they also found that Lansley’s act or 
default was the cause of the breach of ss 2 and 8 because he left the 
bottle in a busy restaurant, he inadequately labelled the bottle with the 
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word ‘cleaner’, and he knew that previous instructions about the 
cleaning of the pipes had been ignored. The justices came to the con- 
clusion that his conduct showed a high degree of negligence, and that 
his acts or omissions were the immediate and proximate cause of the 
sale of the polluted lemonade. So far as Meah is concerned, the justices 
found that he had been negligent because he should have foreseen that 
something like this could have happened in an Indian restaurant where 
there was lack of communication and where no proper system had been 
maintained, as evidenced by the fact that the original cleaning liquid 
had disappeared and no instructions had been issued as to what was to 
happen when the representative from Carlsberg Ltd came. The justices 
found that Meah, Uddin and Ali had not used all due diligence to secure 
that the provisions in question had been complied with. 

The argument on behalf of Meah and Lansley is, first, that there 
was no ‘food’ supplied, secondly, there was no sale. What is said by 
counsel for Lansley is that if one looks at the earlier legislation one 
sees in the Sale of Food and Drugs Act, 1875, not the word ‘food’ 
but the words ‘an article of food’. He submits that (i) the justices by 
their findings substituted the word ‘articles’ for ‘food’ in ss 2 and 8 
of the 1955 Act and (ii) that one cannot have a sale if all that there is 
is an agreement to sell. His further submission is that the circumstances 
of this case are sufficient to found a prosecution under s 4 of the 
Trade Descriptions Act, 1968, and the findings are more appropriate 
to an offence under that section than to any offence under ss 2 and 
8 of the 1955 Act. 

There is a case decided long ago which is in point, namely Knight v 
Bowers(1). That case concerned s 6 of the 1875 Act, which has become 
s 2 of the 1955 Act. It involved the sale of a drug. The purchaser 
wished to buy saffron but instead he was sold savin. Saffron at that 
time was a drug used in the treatment of measles and it is also a food 
colouring agent. Savin on the other hand was a drug improperly used 
for procuring an abortion. In the course of his judgment Mathew, J., 
said: 

‘Here saffron was demanded and the respondent supplied savin, 

a wholly different article. | think that the legislature intended to 

protect purchasers from impositions of this kind.’ 


For my part I would adopt the remarks of Mathew, J. That case has 
stood uncriticised for a very long time. In the present case in my 
opinion Meah sold food on the basis that Mr Studer asked for lemon- 
ade for his children. It was lemonade that was agreed to be supplied 
and the waiter genuinely thought he was supplying lemonade. There 
was an agreement for the sale, and in the circumstances there was, as 
well, a sale of lemonade, as the justices found, although in fact caustic 
soda solution was provided. The fact that in pursuance of the sale 
something different was provided does not alter the fact that, through 
the waiter, Meah, Uddin and Ali sold lemonade. Clearly, drink (which is 
‘food’) was sold and delivered when Mr Studer asked for lemonade 
and was provided with liquid that looked like lemonade for which in 
due course he expected to pay. It could hardly have been a sale of 
caustic soda solution since that was not requested by the customer. 
One asks, therefore, what else could have been sold except lemonade. 


(1) (1885), 49 JP 614; 14 QBD 845 
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A purported sale of lemonade is sufficient to constitute a sale of ‘food’ 
although something quite different was in fact supplied entirely un- 
known to both the waiter and the customer. On the points made by 
counsel on behalf of Meah and Lansley as regards the selling of food. 
I come to the conclusion that their arguments should not prevail and 
that the justices’ findings are sufficient to support the decision that 
the offences were proved. 

With regard to the third party procedure, what is submitted on 
behalf of Lansley in substance is that s 113 of the 1955 Act does not 
contemplate any person who does not sell food. I do not agree. It 
contemplates that if there is a contravention of either s 2 ors 8 as the 
result of the act or default of some third person, whether that third 
person actually sells food or not, then that third person shall be guilty 
of the offence, and that covers this case. It is impossible for counsel 
successfully to contend on the justices’ findings that there was no act 
or default on the part of Lansley which was not in fact responsible 
for the breach of ss 2 and 8, and accordingly | would hold that the 
justices’ conclusions were right on the third party procedure with 
regard to Lansley. As regards Meah, there was no dispute by counsel 
on his behalf that the justices were justified in coming to the conclu- 
sion that the breaches of the sections referred to were due to the act 
or default of Lansley. Counsel for Meah went so far as to say, as I 
understood him, that no reasonable tribunal could find negligence on 
the facts. Again I venture to disagree. I think there was abundant mat- 
erial on which the justices could find that Meah was negligent, and 
accordingly 1 would uphold the conclusions of the justices in every 
respect. I would therefore dismiss these appeals. 


EVELEIGH, J.: I agree. 1 think that the expression ‘sells any food 
or drug’ as used in the 1955 Act means ‘supply pursuant to the sale of 
food or drug’ and so on. In these sections it means ‘sells something as a 
food’ or ‘sells something as a drug’. Knight v Bowers(1) makes it quite 
clear that one is not to be concerned with any technical meanings of 
the word ‘sale’ as related to the Sale of Goods Act, 1893. In this case in 
my view the defendants sold lemonade. The purchaser got caustic soda, 
but nonetheless there was a sale of food and what was received turned 
out to be unfit. I agree that this appeal should be dismissed. 


LORD WIDGERY, C.J.: | also agree. Over the years there is hardly 
any statute which is more productive of dispute in this court than the 
Food and Drugs Act, 1955. 1 am quite satisfied that the authority of 
Knight v Bowers(1) should be followed, it having stood, as Wien, J., 
has said, since 1885 and never, as far as 1 know, having been criticised 
meanwhile. The appeals are all dismissed. 

Appeals dismissed. 


Solicitors: Worthington-Edridge, Hulme & Court, Folkestone; 
Roche, Sons & Neale; A J Hulme, Canterbury. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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R. v Ashton- COURT OF APPEAL (CRIMINAL DIVISION) 
Rickardt (Roskill, L.J., Shaw, L.J., and Talbot, J) 


Court of 22nd April, 1977 
Appeal 


R. v ASHTON-RICKARDT 


Drug — Controlled drug — Unlawful possession — Defence — Ignorance 
of character of “thing” containing drug Misuse of Drugs Act, 
1971, s. 5(2), s. 28(2). 


By s. 5(2) of the Misuse of Drugs Act, 1971: “Subject to s. 28 of this Act 

. it is an offence for a person to have any controlled drug in his possession”’. 

By s. 28(1) of the Act the section is applied to offences under s. 5(2). 
By s. 28(2) ‘... in any proceedings for an offence to which this section 
applies it shall be a defence for the accused to prove that he neither knew of 
nor suspected nor had reason to suspect the existence of some fact alleged 
by the prosecution which it is necessary for the prosecution to prove if he is 
to be convicted of the offence charged”’. 

Held: the manifest purpose of s. 28(2) is to afford a defence to an accused 
person where no defence previously existed and is not to put on the accused 
the whole burden of disproving knowledge of what has been found in his 
possession; there is nothing in s. 28(2) which in any way alters the burden 
which rests on the prosecution so that, when they seek to prove unlawful 
possession of a controlled drug, proof of possession involves proof of know- 
ledge by the accused that he had control of the “thing” in question. 


Appeal by Carl David Ashton-Rickardt against his conviction at 
Gloucester Crown Court of possession of a controlled drug contrary 
to s. 5(2) of the Misuse of Drugs Act, 1971. 


R. Barratt for the appellant. 
R. Gordon for the Crown. 


ROSKILL, L.J., delivered the following judgment of the court: 
This appeal comes before the court pursuant to the certificate granted 
by his Honour Judge Bulger at the conclusion of the trial of the appel- 
lant at Gloucester Crown Court on 30th November, 1976. In fact, 
though one readily understands the judge’s readiness to grant a cer- 
tificate, it was unnecessary because there was a point of law involved 
and it is necessary once again to mention that there is no power to 
grant a certificate where a point of law arises. The appellant had 
been convicted before the learned judge of possession of a controlled 
drug, and the learned judge passed sentence on him of six months’ 
imprisonment. A sentence of three months’ imprisonment, which had 
been imposed in August 1975 by Gloucester city justices for an unlaw- 
ful possession of a controlled drug, was activated and ordered to run 
consecutively. Thus, the appellant received a total sentence of nine 
months’ imprisonment. 

The ground of appeal in its final form, for which we gave leave this 
morning to counsel who appeared for the appellant below and has 
appeared for him in this court, is that the trial judge in his summing- 
up misdirected the jury as to the burden of proof which rested on the 
Crown and as to the burden of proof, if any, which rested on the 
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appellant. 

The facts were of the simplest, and, had the summing-up been as it 
should, it is difficult to see what defence the appellant could have had to 
this charge. On 9th-10th July, 1976, the police found him asleep in his 
Hillman Imp motor car. He was taken to the police station. His car 
was then searched and in the pocket of the driver’s door, that is the 
door alongside which he was lying asleep, they found a reefer. That 
reefer was analysed and found to contain some 200 milligrammes of 
cannabis resin. When they asked him about it the appellant replied: 
‘It is not mine’. When asked if he knew what it was, he replied. ‘It 
looks like a joint to me’. When he was asked if anybody else had been 
in the car with him that evening, the appellant said, ‘No’. We do not 
have a transcript of the evidence but it seems plain from the judge’s 
summing-up that the appellant at no time contested that evidence at 
the trial, though in his evidence he did speak of a passenger who had 
been in his car earlier on that same evening. 

That incident took place in the early hours of 10th July. Later 
that morning the police searched the appellant’s flat. In a waste 
paper basket they found a piece of torn card from a Benson and Hedges 
cigarette packet. It might be mentioned that the appellant had a packet 
of this brand of cigarettes in his possession when he was interviewed. 
The piece of card composing the end of the reefer found in the car 
was described in evidence as a ‘mechanical fit’ with that piece found 
in the waste paper basket. In the flat were also found cigarette papers 
and joss sticks. 

At the trial the appellant gave evidence that on the day before his 
arrest he had met a man, whom he described as a Scotsman named 
Bruce and whom he claimed to have known some two years previously ; 
that Bruce was a ‘hippie’ type and had spent the night in the appellant’s 
flat at the appellant’s invitation; that he remained there alone the 
following day and that Bruce had asked him if it would be all right to 
make up a reefer. He had not done so in the appellant’s presence, 
or to his knowledge. Later he gave Bruce a lift to the motorway. 
His defence was that Bruce must have leaned over and put the reefer 
into the car door pocket as a gesture of thanks, when the appellant 
was out of the car getting some petrol. Not surprisingly, the jury 
disbelieved that somewhat improbable explanation. 

Accordingly, there can be little doubt that the appellant was in 
possession of a controlled drug, and, therefore, was liable to be con- 
victed of an offence against s 5 of the Misuse of Drugs Act 1971. 
That section provides: 


‘(1) Subject to any regulations under s. 7 of this Act for the time 
being in force, it shall not be lawful for a person to have a controlled 
drug in his possession. 

(2) Subject to s. 28 of this Act and to subs. (4) below, it is an 
offence for a person to have any controlled drug in his possession 
in contravention of subs. (1) above...’ 


Therefore, once it was shown that the appellant had a controlled drug 
in his possession he was liable to be convicted unless he could avail 
himself of one or more of the defences which were open to him. 
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R. v Ashton- The first thing that the Crown had to prove — and the burden of 
Rickardt proof, of course, was on the Crown — was that this reefer was in the 
appellant’s possession. The judge dealt with this matter in the summing- 


Court of up in this way: 


Appeal 


Roskili, L.J. ‘You have got to consider we will see ina moment how far you 
have to be sure about it — whether, on this day in question, the 
defendant was in possession of a controlled drug. Well, normally, 
in offences like burglary, or larceny, the prosecution have got to 
prove the case from beginning to end. They have to prove every- 
thing. There are a few cases where some obligation rests on the 
defendant to prove something, and this is one of those cases. First 
of all, what do the prosecution have to prove? The prosecution 
have to prove beyond reasonable doubt — they have to make you 
sure that the defendant had in his possession a controlled drug. 
Was it in his possession? Members of the jury, it was found in his 
motor car, in the pocket of his off-side door. He was the only 
person who drove that car. It was his car. You will have to ask 
yourselves, as a matter of common sense, was it in his possession? 
It is the same as when something is in his flat. Is it in his possession 
in his pocket? It is a matter of common sense. Ask yourselves, 
what do you think about that? Ask yourselves, have the prosecu- 
tion made you sure about it? ‘“‘Have they satisfied us beyond 
reasonable doubt?’’.’ 


Later, the judge said: 


‘I said just now that in this particular case, unlike most criminal 
cases, there is a division of the burden of proof. [Pausing there, 
with all respect to the learned judge, that is not the happiest of 
phrases and is one which should be avoided.] I do not want to com- 
plicate the matter. I will put it as simply as I possibly can. The pro- 
secution have to prove that he was in possession of a controlled drug. 
You have heard the police evidence about it. The property was in 
his car door, it is not contradicted. Ask yourselves, ‘‘Are we satis- 
fied, beyond reasonable doubt, that he was in possession of it?’’.’ 


That is the totality of the direction which the judge gave the jury 
in relation to possession. It will be apparent from what I have read 
from those passages that thus far there is no word about the need for 
the Crown to prove knowledge of the presence of the ‘thing’, and I 
use the word ‘thing’ advisedly, as it was used in Warner v Metropolitan 
Police Comr(1) to distinguish the article from the controlled drug 
which in fact it was. The judge went on: 


‘The next question is, did he know that it [and that must, in the 
context, mean the controlled drug] was there, or did he know it 
was a controlled drug? On that, you see, the prosecution have not 
got to satisfy you beyond reasonable doubt. What we call ‘the 
burden of proof” rests on the defendant so far as he has got to prove 
to you that he did not know it was there or did not know it was a 
controlled drug. But, members of the jury, he has not got to prove 


(1) 132 JP 378; [1968] 2 AIL ER 356; [1969] 2 AC 256 
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it to anything like such a high extent as the prosecution have to 
prove their part of the case. Once you are satisfied, if you are sure 
that he was in possession of a controlled drug, you then have to ask 
yourselves, ‘‘Has the defendant, by his evidence, satisfied us that 
it is more likely he did not know?’’ He has to prove it is more 
likely he did not know, but nothing like as strong as satisfied beyond 
reasonable doubt. Having heard his evidence is it more likely he did 
not know, or that he did know? 


So there is the trial judge putting the question df the proof of want 
of knowledge directly on the defence, although saying the burden on 
the defence is less heavy than the burden of proof which rests on the 
prosecution. With all respect to the judge, that direction was contrary 
to the decision of the House of Lords in Warner v Metropolitan Police 
Comr(1) where it was laid down that there could not be possession of 
a controlled drug unless the accused person knew that the ‘thing’ 
which was alleged to contain the controlled drug was in his possession, 
that knowledge of the presence of the ‘thing’ in question was an essen- 
tial prerequisite to possession, and that therefore the Crown had to 
prove, as part of its proof of possession of the controlled drug, know- 
ledge that the ‘thing’ (which was in fact a controlled drug) was there. 
As was pointed out, and indeed had been pointed out earlier by Lord 
Parker, C.J., how can you have possession of something of the existence 
of which you do not know? Accordingly, unless for some reason the 
judge was justified in departing from what the House of Lords had said 
in Warner v Metropolitan Police Comr(1), to which we are told he was 
not referred by counsel, there was a plain misdirection, and, indeed, a 
double misdirection because, first of all, there was no reference to the 
need for proof of knowledge as part of proof of possession in the first 
part of the summing-up, and, secondly, in the second part of the 
summing-up the whole question of knowledge is put as a matter of 
‘disproof of knowledge’ by the defendant, which is exactly what the 
House of Lords said in Warner v Metropolitan Police Comr(1) was not 
the position. 

Counsel for the Crown has accepted that if one looks at this direction 
only in the light of Warner v Metropolitan Police Comr there was a mis- 
direction, but he has claimed that, as is the fact, the 1971 Act was passed 
after the decision of the House of Lords in Warner v Metropolitan 
Police Comr, and that, when one looks at the language of s 5, one 
should give a different meaning to the word ‘possession’ from that which 
the House of Lords gave to that word when they were concerned 
with s 1 of the Drugs (Prevention of Misuse) Act, 1964. Section 1(1) 
of the 1964 Act read thus: 


‘Subject to any exemptions for which provision may be made by 
regulations made by the Secretary of State and to the following 
provisions of the section, it shall not be lawful for a person to have 
in his possession a substance for the time being specified in the 
schedule to this Act”’. 


It is true that the language of s 5(1) and (2) of the 1971 Act is not 
precisely the same as that of s 1 of the 1964 Act, but the word ‘posses- 


(1) 132 JP 378; [1968] 2 All ER 356; [1969] 2 AC 256 
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R. v Ashton- sion’ appears in both the statutory provisions. It would be strange 
Rickardt indeed if Parliament, being deemed to know in 1971 what the House of 
Lords had decided in Warner v Metropolitan Police Comr(1) in 1968, 
should have intended a different meaning to be given to ‘possession’ 
in the 1971 Act from that given by the House of Lords in Warner v 
Roskill, L.J. Metropolitan Police Comr when construing that word in the 1964 
Act. If that had been Parliament’s intention, one would have expected 
to have found some very clear language to that effect in the 1971 Act. 
This argument was advanced in a recent case in this court, R v 
Wright(2). We need not consider the decision in that case which 
resulted in the quashing of a conviction for the unlawful possession of 
a controlled drug because of a misdirection by the recorder concerned 
who, like the judge in the present case, had failed to follow the House 
of Lords’ decision in Warner v Metropolitan Police Comr (1). But there 
is a passage in the report of the judgment of the court which MacKenna, 

Jes delivered, which runs thus: 

‘It was argued by |counsel for the Crown] that the word “‘posses- 
sion’”’ in the 1971 Act has a different meaning from the same word 
in s. 1 of the Drugs (Prevention of Misuse) Act, 1964. We are not 
satisfied that the argument is correct, but do not need to decide 
the point today. [Counsel for the Crown] also argued that s. 28(2) 
of the 1971 Act alters the burden of proof in relation to possession 
and puts that burden by implication on the accused. Again, we are 
not satisfied that that argument is correct, but do not need to 
decide it.’ 


Court of 
Appeal 


At the outset of his submission counsel for the Crown, submitted 
that that passage in the judgment in that case was wrong. The expres- 
sion of opinion was obiter; indeed, this court has been told that the 
matter was not then fully canvassed in argument because the point 
did not arise for decision. But now the point does arise for decision 
and it is sought to say that the effect of s. 28(1) and (2) and perhaps 
(3) of the 1971 Act is to alter the meaning to be given to ‘possession’ 
so that the Crown no longer has to prove beyond reasonable doubt 
that the accused person knew that he had the ‘thing’ as it has been called, 
in his possession. Counsel for the Crown did not shrink from saying 
that s. 28 removed from the shoulders of the Crown on to those of 
the accused the ‘burden of disproof’ of knowledge that he had the 
‘thing’ in his possession. 

We look, therefore, at s. 28 to see what its ambit is. Section 28(1) 
provides: 


‘This section applies to offences under any of the following 
provisions of this Act, that is to say s. 4(2) and (3), s. 5(2) and 
(3), s. 6(2) ands. 9.’ 


We are here concerned with s. 5(2). Section 28(2) goes on: 


‘Subject to subs. (3) below, in any proceedings for an offence to 
which this section applies it shall be a defence for the accused 
to prove that he neither knew of nor suspected nor had reason to 
suspect the existence of some fact alleged by the prosecution which 
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it is necessary for the prosecution to prove if he is to be convicted 
of the offence charged.’ 


The argument is that the effect of that subsection, and of subs. (3), 
which I need not read, is to put the whole burden of disproving know- 
ledge on the accused. We think that argument is wrong as a matter of 
the construction of the section. When one construes these sections in 
the 1971 Act together with s. 5(1) and (2) and one realises that s. 5(2) 
and indeed (3) are each made subject tos. 28 of the Act, it is apparent 
that whatever the precise scope of the various subsections of s. 28 may 
be, their manifest purpose is to afford a defence to an accused person 
where no defence had previously existed. Historically, it may well be 
that the reason for this was because of what was said by the House of 
Lords, and in particular by Lord Pearce, in Warner v Metropolitan 
Police Comr(1) (and later repeated by him in Sweet v Parsley(3)). 
But, of course, what the House of Lords said in Warner v Metropolitan 
Police Comr, or indeed in Sweet v Parsley, cannot help us in con- 
struing the language of a statute passed some time after those two 
decisions. We must look at the language of the 1971 Act and construe 
the language as it appears there. 

It would be very odd indeed if one effect of s. 28, which, as we 
said a moment ago, is plainly designed to afford a defence where no 
defence had previously existed, was at the same time to remove from 
the shoulders of the Crown the burden of proof of one of the essential 
elements of the offence as stated by the House of Lords in Warner v 
Metropolitan Police Comr(1). It seems to us plain that there is nothing 
in s. 28 which in any way alters the burden which rests on the Crown 
so that, when they seek to prove unlawful possession of a controlled 
drug, proof of possession involves proof of knowledge by the accused 
that he had control of the ‘thing’ in question, as the House of Lords 
decided in Warner’s case(1). We, therefore, find ourselves in agreement 
with the dictum of MacKenna, J., in R v Wright(2) on this point. 

In Smith and Hogan’s Criminal Law (3rd edn, p. 73), the learned 
authors, after discussing Warner v Metropolitan Police Comr(1) and 
Sweet v Parsley(3) said: “The law is to be modified by the Misuse of 
Drugs Act, 1971”. They say that at that time the Act had not taken 
effect, and they refer to s. 5(2) and s. 28(2) and (4). The authors go 


on: 
‘It would be premature to suppose that this gets rid of all the 


problems created by Warner(1). It is clear from subs. (4) that it 
is still open to D [ie the defendant] to submit that the prosecution 
have not proved that he was in possession of the drug in question. 
Section 28 does not affect the case discussed above where the drug 
is slipped into D’s basket without his knowledge. It is for the 
Crown to prove possession and if the jury think D’s story may 
reasonably be true, they are not satisfied beyond reasonable doubt 
that he was in possession and must acquit. Jrving(4) is similarly 
unaffected. So, indeed, is Warner(1) itself. If D says that he thought 


(1) 132 JP 378; [1968] 2 AIl ER 356; [1969] 2 AC 256 
(2) (1975), 62 Cr. App. R. 169 
(3) 133 JP 188; [1969] 1 All ER 347; [1970] AC 132 
(4) [1970] Crim. LR 642 
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the contents of the boxes were scent, he denies that he was in 

possession and throws on the Crown the onus of disproving his 

story. It is only when the Crown has proved possession that D must 
rely on s. 28 and incur an onus of proof.’ 

Plainly, the learned authors of Smith and Hogan do not think, 
any more than we do, that ‘possession’ in s 5(1) and (2) of the 1971 
Act has any different meaning from what it had in s 1(1) of the 1964 
Act. 

It is not necessary for this court, on this occasion, to canvas the 
limits of s. 28(2)(3) or (4), or indeed any of the other problems to 
which that section may give rise. We decide no more than is necessary 
for the purpose of this appeal. In our view, ‘possession’ in s. 5(1) 
and (2) means the same as the House of Lords held it to mean in 
Warner v Metropolitan Police Comr(1) and s. 28 does not in any way 
affect that meaning. Accordingly, in our view, there were here not 
merely one but two misdirections by the trial judge and in the light of 
those misdirections the conviction cannot stand. The appeal must be 
allowed and the conviction quashed. 

We cannot pass from this case without mentioning one other matter. 
We were told by learned counsel both for the Crown and for the 
appellant that at the end of the evidence at the hearing at Gloucester 
Crown Court the trial judge sent for them shortly before the midday 
adjournment and mentioned to them, in chambers, that he had some 
doubts how he should sum up the law relating to possession in the 
case. After the adjournment he again saw them in chambers, and for 
some ten minutes or so there was a discussion as to how the jury were to 
be directed in that regard. Then they went back into court and the 
matter was briefly discussed in open court. We would only say this: 
a judge of course is entitled to seek (and it is very wise for him to 
seek) at any time he thinks fit the assistance of counsel on how a diffi- 
cult case is to be put before the jury. But where that is done we think 
it is most undesirable that the discussion should take place in chambers. 
The proper place (in the absence of the jury if necessary) is in open 
court so that there can be a transcript of what is said. Of course what 
happened here was done with the best of intentions and perhaps in 
the interests of saving time, but none the less it was irregular and should 
not be repeated. 

As has been said the conviction is quashed. We would only add that 
counsel for the Crown rightly made no attempt to rely on the proviso 
to s. 2(1) of the Criminal Appeal Act, 1968. Had the direction to the 
jury been a proper one it is difficult to think that they could have 
arrived at any verdict other than ‘guilty’. But having regard to the 
nature of the misdirections, this court has no alternative but to quash 
the conviction. 


Conviction quashed 


Solicitors: Registrar of Criminal Appeals: Solicitor, Gloucestershire 
Police Authority. 


Reported by G.F.L. Bridgman, Esq., Barrister 





(1) 132 JP 178; [1968] 2 All ER 356; [1969] 2 AC 256 
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FAMILY DIVISION 
(Latey, J.) 


3rd June, 1977 
SvS 


Legal Aid — Costs of successful unassisted party — Costs “incurred in 
proceedings” — Costs incurred in preparing for proceedings — 
Legal Aid Act, 1974, s. 13(1). 


By s. 13(1) of the Legal Aid Act, 1974: “When a party receives legal aid 
in connection with any proceedings between him and a party not receiving 
legal aid . . . and those proceedings are finally decided in favour of the un- 
assisted party, the court by which the proceedings are so decided may... 
make an order for the payment to the unassisted party out of the legal aid 
fund of the whole or any part of the costs incurred by him in those proceedings”. 

By s. 14(5): ‘Where a party begins to receive legal aid in connection with 
any proceedings after those proceedings have been instituted, or ceases to 
receive legal aid before they are finally decided or otherwise receives legal aid 
in connection with part only of any proceedings, the reference in s. 13(1) 
above to the costs incurred by the unassisted party in those proceedings shall 
be construed as a reference to so much of those costs as is attributable to that 

art.’ 

' A father brought proceedings for the custody of the children of the mar 
riage. The hearing began on 3rd December, 1975, after a number of previous 
hearings concerning the custody and other questions relating to the jury. 
On December 2 the mother had been granted a legal aid certificate. As a result 
of the proceeding the father was granted custody of the children, and he then 
applied for an order for payment of his costs out of the Legal Aid Fund. He 
was granted an order for four-fifths of his costs. 

Held: on the true construction of the words ‘‘so much of those costs as 
is attributable to that part” in s. 14(5) the applicant was entitled to recover, 
not only the costs incurred from the date of the legal aid certificate, namely, 
December 3, 1975, but also the costs necessarily incurred in preparing for the 
hearing which began on that date. 


Summons for an order under the Legal Aid Act, 1974, that the 


applicant’s costs in custody proceedings should be paid out of the legal 
aid fund. 


A B Hollis QC and Notu Hoon for the applicant. 
Duncan Matheson for the Law Society. 


Cur. adv, vult. 

3rd June, 1977. LATEY, J., read the following judgment: After 

a number of previous hearings before Finer and Purchas, JJ., concerning 
the custody and other questions affecting the three children of the 
marriage, a hearing began on 3rd December, 1975. Neither parent had 
previously been assisted by legal aid. The Official Solicitor represented 
the children as their guardian ad litem. On 2nd December, 1975, the 
mother was granted a legal aid certificate, and the father, the present 
applicant, and his advisers were informed of this on 3rd December, 
the morning of the first day of the hearing. The hearing occupied some 
weeks, twenty working days I am told. Custody was committed to the 
father. I gave a lengthy judgment which is available and which I need 
not repeat. The father then made an application for payment of his 


SvS 


Family Division 
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costs out of the legal aid fund under the Legal Aid Act, 1974. I ad- 
journed this so that the Law Society could be represented. That appli- 
cation was heard on 26th and 27th May, 1976. I concluded that the 
father had established what he had to establish to bring himself with- 
in the ambit of the 1974 Act and that the just and equitable decision 
would be that he have four-fifths of his costs. 

Section 14(5) of the 1974 Act is in these terms: 


‘Where a party begins to receive legal aid in connection with any 
proceedings after those proceedings have been instituted, or ceases 
to receive legal aid before they are finally decided or otherwise 
receives legal aid in connection with part only of any proceedings, 
the reference in s. 13(1) above to the costs incurred by the un- 
assisted party in those proceedings shall be construed as a reference 
to so much of those costs as is attributable to that part.’ 


On 27th May, 1976, counsel for the father raised a question on 
that section. What does, and I quote, ‘so much of those costs as is 
attributable to that part’ mean? Does it mean that the father can only 
recover the costs incurred from the date of the legal aid certificate, 
that is to say 3rd December? Or does it also cover the costs neces- 
sarily incurred in preparing for the part of the proceedings concerned, 
that is to say in this case the hearing beginning on 3rd December? 
There was a very great deal of work and expense necessarily involved 
in preparing for this hearing. If the first interpretation is correct all 
that would be excluded including, for example, instructions for briefs 
and those parts of the brief fees attributable to the work in reading 
and preparing the briefs. 

Counsel for the Law Society contended that this was essentially a 
matter for the taxing registrar and within his jurisdiction. Counsel for 
the father accepted that. Accordingly the point was not argued and I 
made no ruling. But I made an order contingent on which of the inter- 
pretations was the correct one. It might make it clearer if I read now 
what I said about it in the judgment of 27th May, 1976. After reading 
s 14(5) of the 1974 Act I said: 


‘The point was raised by [counsel for the father] which did not, 
I think, occur to [counsel for the Law Society] or those instructing 
him. [Counsel for the Law Society] contended that it raised a 
question of interpretation of the Act peculiarly within the province 
of the taxing registrar, if the point were raised, and, if need be, on 
appeal from him, and that it was not within my province. That 
submission was I thought correct and [counsel for the father] ac- 
cepted it. Accordingly the matter was not argued, and I expressed 
no conclusion about it. In reaching the provisional order I have 
already made, I have however acted on an assumption and that is 
that, if on taxation the point were raised, the costs and fees in 
connection with the briefs would be included in the ambit of the 
order. As I say, the matter was not argued and I am expressing no 
decision, but it may be of help if I briefly state my reasons for that 
assumption. Preliminary work and the interlocutories would be 
excluded, but the work done in preparing and in reading the briefs 
is wholly and solely referable to the hearing itself and to nothing 
else. It was for the hearing and for the whole hearing that the 
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mother had legal aid. There would, in my view, be nothing contrary 
to the spirit or intention of ss 13 and 14 of the 1974 Act for the 
costs of that work to be included. The words used in s 14(5) are 
“attributable to that part”. In Chambers Twentieth Century Dic- 
tionary the meaning of ‘‘attribute” is given as follows: “To ascribe, 
assign, or consider as belonging — that which is attributed: that 
which is inherent in, or inseparable from, anything: that which can 
be predicated of anything: a quality or property: an accessory.” 
There is nothing in the selection by Parliament of the words ‘‘at- 
tributable to that part” to suggest that the costs in question incur- 
red solely for the purpose of the legally aided hearing are not at- 
tributable to that hearing. It would certainly be just that they should 
be, and in my view it is strongly arguable that they are. There is in 
this case by coincidence a striking pointer that way, at any rate so 
far as the justice of the matter is concerned. I see from my judg- 
ment that I paid tribute to the thoughtful and skilful manner in 
which the vast quantity of documents had been prepared and 
bundled in readiness for the hearing. Over the weeks of the hearing 
that must have saved a substantial amount of time and thus costs, 
including, of course, the mother’s legal aid costs which otherwise 
the fund would have had to bear. Be all that as it may, the matter 
was not argued. There may well be pointers which lead to other 
interpretations and which might prevail, and so the assumption I have 
made may be mistaken. If that assumption be mistaken I should not 


regard an order for four-fifths as achieving a just and equitable 
result having regard to the father’s financial position and commit- 
ments. And I should maxe an order for a larger fraction having 
the effect of covering four-fifths of the costs and fees connected 
with briefs as well as four-fifths of the unquestioned costs, and I 
should do so because only by doing so would a just and equitable 
provision be made in my judgment.’ 


That is what I said on that occasion. 

When the bill of costs came before the learned registrar for tax- 
ation he referred it back to me for a ruling on the point. This was a 
sensible course, if I may say so, because otherwise he would either 
tax on what might be held to be a wrong footing, or else spend a lot 
of his time and the time of others concerned on two alternative tax- 
ations with, I imagine, a good deal of additional expense. He also pro- 
vided a helpful note. The reference came to me and the argument was 
concluded on Monday, 30th May. On the facts themselves all I need 
add is that, while on either interpretation large sums of money are 
involved, the amount recoverable on the four-fifths basis if the second 
interpretation is right, is far larger than if the father recovers all on a 
hundred per cent basis if the first interpretation is right. So which 
interpretation is correct? 

I have already quoted the latest edition of Chambers Twentieth 
Century Dictionary as to the meaning of ‘attribute’. In the Shorter 
Oxford English Dictionary the meaning of ‘attributable’ is stated as 
follows: ‘Capable of being attributed, esp. as owing to, produced 
by.’ 

In the ordinary natural use of language s 14(5) means, in my view, 
what the father contends it does. I will return to that a little later. 


SvS 
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Counsel for the Law Society agrees that that is the more natural inter- 
pretation on the face of the words used, but he contends that such an 
interpretation would defeat the real intention of the 1974 Act. He 
argues that if the argument for the father is right everything which 
happened was attributable to the hearing and, if so, the section is mean- 
ingless. What, he asks, was the philosophy, the purpose, of the 1974 
Act? The answer, he says, is that the Act tried to make the legal aid 
fund fulfil much the same function as an insurance company in a per- 
sonal injuries action, to cover the insured from the date of the policy 
and not before. The philosophy, he says, is that if the legal aid fund 
provides one party with the sinews of war it must pay reparation if 
its protege fails, but only for the period during which it has provided 
those sinews. 

It is, if I may say so, an attractive argument and attractively present- 
ed. But does it represent what Parliament has said? And does it repre- 
sent natural justice, which is fair? 

Counsel for the Law Society referred to two cases in particular. 
The first is Hatch v Hatch(1). The justices found against the husband 
in the magistrates’ court. The husband appealed, applying for a legal 
aid certificate. The wife applied for security for the costs of the appeal, 
she not knowing that the husband had applied for a legal aid certifi- 
cate, but being informed of the fact at the hearing before the registrar. 
The registrar adjourned the hearing so that the wife also could apply 
for a legal aid certificate. Both obtained certificates, the husband’s 
appeal was dismissed by the Divisional Court, and the question arose 
whether that court could make an order for the wife to have her pre- 
certificate costs. The answer was that she could not. In his judgment 
Lord Merriman, P., said: 


‘It does seem to me to be quite absurd that, when a certificate 
is granted to enable a litigant to resist an appeal against an order 
which she is successful in maintaining, costs, such as instructions for 
brief, should not be recoverable merely because they have been 
incurred in whole or in part before the certificate was actually gran- 
ted. [Lord Merriman, who had earlier referred to this as an un- 
fortunate lacuna in the regulations, went on:] I call attention to 
the point in order that it may be dealt with by those who are con- 
sidering a revision of the regulations.’ 


Willmer, J., agreeing, said that he shared Lord Merriman’s hope that 
the curious anomaly that had come to light would be carefully con- 
sidered by those responsible for reviewing the rules. The lacuna or 
anomaly never, I think, was cured. This, argues counsel for the Law 
Society, is an indication that where these various shields are erected 
under the legal aid legislation they are erected solely to cover the 
chronological period during which there is a legal aid certificate in 
existence. But it is to be observed that in that context, as in most legal 
aid contexts, Parliamentary Acts and subordinate legal aid legislation 
have spoken of costs incurred during the currency of a certificate. 
To my mind, if one wanted to find a cure for what Lord Merriman 





(1) [1951] 1 TLR 825 
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and Willmer, J., regarded as an ill, one would have to search far for 
better language to cure it than the language Parliament chose in 1974, 
namely ‘so much of those costs as is attributable to that part’, that 
is to say, that part of the proceeding in connection with which legal 
aid is in receipt. 

The second case was Nowotnik v Nowotnik{2). This was an appli- 
cation by an unassisted person for payment of costs out of the legal 
aid fund under the then operative Legal Aid Act, 1964. In the present 
context the only point in the case is that, as counsel for the Law 
Society puts it, experienced counsel, an experienced judge, and a full 
court of five Lords Justices of Appeal never considered the point but 
assumed that the costs which were recoverable from the fund were 
limited to those incurred while the legal aid certificate was in being. 
Counsel, while arguing the Law Society’s case, has rightly done his 
best to see to it that both sides of the argument are put, and he volun- 
teered that I should not and could not be bound by what was said in 
the Court of Appeal per incuriam. None the less, he says, the fact 
itself that counsel, the judge and the lords justices made the assumption 
is itself powerfully persuasive. Again, in Dugon v Williamson(3) Lord 
Denning, M.R., was concerned with reg 13(6) of the Legal Aid (Gener- 
al) Regulations, 1962 which said 

‘. .. shall apply in so far as the costs were incurred while he was 
an assisted person’ 


and Lord Denning therefore spoke of the costs which were ‘incur- 
red’. 

All this, as I think, must be right if one is applying Acts or regu- 
lations which speak of costs ‘incurred’ while someone is an assisted 
person or while there is a legal aid certificate in force or in being or if 
any of a number of simple phrases is chosen of similar meaning. With 
two exceptions, as counsel said, this has been the language used through- 
out the legislation. One exception is reg 20(1) of the Legal Aid (Gen- 
eral) Regulations, 1971, which says that, omitting the immaterial 
words, 


‘ 


. no costs attributable to the period during which his certifi- 
cate was in force shall be recoverable .. .’ 


The other is the exception now under consideration, namely s 14(5) 
of the 1974 Act. 

Counsel for the father bases his argument firmly on what he calls the 
simple, plain English of the wording of s 14(5). In my judgment he is 
right. If all Parliament wanted to do was to limit the right of recovery 
to costs incurred during the part of the proceedings when there was a 
legal aid certificate in force what possible reason was there for not 
saying so? But it did not. Instead it went out of its way to say ‘... shall 
be construed as a reference to so much of those costs as is attributable 
to that part’. Does ‘attributable’ mean ‘during that period’, or ‘during the 
part of the proceedings when the certificate was in force’? Why should 





(2) [1967] P 83 
(3) [1964] Ch. 59 
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one put a strained or unnatural meaning on the words? Of course, 
there are contexts trom time to time when one should do so because 
to do otherwise would plainly defeat the whole object and tenor of an 
Act, or series of Acts. But there is nothing like that here. On the con- 
trary, Parltament surely must have intended a deliberate departure 
from the commonly used ‘costs incurred during . . .” and indeed has 
been at pains to do so ins 14(5). 

Of course, one can envisage cases in which costs can be incurred 
before the grant of a legal aid certificate or after its discharge in the 
proceedings, but not attributable to the part of those proceedings for 
which a certificate has been in force. In a civil action, for example, 
there might be an application for some kind of an injunction which is 
connected with the action but not in any real sense of the term attri- 
butable to the part of it for which a certificate has been issued. In 
compendious matrimonial proceedings there might be a certificate 
issued and order for payment of costs out of the fund for a custody 
application but it would be unreal and therefore incorrect to say that 
they were attributable to a property adjustment application. Counsel 
for the Law Society said that Parliament might have contemplated a 
part of the proceedings with a legal aid certificate in force, the certifi- 
cate discharged and the unassisted person then having to do something 
more, such as take a judgment in default. He advanced this in the 
course of his duty to help the court and not as part of his argument. 
It would be fatal to his argument because one surely cannot accept 
that some small and inexpensive step is ‘attributable’ but another 
is not ‘attributable’ because it is expensive. 

In this case what is at stake is the work done in preparation for what 
was part of the proceedings in connection with which the mother 
received legal aid, namely, the hearing. To what was that work ‘attribu- 
table’? In the words of Chambers Twentieth Century Dictionary: 
to what was it ascribed, assigned, or considered as belonging to? To 
what was it inherent in or inseparable from? In the words of the Short- 
er Oxford English Dictionary: what was it owing to or produced by? 
Surely the hearing of this application. If it was attributable to any- 
thing else what was that something else? An academic exercise? A 
vacuum? Without that work the part of the proceedings in question 
could not have been properly conducted or presented, and, incident- 
ally, children might have suffered. With it, it was. There will be a direc- 
tion to the learned registrar to tax the bill accordingly. 


Solicitors: Withers; Law Society. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Eveleigh, J., and Wien, J.) 


5th April, 1977 


R. v JUSTICE OF THE PEACE FOR PETERBOROUGH. Ex parte 
HICKS and OTHERS 


Criminal Law — Forgery — Forged document — Search warrant — 
Document in custody of solicitor — Use in preparation of defence 
of client on criminal charges — Right of solicitor to be heard - 
Forgery Act, 1913, s. 16(1)(d). 


The applicants H and T were charged with fraud, forgery and theft relating 
to the property of one F. The other applicants were partners in a firm of 
solicitors who had been instructed to act for the defence of H and T. On March 
3, 1977, an information was laid by a police officer before a justice of the 
peace under s. 16 of the Forgery Act, 1913, that he had reasonable cause to 
believe that a power of attorney, which purported to be made by F in favour 
of the applicant T and was in the possession of the applicant solicitors in 
connexion with the preparation of the defence, was forged. The justice of 
the peace granted the police a warrant to search for the document, On an 
application by the applicants for an order of certiorari to quash the order, 

Held: it had been contended that the solicitors in the present case had a 
right to be heard and assert that the document in question was lawfully 
in their possession and that s. 16 of the Act of 1913 only applied in a case 
where the person in possession was himself an offender, but there was nothing 
in the section to indicate that there was a right to be heard or that the suggested 
limitation should be put on the section; as to privilege, that applied to docu- 
ments in the hands of solicitors in a great variety of circumstances, but it was 
the privilege of the client, and, if the document in the present case had been in 
the hands of the applicant T. no order could have been made under s. 16 
for its seizure; 

Per Wien, J.: In my judgment s. 16(1) does not contemplate or provide 
for the justice of the peace hearing the solicitor before he granted the warrant 
any more than it contemplates hearing any other individual than the one 
who prefers the information. The interests of justice require that where a 
forged document is in the possession of someone there should be power to 
seize that document whoever holds it. 


Applications for an order of certiorari to bring up and quash an 
order for the grant of a search warrant made by Hubert Wilks Esq., a 
justice of the peace for Peterborough. 


Sir Michael Havers QC and Mark Potter for the applicants. 
Desmond Fennell QC and Timothy Barnes for the respondent. 


EVELEIGH, J.: The first and second applicants face charges of fraud 
forgery and theft, in each case charges of theft involving the proper- 
ty of one F M Fowler. The other applicants are partners in a firm 
of solicitors, Messrs Winters of Huntingdon. This is an application for 
certiorari to quash an order for a search warrant made under s. 16 of 
the Forgery Act, 1913. The warrant was issued in respect of a power 
of attorney in possession of the solicitors in connection with the 
preparation of the defence to criminal charges on behalf of their clients, 


Rv J.P. 
Peterborough 


Queen’s Bench 
Division 


Eveleigh, J. 
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RvJ.P. the first and second applicants. The power of attorney purports to be 
Peterborough made by F M Fowler in favour of Sheila June Trotter, the second 
applicant. 

Queen’s Bench Section 16(1) of the 1913 Act reads as follows: 

Division 

Evelei ‘If it shall be made to appear by information on oath before a 

veleigh, J. of Rie ae ; a‘ 

justice of the peace that there is reasonable cause to believe that any 
person has in his custody or possession without lawful authority or 
excuse — (a) any bank note; or (b) any implement for making 
paper or imitation of the paper used for bank notes; or (c) any 
material having thereon any words, forms, devices, or characters 
capable of producing or intended to produce the impression of a 
bank note; or (d) any forged document, seal, or die; or (e) any 
machinery, implement, utensil, or material used or intended to be 
used for the forgery of any document; the justice may grant a 
warrant to search for the same; and if the same shall be found on 
search, it shall be lawful to seize it and carry it before a justice 
of the county or place in which the warrant was issued, to be by him 
disposed of according to law.’ 


It is submitted on behalf of the applicants that where a document is 
received by a solicitor from a client as a document relevant to the 
defence of the client on criminal charges, other than forgery of the said 
document, the solicitor, having received a request from the police to 
hand over the document on the ground that it is alleged or suspected to 
be forged, must be allowed to assert that he has lawful excuse for the 
possession of such a document within the meaning of s. 16 of the 
Forgery Act, 1913, on the ground that he requires to retain the said 
document for the purpose of obtaining expert and legal advice in 
relation thereto and/or that he bona fide believes the said document is 
privileged from production. It was further contended that the docu- 
ment in this case was in law protected from seizure being in the hands 
of a solicitor. 

The submission was developed by counsel for the applicants who 
contended that the person in possession must be heard because _particu- 
larly in s. 16(1)(d) ‘any forged document’ could only relate to the case 
where the person in possession of the document was himself an offender, 
and that it would be right in all the circumstances for the person who 
was in effect being called an offender to have the right to be heard. 
Dealing with that submission first, one looks at the wording of s. 16 
itself, and that wording is: ‘If it shall be made to appear by informa- 
tion on oath’. In other words, the familiar procedure relating to 
informations is adopted, and on such procedure it is not the usual 
course to hear evidence from opposing parties. I myself see nothing 
in the section to indicate that there should be a right to be heard. 

It is said that it is only in the case of a document in possession of 
an offender that s. 16 applies. There is nothing in the section itself 
to place such a limitation on it. Counsel for the applicants has argued 
to this effect because he says that not every forged document has been 
made the subject of a criminal offence, that it is not a criminal offence 
to possess a document simply because it is forged, but only certain 
kinds of documents or documents which are possessed for certain un- 
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lawful purposes. This may be so in relation to specific offences with 
which a person is charged, but again one turns to the words of the 1913 
Act, and one notes that among the many items listed are included ‘any 
bank note’ and ‘any machinery, implement, utensil, or material used or 
intended to be used for the forgery of any document’. It was not con- 
tended by the applicants that the power of search in respect of those 
particular items is limited to searching one who has committed a 
specific offence in relation to them, and I see myself no reason at all 
why any such limit should be placed on the words ‘any forged docu- 
ment’. 

What the justice has to do in a case like this is to ask himself the 
question: ‘Does it appear to me that the document is forged?’ He then 
goes on to consider the nature of the document and the circumstances 
attending that document, and then in all the circumstances of the case 
asks himself whether it appears to him that the person who has posses- 
sion of that document is in possession without lawful authority or 
excuse. 

If the document in the present case had been in the hands of the 
applicant Trotter, it is not suggested that an order could not be made 
under s 16 for its seizure. But counsel for the applicants says that the 
lawful excuse put forward by the solicitor is an excuse peculiar to him, 
namely that he has had it in the course of his profession, dealing as a 
professional man with the affairs of his client, and, if privilege in the 
strict sense does not apply, none the less there is an analogous position 
which gives rise to an explanation of lawful authority or excuse. He 
also argues, if need be, that the claim of professional privilege itself 
applies to documents in the hands of a solicitor for this purpose. The 
claim of privilege, it is true, applies to documents in the hands of 
solicitors in a great variety of circumstances, but it is the privilege 
of the client. When one looks at s. 16 there is nothing to indicate 
that an exception shall be made in the case of documents in the hands 
of solicitors, which could have been done had Parliament so intended. 
Right in the forefront of one’s consideration of this point is that the 
solicitor holds the document in the right of his client and can assert 
in respect of its seizure no greater authority than the client himself 
or herself possesses. The client in this case would have possessed no 
lawful authority or excuse that would prevent the document’s seizure. 
In my view the solicitor himself can be in no better position. The solici- 
tor’s authority or excuse in a case like this is the authority or the ex- 
cuse of the client. 

That being so, I would refuse this application. There was a point 
mentioned at one stage in this case, namely that the warrant was de- 
fective in form because it omitted the words ‘without lawful authority 
or excuse’. While not conceding the point, counsel for the applicants 
has stated he does not wish to argue it. This is a very proper course 
in a case where the warrant was directed to a solicitor who fully under- 
stood the position and could not in any way be said to have been mis- 
led by the precise wording of the warrant. In those circumstances I 
find it quite unnecessary to make any comment as to the adequacy 
of the wording used in backing the warrant. I would refuse this applica- 
tion. 


Rv J.P. 
Peterborough 


Queen’s Bench 
Division 


Eveleigh, J. 
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WIEN, J.: I agree that the relief sought should be refused and that 
the motion be dismissed. In my judgment this case has nothing to do 
with privilege or a bona fide belief held by a solicitor that a suspected 
forged document in his possession is privileged from production. 
The case solely depends on the proper interpretation of s. 16 of the 
Forgery Act, 1913. 

In my view the words ‘any forged document’ where they appear in 
s. 16(1)(d) mean precisely what they say. They are not confined to 
documents the custody or possession of which is a criminal offence 
under s. 8. For example, they include the specific documents referred 
to in ss. 2 and 3 of the 1913 Act, and also the general documents 
which are referred to in s. 4. The only documents referred to in s. 8 
are bank notes, wrappers and labels. Since s. 16(1)(a) expressly refers 
to ‘any bank note’, it would be surprising if s. 16(1)(d) could only 
relate to forged wrappers and labels. It would have been easy for 
the draftsman to insert those words if that were intended. I am quite 
satisfied that s. 16(1)(d) is not to be given a restricted interpretation. 
In s. 16(2), which deals with the disposal of documents seized under a 
warrant, the words ‘the offender’ where they occur in para (a) mean 
a person who is convicted of any offence relating to forged documents. 
It is not confined to a person who is guilty of the offence of possessing 
forged documents under s. 8. 

Once one arrives at the conclusion, as I feel one must, that a power 
of attorney comes within the meaning of ‘any forged document’, then 


the only remaining question is whether it was made to appear by in- 
formation on oath before a justice of the peace that there was reason- 
able cause to believe that the solicitor had it in his custody or posses- 
sion without lawful authority or excuse. 

In this case there can only be one answer to that question. It was 
made so to appear before a justice of the peace. That is why he granted 
a search warrant. In his affidavit the justice states: 


‘I heard evidence that the power of attorney had come into 
existence before the commencement of criminal proceedings against 
Mrs. Hicks and Mrs. Trotter ... I was satisfied as to the require- 
ments of s. 16 of the Forgery Act.’ 


The information itself is annexed to his affidavit, and that refers 
to the fact that the solicitor had in his custody and possession without 
lawful authority or excuse a certain forged document. 

Counsel for the applicants said that he could not argue that, if the 
lay client was served with a search warrant, she could say that there 
was any lawful excuse. Once that concession is made, I think it exposes 
the dilemma in which counsel for the applicants is placed. The solicitor 
has no greater protection than the lay client. The question of privilege 
or bona fide belief in privilege as amounting to lawful excuse does not 
arise. In my judgment s. 16(1) does not contemplate or provide for the 
justice of the peace hearing the solicitor before he grants the warrant 
any more than it contemplates hearing any other individual apart from 
the one who prefers the information. 

I think the interests of justice require that where a forged document 
is in the possession of someone then there is power, and should be 
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power, to seize that document whoever holds it. I can see nothing in 
the interpretation of s. 16 of the 1913 Act which leads one to the con- 
clusion that any submission made by counsel for the applicants is right. 
I would therefore, as I have indicated, dismiss this motion. 


LORD WIDGERY, C.J.: I have found a number of problems in the 
true construction of s. 16, but in the event I agree with the order pro- 
posed and with the reasons “supporting that order given by Eveleigh 
and Wien, J.J. Counsel for the applicants did invite us to lay down 
what are nowadays called guidelines or indications as to the procedure 
to be followed when s. 16 is applied to documents in the possession of 
a solicitor, but in view of the terms of the judgments delivered it seems 
to me unnecessary to attempt any such enterprise. What the effect of 
this court’s decision is in procedural terms is that the literal and ordinary 
meaning of the words in s. 16 shall be employed and given their full 
meaning, and that, lubricated by a little elementary good sense and 
courtesy, should mean that the procedure of the section works as 
smoothly in the future as it has for the very considerable time for which 
it has been on the statute book. The application is therefore refused. 


Certiorari refused. 


Solicitors: Wedlake, Bell, for Winters, Huntingdon; Sharpe Pritchard 
& Co, for David C Beal, Brampton. 


Reported by G.F.L. Bridgman, Esq., Barrister 


Rv J.P. 
Peterborough 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
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RvK LIVERPOOL CROWN COURT 
(Judge Collinson) 


Liverpool Crown 


Court 19th August, 1977 


R. v K. 


Criminal Law — Bail — Crown Court — Dependant convicted by magis- 
trates’ court of offence — Care order — Appeal to Crown Court — 
Children and Young Persons Act, 1969, s. 7(7) — Magistrates’ 
Courts Act, 1952, s. 83(3) — Courts Act, 1971, s. 13(4). 


By s. 13(4) of the Courts Act, 1971: ‘‘The Crown Court may admit to bail 
. any person ... (b) who is in custody in pursuance to a sentence imposed 

by a magistrates’ court, and who has appealed to the Crown Court against 
his... sentence... 

The applicant, a boy of 15, was found guilty by a juvenile court of bur- 
glary with intent. The court, acting under s. 7(7) of the Children and Young 
Persons Act, 1969, made a care order in respect of him and he was taken by 
the local authority to an assessment centre where he was detained. He appealed 
to the Crown Court against the care order and applied for bail. 

Held: while a care order made under s. 7(7) of the Children and Young 
Persons Act, 1969, was an “order made on conviction by a magistrates’ court” 
within s. 83(3) of the Magistrates’ Court Act, 1952, and, therefore, a sentence 
for the purpose of s. (83)(1) against which a person convicted by a magistrates’ 
court had a right of appeal to the Crown Court, the applicant had not suffered 
such a loss of liberty as to justify a finding that he was “in custody” within 
s. 13(4) of the Courts Act, 1971, and the Crown Court had no jurisdiction to 
grant him bail. 


Appeal by K, an infant, against a care order made by a juvenile 
court on his conviction by that court of burglary with intent. 


aarysdwiepy ‘yOMsuy ‘snig Aqseo5 Ska puesguz up 


David Maddison for the appellant 
Eric Lamb for the Crown 
Stephen J Bedford for Liverpool City Council. 


19th August, 1977 JUDGE COLLINSON read the following judg- 
ment: This ruling concerns solely a matter of law raised as a preliminary 
point on an application for bail pending appeal against sentence by a boy 
of 15. I adjourned my ruling into open court since it was a matter of 
some complexity and a matter on which I did not wish to give an im- 
precise ruling. Also since it seemed to me to be a matter of considerable 
importance and (so far as anybody has been able to discover) of novelty. 
Quite simply, the question is whether this court has power to grant bail 
to this boy pending the determination of his appeal in the circumstances 
of this case, irrespective of the question whether this court would or 
would not on general and familiar principles be minded to do so, and 
the question whether on general principles it is desirable that this court 
should have power to grant bail. 

It arises in this way. This court, like all the other courts up and 
down the country which constitute the Crown Court, was set up by 
the Courts Act, 1971, and its powers and duties are defined by that 
Act. For present purposes (omitting unnecessary words) s. 13(4) of 
the 1971 Act provides: 








Coasby Plus, Emsworth, Hampshire 
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‘The Crown Court may admit to bail, or direct the admission to bail 
of any person ... (b) who is in custody pursuant to a sentence imposed 


RvK 


by a magistrates’ court, and who has appealed to the Crown Court Liverpool Crown 


against his...sentence...’ 


There is no other provision in s. 13 which could be relevant to this 
application, and therefore it must follow that, if I, as a judge of the 
Crown Court, am to have power to admit to bail a person who has 
appealed against his sentence, that person must be ‘in custody pursuant 
to a sentence imposed by a magistrates’ court’ and that if he is not 
‘in custody’ I have no such power. What is in dispute is whether this 
boy is or is not ‘in custody’ within the meaning of s. 13(4). 

The boy was found guilty by a juvenile court of burglary with intent, 
an offence, that is, under the Theft Act, 1968, s. 9(1)(a), which is 
punishable in the case of an adult with imprisonment; he does not seek 
to appeal against that finding of guilt. The juvenile court in due course 
made a care order in respect of him, committing him to the care of the 
local authority, acting no doubt under the powers granted to them by 
s. 7(7) of the Children and Young Persons Act, 1969. 

I should say that at the hearing of this application, which was, in 
accordance with the practice, held in chambers, I unhappily injected a 
certain confusion into the argument by referring to ss. 1 and 2 of that 
Act, as though the care order had been made as a consequence of care 
proceedings; in fact I do not think this misapprehension affects the 
main issue because it is clear that a care order, whether the result of 
care proceedings or following on a finding of guilt, has the same prac- 
tical result, but it does appear to me that the fact that I fell into error 
in that way is material in the determination of this preliminary point 
as I shall show later. Consequently on the making of that care order 
the boy was taken by the local authority to an assessment centre where, 
I was told, he still is nearly a month later. 

Section 83 of the Magistrates’ Courts Act, 1952, as amended by the 
1971 Act, provides: 


‘(1) A person convicted by a magistrates’ court may appeal 
to the Crown Court — (a) if he pleaded guilty, against his sentence; 
(b) if he did not, against the conviction or sentence ... 

‘(3) In this section the expression “‘sentence”’ includes any order 
made on conviction by a magistrates’ court, not being (a) a proba- 
tion order or an order for conditional discharge; (b) an order for the 
payment of costs; (c) an order [relating to the destruction of an 
animal] ; or (d) an order made in pursuance of any enactment under 
which the court has no discretion as to the making of the order or 
its terms’. 


Since a care order is not one of the orders excepted in subs. (3), 
it seems clear that such an order made under s. 7(7) of the Children 
and Young Persons Act, 1969, though not one made as a result of care 
proceedings (in which case a similar right of appeal is afforded by s. 2(12) 
of the Children and Young Persons Act, 1969), is an ‘order made on 
conviction by a magistrates’ court’ and is therefore a ‘sentence’ for 
the purposes of s. 83 of the Magistrates’ Courts Act 1952, against 


Court 


Judge Collinson 
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which the person convicted has a right of appeal to this court. 

In this case the appeal was originally brought by the boy’s mother 
(who was not a ‘person convicted’) but with the consent of all concerned 
it was treated as an appeal by the boy himself (the ‘person convicted’) 
and I gave leave for an appropriate notice to be served out of time to 
formalise the situation so that no purely technical problems should 
affect the appeal. 

On reflection I have observed that the respondents named in the 
original notice of appeal were the justices, their clerk, and the director 
of social services (again as though the care order in question were the 
result of care proceedings brought by the local authority, which may 
have contributed to my personal misapprehension to which I have 
already referred), but the prosecuting solicitor was represented before 
me, as were the director of social services and the mother and the boy, 
so that no injustice can conceivably be done if the prosecuting autho- 
rities are treated as respondents throughout. 

The boy is accordingly a person ‘who has appealed to the Crown 
Court against his sentence’, within s. 13(4) of the 1971 Act, and it is 
legitimate to conclude from the fact that he is seeking bail (presumably 
with a view to returning to his mother and father) that he is being kept 
in a place where he would prefer not to be, the assessment centre, but 
is he ‘in custody’ within the meaning of the 1971 Act while he is 
there? 

I am bound to say that I am surprised that neither the industry of 
counsel nor that of the learned editors of Clarke Hall and Morrison 
on Children (9th edn), nor indeed my own researches, have turned up 
any previous consideration by the courts of this point nor any useful 
definition of ‘custody’ in this context. 

For my own part, I have (I confess without much application of 
thought to the matter until this case) for a long time regarded care 
orders in this context as ‘non-custodial sentences’ for juveniles. Of 
course, prior to the operation of the Children and Young Persons Act, 
1969, the equivalent sentence on conviction for this boy might well 
have been an approved school order and at an approved school there 
would be considerable ground for saying that the boy was ‘in custody’, 
just as there now is if he had been sent to a detention centre, a deten- 
tion centre order or a Borstal order being certainly ‘custodial sentences’. 
If a care order is indeed a ‘non-custodial sentence’ then that circum- 
stance goes far to destroy the suggestion that the boy is now in ‘custody’. 

That there is a distinction between custody and care in the present 
context seems to me to be confirmed by s. 23 of the Children and 
Young Persons Act, 1969, which provides for the remand of a child 
or young person in care (unless he is released on bail) to alocal authority 
but (in subs. (4)) refers expressly to and excepts the provisions of s. 28 
of the Magistrates’ Courts Act, 1952, which provides in terms for 
committal for a sentence of Borstal training in custody. 

The juxtaposition of these three possibilities, bail, care and custody, 
in the 1969 Act, in the same section, when it is a question of remand 
must in my view postulate that there is a distinction between them. 
A remand on bail is one thing, clearly enough different both from a 
remand in care and a remand in custody, but for present purposes it is 
in my view much more significant that (in the 1969 Act itself) the 
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legislature felt impelled to except a committal ‘in custody’ for Borstal 
training from a mandatory requirement that (except where bail is 
granted) remand should be to the care of the local authority, an excep- 
tion that would be meaningless if a remand to the care of a local 
authority were the equivalent of a remand in custody. 

Counsel for the boy, in a careful and powerful argument (none the 
less effective for having been prepared ex improviso after a brief ad- 
journment when this point arose in the course of an application made 
under all the difficulties inherent in a long vacation emergency applica- 
tion), relied on a passage in Clarke Hall and Morrison on Children 
(9th edn, p. 209), where the learned editors say obscurely: 


‘Where anyone in custody has given notice of appeai to the 
Crown Court against the decision of the magistrates’ court: or has 
applied for a Case to be stated he may at the discretion of the court 
be released on bail (Magistrates’ Courts Act 1952, s. 89). It is ad- 
vised that this provision empowers the court to grant bail to persons 
the subject of a care order.’ 


I do not know what they intended to convey by the words ‘It is 
advised’ unless there is a misprint. Reference to their commentary 
on s. 89 of the Magistrates’ Courts Act, 1952, suggests that ‘advised’ 
may be an unusual misprint for ‘submitted’, and I propose to read their 
observations accordingly. Counsel for the boy says that since the pro- 
visions of s. 89 of the 1952 Act are for practical purposes the same as 
those affecting me in the 1971 Act as to granting bail, the opinions 
of the learned editors are equally applicable to me as to the magistrates. 
There was in fact an application for bail (presumably by the mother 
who was then the appellant) which was rejected. Counsel for the boy 
may be right, but the learned editors’ submission begs the very question 
that is in issue. If the boy, in care, is ‘in custody’ then no doubt 
both the magistrates and I do have power to grant him bail. So far, 
I would find it difficult on any ground to say that he is in custody. 

Counsel for the boy went on to submit that, since the boy has been 
taken away trom his usual place of abode against his will, he cannot 
go and come as he pleases, that his place of residence is at the discre- 
tion of the local authority, potentially until he is 18, subject to periodic 
applications to discharge the care order, that, although he may even 
be allowed home while yet in care, he may not be allowed home for 
weeks, months, years, or at all, there is in this case such a substantial 
restriction on his personal liberty that it becomes almost an abuse of 
language to say that he is not at once in the care of the local authority 
and in its custody. 

There are, in my view, two answers to this submission. The first 
is that, as it seems to me, the restrictions on personal liberty which 
counsel for the boy relies on are no greater than those which may be 
properly imposed on any minor member of a well-conducted family; 
young people are these days sometimes wont to regard their parents 
as ‘Victorian’ if their parents do so far forget themselves as to seek to 
impose conditions as to times of coming home, not going away from 
home without leave, and so forth, but I have little doubt that the courts 
would uphold a parents’ right to do these things with the final sanction 


RvK 


Liverpool Crown 
Court 


Judge Collinson 
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(if all else fails) of care proceedings where precisely the situation 
counsel for the boy complains of would prevail anew. 

Secondly, although no doubt it is theoretically possible for a local 
authority to act capriciously or even oppressively, the general duties of 
a local authority in care cases are set out in s. 12 of the Children Act, 
1948, and have as their first consideration the need to safeguard and 
promote the welfare of the child throughout his childhood; if the 
authority does fail in its duty, other steps are available than applica- 
tions for bail. I must comment that the safeguarding and promotion 
of the child’s welfare by no means necessarily involves surrender to 
his or to his parents’ wishes, although there is a duty to give due con- 
sideration to them. 

Consequently, while granting the basis of counsel for the boy’s 
submission, the loss of individual liberty involved does not lead me to 
hold that the boy here is ‘in custody’. 

I am aware that in determining this preliminary point against the 
boy and holding, as I do, that although he is in care he is not (within 
the meaning of the 1971 Act) in custody and that consequently I have 
no power to grant him bail, certain anomalies occur. If, as I think, 
I am right in holding that he is not in custody at present, he being in 
an assessment centre, it is possible that, as a result of applications under 
s. 31 of the Children and Young Persons Act, 1969, he might be removed 
to a Borstal institution or a remand centre, in which case possibly 
he would no longer be in care and probably would be in custody so that 
then I might well have power to grant him bail if his appeal against 
the original care order were still outstanding. The likelihood of a court 
granting bail in such circumstances would be remote having regard to 
the conditions which have to be fulfilled before he could be removed to 
a Borstal institution or a remand centre, and in any case, in such a 
case, he would be in the custedy of the Borstal or remand centre and 
not in the custody of the local authority. 

There are other anomalies, but these, as I see it, stem principally 
from the incomplete assimilation of the criminal side of the juvenile 
courts so far as care orders are concerned with the civil side. It is, 
for example, not clear to me, despite the views of the editors of Clarke 
Hall and Morrison, why or whether bail would ever be appropriate 
in care proceedings resulting in a care order on some ground other than 
an offence, which are civil proceedings, during the pendency of an 
appeal, and yet the order so made in those circumstance is of identical 
effect with the present one. The more so since if this court had to 
consider the matter, it would have to do so under s. 13(4) of the 1974 
Act, and it would be impossible then to say that the order, made 
in court proceedings, civil proceedings, was a sentence for the purpose 
since (see s. 57(1)) the appellant would not on that hypothesis be 
‘an offender.’ 

This consideration confirms me in my view that I have no power to 
grant bail here, and it is for this reason that, as I mentioned earlier, 
my initial misapprehension as to the nature of the original proceedings 
seems to have relevance to the eventual issue, in that civil proceedings 
seem to me to be anomalous in any event. However, even though 
these are not civil proceedings, so that the appeal is not in that sense an 
appeal against an order made in civil proceedings, even though the 
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appellant is a ‘person convicted’, and even though he has a perfect RvK 

right to appeal against the care order. I hold, as a matter of law, 

that this court has no power, for reasons I have given, to grant bail. Liverpool Crown 
Court 


Order accordingly . 
en ee Judge Collinson 


Solicitors: Silverman, Livermore & Co (for the boy); Solicitor, 
Merseyside Police Authority; Solicitor, Liverpool City Council. 


Reported by G.F.L. Bridgman, Esq, Barrister 


COURT OF APPEAL (CIVIL DIVISION) Cannock Chase 
(Megaw, L.J., Lawton, L.J., and Sir David Cairns) D.C. v Kelly 


7th July, 1977 Court of Appeal 
CANNOCK CHASE DISTRICT COUNCIL v KELLY 


Local Government — Hausing — Management, regulation, and control 
Termination of tenancy — Notice to quit — Tenant a good tenani 
— No breach of covenant — Housing Act, 1957, s. 111. 


The appellant was the tenant of a house of which the landlord was the 
district council, the tenancy, under s. 5(1) and (2)(b), of the Rent Act, 1968, 
being an unprotected tenancy. On November 21, 1975, the council gave the 
appellant written notice to quit on the following December 29, but she re- 
mained in possession, and in January, 1976, the council began proceedings 
in the county court claiming possession of the house. In particulars of the 
claim the council stated that they did not allege any specific breaches of the 
regulations and conditions of the tenancy, but said that the tenancy had been 
terminated by the notice of November 21, 1975. In her defence the appellant 
said that the council was under a duty to exercise under s. 11 of the Housing 
Act, 1959, the powers and duties of management, regulation, and control 
of the house in good faith and taking into account all relevant considerations 
which, in the circumstances they had failed to do. The county court judge 
accepted that the appellant had acted as a good tenant and there had been no 
beach of covenant, but he held that nevertheless it was open to the council 
to evict her, and he gave judgment for the council. On an appeal by the 
appellant, 

Held: the burden was on the appellant to show that in giving her notice to 
quit the council had not acted in good faith; lack ot good faith meant dis- 
honesty, not necessarily with a financial motive, and involved a grave charge; 
a public authority’s exercise of its statutory powers might properly be 
challenged before a court if it could be shown that the authority had, as a 
material factor in reaching its decision, taken into account a factor which as 
a matter of law should not have been taken into account or had failed to take 
into account a factor which should have been taken into account; if a decision 
on a competent matter was so unreasonable that no reasonable authority 
could have come to it the court could interfere, but the facts in the present 
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case did not come anywhere near anything of that kind; there were many 
reasons why a local authority might lawfully give a tenant notice to quit 
despite the fact that the tenant had not broken any covenant and could be 
described as a good tenant; the appeal would be dismissed. 


Appeal by Alma Kelly against a decision of Judge Allardice at 
Stafford County Court. 


P Baker QC and R Orme for the appellant. 
A Hidden QC and R Smyth for the Cannock Chase District Council. 
Cur adv vult 
7th July, 1977, the following judgment were read. 


MEGAW, L.J.: In January, 1975, Mrs Alma Kelly (whom I shall 
call ‘the tenant’) became the tenant of a council house, 86 Church 
Street, Rugeley, the landlord being Cannock Chase District Council 
(‘the local authority’). Because of s. 5(1) and (2)(b) of the Rent Act, 
1968, the tenant was not a protected tenant or a statutory tenant for 
the purposes of the Rents Act. No question of Rent Act protection, 
therefore, arises. On 21st November, 1975, the local authority gave 
the tenant written notice to quit on 29th December, 1975. The tenant 
remained in possession. On 14th January, 1976, the local authority 
started proceedings in the Stafford County Court againt the tenant 
claiming possession of the house. The particulars of claim read as 
follows: 


‘1. The [local authority is] entitled to possession of a dwelling- 
house known as 86 Church Street, Rugeley, in the county of 
Staffordshire which was let by the [local authority] to the [tenant] 
on a weekly tenancy at the weekly rent of £5.64 which said tenancy 
was duly determined by notice in writing to quit dated 21st November, 
1975, and expiring on 29th December, 1975, yet the [tenant] 
wrongly remains in ‘possession’ of the said dwelling-house. 

‘2. The net annual value for rating is £120 and the [local autho- 
rity] claims: (i) Possession of the said dwelling-house and costs; 
(ii) Mesne profits at the rate of £5.64 per week from 5th January, 
1976, until the date of hearing. 


The particulars of claim did not allege that the local authority’s 
claim for possession was in order to exercise its powers under the 
Housing Act, 1957. In my opinion, no such assertion was necessary. 
In Bristol District Council v Clark(1) it was held by this court that a 
local authority, having given notice to a council house tenant to quit, 
did not have to give evidence to show that its claim for possession was 
for the purpose of exercising those powers. Since evidence is not 
required to establish the fact, the fact does not have to be alleged in the 
pleadings. If that fact does not have to be pleaded or proved. I see no 
reason why, at least in the ordinary case, the local authority should 
have to plead or to prove anything as to its reasons. 

On 29th January, 1976, the tenant’s solicitors asked for further 
and better particulars of the claim, 
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‘specifying the grounds on which the order for possession is sought 
having regard to the regulations and conditions of the tenancy’. 


I do not think that the local authority was obliged to answer that 
request, but it did so, saying: 


‘The [local auhority| is not alleging any specific breaches of 
the regulations and conditions of tenancy and [bases its] claim for 
possession on the termination of the [tenant’s] former tenancy as 
specified in the particulars of claim.’ 


A defence was delivered. It was amended by leave on the day of 
the hearing in the county court, 14th May, 1976. As amended, it read 
as follows: 


‘1. The [tenant] denies the [local authority] is entitled to 
possession in the terms as set out or at all. 

‘2. The [local authority] is under a duty to excerise the powers 
and duties of management regulation and control of the said dwelling- 
house at 86 Church Street, Rugeley, in good faith and taking into 
account all relevant considerations. 

‘3. In breach of the said duty the [local authority] has failed to 
exercise [its] powers and duties, in particular the power to evict 
the [tenant], in good faith and taking into account all relevant 
considerations.’ 


At the hearing on that day, before his Honour Judge Allardice, 
evidence was given by the tenant. The evidence was in fact given, 
for reasons which do not matter, before counsel for the local authority 
made his address. Nothing turns on that. No other evidence was 
called. The effect of the tenant’s evidence, as it appears in the judge’s 
notes of evidence (supplemented to some extent by additional notes 
agreed between counsel, which had not been submitted to the learned 
judge), was as follows. 

The tenant had previously been a protected tenant in another house. 
That other house had been compulsorily acquired and demolished. 
As a result she had been rehoused by the local authority in January, 
1975, in 86 Church Street. She had been living there with her five 
children. She received £25 a week from social security. There were 
no arrears of rent. She had put fittings into the house and had re- 
decorated it. She had spent nearly £300 on acarpet. The state of the 
property was very good. In cross-examination she said that there had 
been complaints about her by a neighbour and there was some mention 
of a petition against her. She said in re-examination that she had been 
stabbed one night. She had been told to keep the noise down, but 
the noise was nothing to do with her. There had been no complaints 
from the local authority since November, 1975. 

So far as any such evidence might be relevant, the learned judge’s 
findings on it, or the assumptions he was prepared to make, were 
included in a passage which I read from the notes of his judgment, 
agreed between counsel and approved by the judge, as follows: 
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Cannock Chase ‘On her own account one or two things have gone wrong in the 
D.C. v Kelly [tenant’s] life. I accept that it is not the [tenant’s] fault that she 
was knifed and made too much noise. I accept from her that she has 
acted as a good tenant and there has been no breach of covenant, 
ee | but even if this is so - even if she is a good tenant and has spent 
money on the property — it is not enough to raise a prima facie 
case that the [local authority] has not acted in good faith and taken 
into account all the relevant considerations. It is open in my view 
for the [local authority] to evict somebody who is a good tenant. 
For the tenant merely to have to say “I am a good tenant” to retain 
possession is to bring in Rent Act principles by the back door.’ 


Court of Appeal 


So the judge is to be taken as having accepted or assumed that the 
tenant was a ‘good tenant’ and that there had been no breach by her 
of any term of her tenancy. Nevertheless he gave judgment for the 
local authority and made an order for possession. For the tenant it 
is submitted that the judge was wrong in law, on the facts as found 
by him. The argument for the tenant, in its essence, is that, because it 
was accepted that she was a good tenant and had not broken any term 
of her tenancy, there was thus, without more, established a prima facie 
case that the local authority must have abused its powers by having 
taken into account some consideration which it ought not to have 
taken into account or, negatively, by having failed to take into account 
some consideration which it ought to have taken into account. The 
local authority having called no evidence to seek to establish what 
were the considerations which led it to serve the notice to quit, the 
court could and should have held that an abuse of powers had been 
proved and the action for possession should have been dismissed. 

Unless there is anything in the ratio decidendi of Bristol District 
Council v Clark{1) which supports that submission, I should regard 
it as wrong and as inconsistent with the leading authority, Associated 
Provincial Picture Houses Ltd v Wednesbury Corpn(2). Lord Greene, 
M.R., in that case said: 


‘What, then, is the power of the courts? The courts can only 
interfere with an act of executive authority if it be shown that the 
authority have contravened the law. It is for those who assert that 
the local authority have contravened the law to establish that 
proposition.’ 


So, the burden is on the tenant. It is for the tenant first properly 
to allege, and then if challenged, to prove, the ‘contravention of the law’ 
in what, prima facie, is a permitted and lawful act of the local authority. 
One of the grounds on which a challenge can be made, and, if estab- 
lished, should certainly succeed, is bad faith. As Lord Greene says: 
‘Bad faith, dishonesty — those, of course, stand by themselves.’ I would 
stress, for it seems to me than an unfortunate tendency has developed 
of looseness of language in this respect, that bad faith or, as it is some- 
times put, ‘lack of good faith’, means dishonesty; not necessarily for 
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a financial motive, but still dishonesty. It always involves a grave charge. 
It must not be treated as a synonym for an honest, though mistaken, 
taking into consideration of a factor which is in law irrelevant. If a 
charge of bad faith is made against a local authority it is entitled, just 
as is an individual against whom such a charge is made, to have it pro- 
perly particularised. If it has not been pleaded, it may not be asserted 
at the hearing. If it has been pleaded but not properly particularised, 
the pleading may be struck out. I need say no more of that here, 
however, despite the allegation in the amended defence that ‘the 
{local authority] has failed to exercise [its] powers and duties .. . in 
good faith’. Counsel for the tenant in this court has disclaimed any 
charge of dishonesty on the part of the local authority or its officials. 

Lack of good faith goes. What remains? On Lord Greene’s analysis, 
even though there has been no bad faith, a public authority’s exercise 
of its statutory powers may properly be challenged before the court 
if it can be shown, the burden being on the challenger, that the autho- 
rity has, as a material factor in reaching its decision, taken into account 
a factor which as a matter of law should not have been taken into 
account or has failed to take into account a factor which should have 
been taken into account. To that extent a local authority, as landlord, 
is under a stricter obligation than a private landlord, in a case where 
the tenancy is not subject to the Rents Act. But, if such a challenge 
be made, it is for the tenant to particularise the relevant consideration 
or considerations alleged to have been taken into account or omitted, 
as the case may be, and to prove that erroneous taking into account or 
that erroneous omission which constitutes the so-called ‘abuse of the 
powers’. 

In the present case, no such consideration was specified. It is said 
that it ought to be inferred. Such an inference may be justified, even 
though the precise consideration erroneously taken into account or 
omitted, cannot be identified or proved. How that may arise is shown, 
again, in Lord Green’s judgment in the Wednesbury Corpn case(2): 


‘it is true to say . .. that, if a decision on a competent matter 
is so unreasonable that no reasonable authority could ever have 
come to it, then the courts can interfere. That, I think, is right, 
but that would require overwhelming proof, and in this case the facts 
do not come anywhere near such a thing.’ 


Nor, in my judgment, do the facts in the present case come any- 
where near anything of that kind. The submission for the tenant, in 
substance, is that, the tenant having been ‘a good tenant’ and not having 
committed any breaches of the terms of the tenancy, the local autho- 
rity’s decision to give her a notice to quit is such that no reasonable 
local authority could have made the decision. Hence the inference 
must be drawn, not of bad faith, but of some error in respect of the 
relevant considerations. 

The statutory powers of the local authority under s. 111 of the 
Housing Act, 1957, include the power to ‘manage, regulate and control’ 
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houses owned by it. As Lord Porter said in Shelley v London County 
Council(3): 


‘It is, to my mind, one of the important duties of management 
that the local body should be able to pick and choose their tenants 
at their will.’ 


(That passage and a sentence to the same effect from the speech of 
Lord Morton of Henryton in the same case were cited in the judgment 
of Lawton, L.J. in Bristol District Council v Clark(1). There are many 
reasons why a local authority may lawfully give a tenant notice to quit, 
despite the fact that that tenant has not broken any covenant, and 
despite the fact that that tenant could, objectively, be described as 
‘a good tenant’. There is, therefore, nothing on the facts proved or 
assumed in this case which justifies the inference that there has been 
an abuse of its powers by the local authority in giving notice to quit. 
There was, therefore, nothing in the amended defence, even if it be 
treated as alleging the matters put in evidence as to the tenant not being 
in breach of contract and being ‘a good tenant’, which provided any 
defence to the claim for possession. It was a defence which could have 
been struck out if put forward earlier. The amendment on the day 
of the hearing could have been successfully opposed. A local authority 
cannot be required to state its reasons, or to give discovery, or to 
assume an evidential burden at a trial, merely by reason of a defence 
which says, in effect: “You have no good reasons.’ 

Is there anything in the ratio decidendi of Bristol District Council v 
Clark(1), which invalidates the views expressed above? In my judg- 
ment there is not. In some ways Bristol District Council v Clark is a 
difficult case to follow. This is because from the report it is not poss- 
ible to discover how, or on what pleading or evidence, the points arose 
which are dealt with in the judgment of Lord Denning, M.R.., after his 
statement: ‘So there was no need for the [local authority] to give any 
more evidence’. It would seem that there must have been some express 
or tacit concession, either in the county court or in this court or in 
both, that ‘evidence’, whether oral or documentary, should be con- 
sidered by the court in relation to facts affecting the particular tenant 
and the particular tenancy and the steps that had been taken by the 
local authority with regard thereto leading up to the service of the 
notice to quit. The court, looking at those matters, came to the con- 
clusion that (I quote from Lord Denning): 


‘There is nothing in the suggestion that the corporation had 
abused their powers in the least.’ 


I find nothing in the ratio decidendi of that case which involves or 
suggests that as a matter of law a local authority, serving a notice to 
quit on a tenant, has to give its reasons, or that, if the tenant alleges 
that he has been ‘a good tenant’ and has not broken the terms of his 
tenancy, that in itself is a defence; or that the pleading of such a 
defence puts on the local authority the necessity to plead and give 
discovery and produce evidence as to its deliberations and as to the 





(1) [1975] 3 AI ER 976 
(3) 113 J.P. 1; [1948] 2 All ER 898; [1949] A.C. 56 





Justice of the Peace and Local Government Review Reports, March 11, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


considerations which led it to its decision in the exercise of its statutory 
powers. 

The passage which I have already quoted from the note of Judge 
Allardice’s judgment is, I think, consistent in its reason for rejecting 
the defence with the views which I have expressed. But earlier in his 
judgment the learned judge had expressed the view that if a council 
house tenant, having received from a local authority a notice to quit, 
desired to challenge it on the ground of bad faith or abuse of power, 
his correct course was to apply to the Divisional Court for a preroga- 
tive order or to the High Court for a declaration, and that, if he failed 
to do so before the notice had expired, the county court could offer 
no remedy. Counsel for the local authority, in this court, submitted 
as one of his arguments that the judge in the county court had a dis- 
cretion to refuse to deal with such a matter himself and to leave it to 
the tenant to apply to the High Court for a declaration or a prerogative 
order. As at present advised, I do not agree. It may well be that the 
county courts would be overwhelmed, and the local authorities would 
be gravely hampered in carrying out their functions, if, as was suggested 
in the present case, a tenant could hold up the obtaining of an order for 
possession and could bring about delay and discovery of documents 
and ultimately a trial with much oral evidence, merely by asserting: 
‘I am a good tenant; therefore you must have acted in abuse of your 
powers’. I hope I have made it clear that, if my judgment is correct, 
that will not do. If there is some basis for a defence alleging with proper 
particulars some bad faith on the part of the local authority or its 
officials, that is a different matter. I see no reason why there should 
be any necessity, or desirability, that such a case should not, in general 
at least, be dealt with in the county court, if it should arise. 

The last matter which I should mention is that counsel for the tenant 
sought to raise before us the suggestion, not apparently canvassed in 
argument in the county court, that since the evidence showed that the 
tenant had been rehoused, after a compulsory purchase order in respect 
of her previous residence, as recently as January, 1975, the local autho- 
rity was, or may have been, acting in abuse of its powers by giving 
her notice to quit some eleven months later, thereby, in effect, de- 
priving her of the security of tenure which she had a right to expect. 
That is not, in the circumstances, a matter which we can consider 
here. I would dismiss the appeal. 


LAWTON, L.J.: In this appeal, in my judgment, the first question 
to be decided is what was the ratio decidendi of Bristol District Council 
v Clark(1). Counsel for the local authority submitted that when a 
local authority having power to manage, regulate and control housing 
serves a notice to quit in respect of a dwelling-house which it owns 
(‘belongs’ is the statutory word, see s. 5(1) of the Rent Act, 1968) 
it need give no reason for doing so, and its rights to possession are the 
same as those of a landlord at common law. If this is right, the tenant 
had no case and this appeal must be dismissed. Counsel for the tenant 
submitted that the Bristol case(1) decided much more than this. He 
found in it the proposition that once a tenant of a local authority 
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raises the defence which the tenant pleaded in this case, namely, 
that the local authority had not exercised its powers of management, 
regulation and control ‘in good faith and taking into account all rele- 
vant considerations’, the trial judge had a duty to find out how it came 
about that a notice had been served and whether the local authority 
had considered the right factors. He found support for this pro- 
position in the following passage in Scarman, L.J.’s judgment: 


‘If one follows carefully the guidance by Lord Greene, M.R., 
in the Wednesbury Corpn case(2), then it is necessary in each case to 
determine what are the relevant matters to be considered and what 
are the irrelevant matters to be disregarded. Relevance and materiality 
will vary from case to case. There will be cases where it would be 
the duty of the housing committee, after consultation with the 
social services department, to give consideration whether there 
should be eviction or an application for attachment of earnings 
order and an abuse of power not to do so.’ 


In my judgment the Bristol case(1) decided more than counsel for the 
local authority submitted it did and less than counsel for the tenant 
said it did. 

The issue in the Bristol case on appeal was whether there was any 


evidence that the serving of a notice to quit had been an abuse, or an 
excessive use, of statutory powers. It would appear from what I said 
in my judgment that counsel for the local authority had conceded that 
proof of excessive use of statutory powers by a local authority could 
be a defence to a claim for possession of a dwelling-house. All three 
members of the court decided the appeal on the ground that there was 
no evidence of the abuse, or excessive use, of statutory powers: see 
Lord Denning, M.R., myself, and Scarman, L.J. I am satisfied that 
Scarr.an, L.J., in the passage in his judgment relied on by counsel 
for the tenant, was doing no more than pointing out what a trial 
judge might have to consider in some cases. This is shown by the use of 
the words ‘There will be cases’. 


As the question whether the abuse, or excessive use, of statutory 
powers could be a defence to a claim for possession of a dwelling- 
house had never been argued in the Bristol case(1), it was open to coun- 
sel for the local authority to argue, as indeed he did, that such abuse 
or excessive use could not be a defence to a claim for possession. He 
had to concede in argument that the validity of a notice to quit might 
be put in question by evidence of corruption as, for example, if it was 
proved that a housing manager had been bribed to get rid of a sitting 
tenant in favour of an applicant for a council house. He submitted that 
when a tenant in a possession case raised such an issue, the trial judge 
should adjourn the proceedings to enable the tenant either to apply 
for a prerogative order or to bring an action for a declaration. I find 
difficulty in envisaging the form of a prerogative order in such circum- 
stances. The only order which would make sense would be one of 
prohibition against continuing with the claim. Why the tenant should 
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have to go to the trouble of getting the Divisional Court to stop the 
proceedings I do not understand. If on proof of certain facts the claim 
for possession should fail, the court of trial is the proper tribunal to 
say so. If corruption, which would be a form of abuse of statutory 
powers, could affect the validity of a notice to quit, I can see no reason 
why, by way of defence to a claim for possession, the tenant cannot 
plead that the notice served on him was not a valid one. In my judg- 
ment the abuse or excessive use of statutory powers by a local autho- 
rity acting as a housing authority can provide a defence for a council 
tenant against a claim for possession. 

The tenant, however, will be making the allegation. He will have 
to plead it and prove it. Until such a plea in proper form is before the 
court the local authority’s claim for possession should be dealt with 
as if it were a claim by a private landlord for possession of a dwelling- 
house which was outside the Rent Acts. By a defence in proper form 
I mean a pleading which conforms with the rules of court. The County 
Court Rules do not say specifically how an allegation of the abuse 
or excessive use of statutory powers should be pleaded. If follows that 
the Rules of the Supreme Court apply. Particulars should be given. 
Without particulars it would be difficult, probably impossible, for the 
local authority to know what discovery to give and to meet the defence. 

In deciding as I have about pleading I have not overlooked that in 
the county court in this type of case defendants are often unrepre- 
sented. County court judges are used to this. Defendants are, of course, 
given an opportunity of saying why a possession order should not be 
made against them. If a defendant said anything which led the judge 
to suspect that there were reasonable grounds for thinking that there 
had been an abuse of statutory powers he would, no doubt, adjourn 
the case for the defendant to get legal advice. In this case there was no 
proper plea of abuse, or excessive use, of statutory powers. Neverthe- 
less the tenant was allowed to give evidence in support of the plea 
she had put forward by way of defence. In so far as her evidence went 
to prove that she would be inconvenienced and out of pocket by being 
given notice to quit, it was irrelevant. Her evidence, which was uncon- 
tradicted, that she had paid her rent regularly and had been a good 
tenant did not, in my judgment, raise a prima facie case that the council 
had abused their statutory powers in any way. They had a duty under 
the Housing Act, 1957, to manage, regulate and control such housing 
property as belonged to them. As was decided in Shelley v London 
County Council(3), the powers of management include the powers 
to pick and choose tenants at will and to give notices to quit. Proper 
management may call for the assessment of need and the allocation 
of housing resources. As was pointed out in argument, the duty to 
assess need and to allocate resources may necessitate notices to quit 
being given to persons who have paid their rent and complied with the 
terms of their tenancies. The giving of a notice to quit to such a 
tenant is consistent with proper management, regulation and control. 
More than this would be required to establish a prima facie case of abuse, 
or excessive use, of statutory powers. This was the alternative reason 
given by the trial judge for rejecting the tenant’s defence. His first 
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reason, namely that the defence of abuse of statutory powers could 
not be raised after expiry of the notice to quit, was clearly wrong. 
If the abuse of statutory powers has rendered a notice to quit invalid 
the tenant is entitled to say so whenever a claim for possession is 
made. Anyway a valid claim for possession cannot be made until the 
notice to quit has expired. 

As I have based my judgment on the absence of a proper plea and 
lack of evidence to establish a prima facie case, I do not find it necessary 
to make any comment as to what would, and what would not, amount 
to an abuse, or excessive use, of statutory powers invalidating a notice 
to quit. I would dismiss the appeal. 


SIR DAVID CAIRNS. I agree with the whole of both judgments. 


Appeal dismissed 


Solicitors: Wedlake Bell, for Pickering & Pickering, Rugeley; Solicitor, 
Cannock Chase District Council. 


Reported by G.F.L. Bridgman, Esq, Barrister 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Forbes, J., and Croom-Johnson, J.) 


14th July, 1977 


JEFFREY v BLACK 


Criminal Law — Evidence — Arrest of defendant — Police entering 
defendant’s residence without consent — Articles found relating to 


another offence — Admissibility of evidence irregularly obtained 
— Discretion of court. 


The respondent was arrested by police officers on a charge of theft. Be- 
fore he was bailed he was told that they intended to search the premises 
where he lived. He went with the police to those premises, he did not consent 
to his room being entered by the officers, but they entered without his con- 
sent, and later he was charged with unlawful possession of cannabis and 
cannabis resin. Justices dismissed those charges on the ground that the police 
had unlawfully entered the defendant’s room. On appeal by the prosecution, 

Held: police officers who arrested a suspect at one place were not entitled 
without proper authority to search his residence at another place when the 
contents of his residence bore no relation to the offence with which the sus- 
pect was charged, and any evidence found by the police would not be ad- 
missible against the suspect, but the mere fact that that evidence was ob- 
tained irregularly did not prevent that evidence being relevant and acceptable 
by the court, subject to the discretion, possessed by magistrates and any other 
criminal tribunal in an exceptional case where not only have the police entered 
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without authority but they have been guilty of trickery, or have misled 
someone, or have been oppressive or unfair, or in other respects have behaved 
in a morally reprehensible manner, to decline to allow any evidence to be 
called for the prosecution if they thought it would be unfair or oppressive 
to the defendant to allow it to be given; in the present case the justices would 
not be justified in exercising their discretion favourably to the respondent 
simply because the evidence in question had been obtained by police officers 


who had entered without the appropriate authority, and the appeal would be 
allowed. 


Case Stated by Brighton justices. 


D Farquharson QC and R Carr for the appellant. 
B Hytner QC and R Cherrill for the respondent. 


LORD WIDGERY, C.J.: This is an appeal by Case Stated by justices 
for the county of East Sussex sitting in and for the petty sessional 
division of Brighton in respect of their adjudications as a magistrates’ 
court in Brighton on 18th March 1976. On that day an information 
had been laid against the present respondent charging him with two 
offences. The first was that on 10th December, 1975, he unlawfully 
had in his possession cannabis resin, and the second was that on the 
same date he unlawfully had in his possession cannabis, in each instance 
a controlled drug the possession of which without lawful excuse is an 
offence. 

The two cases were tried together by consent, and the justices 
found the following facts. The respondent was arrested by two mem- 
bers of the police drug squad in Brighton, but his arrest had nothing to 
do with drugs. He was arrested for the offence of stealing a sandwich 
from a public house. After he had been charged with the offence and 
before he was bailed, he was told by the police that they intended to 
search his premises, meaning thereby the premises in which he lived. 
The respondent went with the officers to his home. He opened the 
door with a key. The officers then entered the premises and as they 
crossed the hall they were asked by the respondent to be quiet because 
he did not wish his landlady to know what was going on. The respon- 
dent then showed them to his room and they commenced to search 
that room. 

At that point objection was taken by the defending solicitor that it 
was not competent for the police officers to go further and give evi- 
dence of what they had found in this room. The evidence had reached 
the brink of discovery, as it were, but objection was taken to the matter 
going any further. The basis of the objection was that, unless the 
accused had consented to his rooms being entered by the police of- 
ficers, their entry, was unlawful, and it was further submitted that, 
following on such unlawful entry, any evidence acquired would itself 
not be admissible. 

The first question which the justices had to decide was whether 
consent had been given or not, and they clearly came to the conclusion 
that it had not. We approach this case on the footing that the police 
officers entered without the consent of the respondent, the occupier. 
Nothing daunted by this, counsel for the appellant contends that as a 
matter of law the police officers were entitled to enter without the 
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consent of the occupier, and so the first question of law for us to 
decide is whether that is a correct submission or not. 

Counsel for the appellant has shown us all the authorities. We are 
very grateful to him for so doing. He admitted quite readily that there 
is no authority which takes him all the way in his submission that the 
police officers here acted lawfully, but he invites us to say that this is a 
part of the law which is developing rapidly, and that we ought to 
recognise that by now it has developed to the point when this particular 
entry by the police oificers was not unlawful. 

The last authority on this subject, to which I want to refer, contains 
the words of Lord Denning, M.R., in what I believe to be the furthest 
point to which the courts have gone, and moreover to be the clearest 
and most helpful authority available to us in this case. The passage I 
want to refer to is from Lord Denning’s judgment in Ghani v Jones(1) 
where he said: 


‘I would start by considering the law where police officers enter 
a man’s house by virtue of a warrant, or arrest a man lawfully, with 
or without a warrant, for a serious offence. I take it to be settled 
law, without citing cases, that the officers are entitled to take any 
goods which they find in his possession or in his house which they 
reasonably believe to be material evidence in relation to the crime 
for which he is arrested or for which they enter.’ 


I draw particular attention to the fact that Lord Denning is expres- 
sing the opinion that this activity on the part of the police officers is 
permissible in law if the goods which they find are goods which they 
reasonably believe to be material evidence in relation to the crime for 
which he is arrested. It may very well be that if the police officers in 
the instant case had any sort of reason for thinking that the respon- 
dent’s theft of the sandwich required an inspection of his premises, 
they might have made that inspection without further authority. But it 
is perfectly clear that when they entered his premises, they were 
not in the least bit concerned about the sandwich. Their concern was 
something quite different, namely, whether they would find drugs on 
the premises. 

In my judgment, without, I hope, disrespect to counsel for the 
appellant’s most helpful argument, the first point in this case is con- 
cluded by those considerations. I do not accept that the common 
law has yet developed to the point, if it ever does, in which police of- 
ficers who arrest a suspect for one offence at one place can thereby 
authorise themselves, as it were, to go and inspect his house at another 
place when the contents of his house, on the face of them, bear no 
relation whatever to the offence with which he is charged or the evi- 
dence required in support of that offence. 

However, having failed to succeed on his first point, counsel for the 
appellant is by no means exhausted in this matter because the next 
point he takes is that, even if the justices were right in holding that 
the entry of these two police officers was unlawful, that does not 
prevent any drugs or the like which they found in the house from 
being the subject of admissible evidence in the trial. 


(1) 134 J.P. 166; [1969] 3 All ER 1700; [1970] 1 QB 693 
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It is firmly established according to English law that the mere fact 
that evidence is obtained in an irregular fashion does not of itself pre- 
vent that evidence from being relevant and acceptable to a court. 
The authority for that is Kuruma Son of Kaniu v Reg.(2), and I need 
only refer to one passage to make good the proposition which I have 
already put forward: 


‘In their Lordships’ opinion, the test to be. applied in consid- 
ering whether evidence is admissible is whether it is relevant to the 
matters in issue. If it is, it is admissible and the court is not con- 
cerned with how the evidence was obtained. While this proposition 
may not have been stated in so many words in any English case, 
there are decisions which support it and, in their Lordships’ opin- 
ion, it is plainly right in principle.’ 


There one has a pronouncement by the Privy Council, and I have 
not the least doubt that we must firmly accept the proposition that an 
irregularity in obtaining evidence does not render the evidence inad- 
missible. Whether or not the evidence is admissible depends on whether 
or not it is relevant to the issues in respect of which it is called. 

At this point it would seem that the appellant ought to succeed in 
his appeal because at this point what he appears to have shown is that 
the magistrates were wrong in failing to recognise the law as stated in 
Kuruma Son of Kaniu v Reginam(2). But that is not the end of the 
matter because the magistrates sitting on this case, like any other 
criminal tribunal in England sitting under English law, have a general 
discretion to decline to allow any evidence to be called by the prose- 
cution if they think that it would be unfair or oppressive to allow that 
to be done. In getting an assessment of what this discretion means, 
magistrates ought, I think, to stress to themsclves that tre discretion is 
not a discretion which arises only in drug cases. It is not a discretion 
which arises only in cases where police can enter premises. It is a dis- 
cretion which every criminal judge has all the time in respect of all the 
evidence which is tendered by the prosecution. It would probably give 
magistrates some idea of the extent to which this discretion is used if 
one asks them whether they are appreciative of the fact that they have 
the discretion; it may well be that a number of experienced magistrates 
would be quite ignorant of the possession of this discretion. That 
would give them some idea of how relatively rarely it is exercised 
in our courts. But if the case is exceptional, if the case is such that not 
only have the police officers entered without authority, but they have 
been guilty of trickery or they have misled someone, or they have been 
oppressive or they have been unfair, or in other respects they have 
behaved in a manner which is morally reprehensible, then it is open 
to the justices to apply their discretion and decline to allow the particu- 
lar evidence to be let in as part of the trial. I cannot stress the point too 
strongly that this is a very exceptional situation, and the simple, un- 
varnished fact that evidence was obtained by police officers who had 
gone in without obtaining a search warrant is not enough to justify the 
magistrates in exercising their discretion to keep the evidence out. 

Just what the magistrates’ view on this discretion was is very hard 
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to say from the Case. The Case itself seems to suggest that the whole 
issue was fought out on the question of fact, namely, whether the 
police officers had or had not permission to go in. It was pointed out 
by Forbes, J., in argument that it does seem probable that the justices 
had their attention drawn to the existence of the discretion because 
they refer in their Case to King v Reg.(3), which is a case on the exer- 
cise of this discretion, and they also refer to a paragraph in Archbold 
(30th edn. para 1405) dealing with the same topic. 

It seems to me, therefore, that in fairness to the respondent we 
ought to assume that the argument as to discretion was put forward, 
and we ought to consider whether the justices in this case could support 
their decision to dismiss these informations in the exercise of their 
discretion. In my judgment, they could not. For the reasons I have 
already given the justices would not be justified in exercising their 
discretion favourably to the defence simply because the evidence in 
question had been obtained by police officers who had entered with- 
out the appropriate authority. For those reasons I think that the appeal 
should be allowed and I would send the case back for a rehearing 
before a different Bench. 


FORBES, J.: I agree the case should be sent back for rehearing in 
that way. I desire to add something about the substance of the first 
point argued by counsel for the appellant. 

Apart from the question whether or not the officers were search- 
ing for something which had no materiality to the accusation which 
they were making against the accused, there is the other point that they 
had arrested the accused at one place and were seeking to suggest that 
they had, and indeed counsel for the appellant was arguing that they 
had, authority ipso facto to search in another place the dwelling-house 
of the person whom they lawfully arrested. This, counsel says, is a 
practice of the police in serious cases where it seems likely that some 
material evidence can be obtained by that search. He accepted that at 
any rate up to the case of Elias v Pasmore(4) there was no direct 
authority for that proposition, and that (perhaps I may put it this 
way) Elias v Pasmore had been so frequently criticised that it was 
hardly a reliable guide to what the law was. But he relied on two later 
cases: Chic Fashions (West Wales) Ltd v Jones(5) and Ghani v Jones(1), 
and to the judgments of Lord Denning in those two cases. 

Returning to the passage from the latter of those two cases which 
Lord Widgery has just read, and speaking for myself, I can find no 
unambiguous statement in that passage from the judgment of Lord 
Denning to the effect that police officers have a right when they have 
arrested a person in place A to search his dwelling-house in place B 
with nothing more. The passage on that point, and on that narrow 
point only, seems to me to be equivocal and one could read it one way 
or another. 

For myself, taking that view of that passage, I would not be pre- 





(1) 134 J.P. 166; [1969] 3 AILER 1700; [1970] 1 QB 693 
(3) [1969] 1 A.C. 304 
(4) 98 J.P. 92; [1934] 2 KB 164 
(5) 132 J.P. 175; [1968] 1 AIL ER 229; [1968] 2 QB 299 
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pared to hold that at any rate at present the police had the wide author- 
ity which counsel for the appellant seeks to justify. For that reason, 
and for the reason given by Lord Widgery, I reject this appeal on the 
first point, but I entirely accept and agree with the view put forward 
by Lord Widgery on the second point. It seems to me that the justices, 
although they may have reached a point at which they considered they 
had some discretion in this matter, clearly cannot have had in mind the 
type of discretion which they had, nor perhaps the rarity with which 
that kind of discretion is exercised. For those reasons I agree that the 
case should go back to another Bench. 


CROOM-JOHNSON, J.: I agree with both judgments which have 
been delivered. 


Appeal allowed. 


Solicitors: Solicitor, Sussex Police Authority; Chapman, Baker & 
Wilson, Brighton. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Melford Stevenson, J., and Slynn, J.) 


21st June, 1977 


R. v HORSEFERRY ROAD MAGISTRATES’ COURT. Ex parte 
ADAMS 


Magistrates — Committal — Submission of no sufficient case to com- 


mit — Rejection — Right of defendant to be heard — Magistrates’ 
Courts Rules, 1968, r. 4(10). 


The applicant was before the magistrate on charges of assault. Committal 
proceedings were begun and at the end of the case for the prosecution a sub- 
mission of no sufficient case to commit was made on behalf of the appli- 
cant. The magistrate ruled that there was a prima facie case. Counsel for the 
applicant then sought to call the applicant, but the magistrate declined to 
allow him to be called, and committed him for trial. The applicant applied 
for an order of certiorari to quash the order of committal. 

Held: on the construction of r. 4(10) of the Magistrates’ Courts Rules, 
1968, it was evident that the defendant’s evidence was contemplated as being 
available to the court before the decision whether or not to commit was taken; 
it made no difference that there had been a submission of no sufficient case to 
commit; the committal, therefore, should be quashed, and certiorari would go. 


Application by John Adams for an order of certiorari to bring up 
and quash an order made by R J A Romain Esq sitting at the Horse- 
ferry Road Magistrates’ Court as an examining magistrate, by which he 
committed the applicant for trial at Knightsbridge Crown Court on 
charges of assault. 
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R. v Horseferry Rd. P.-Digney for the applicant. 


Mag. Ct. 


Queen’s Bench 
Division 


Lord 
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B Mills for the prosecution. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of the applicant for an order of certiorari addressed to the 
Horseferry Road Magistrates’ Court and requiring that there should be 
brought up into this court with a view to its being quashed an order of 
the magistrates’ court which I have mentioned, in the person of Mr 
R J A Romain, committing the applicant for trial at Knightsbridge 
Crown Court in respect of two criminal offences. The detail is some- 
what scanty in the papers before us, but it is sufficient to draw the 
main picture without too much difficulty. The applicant was charged 
with assaulting two waiters at a restaurant and obtaining property by 
deception in that he obtained a meal with no intention of paying for 
it. On the obtaining charge he had a joint defendant, a Miss Turner. 
The offences of obtaining by deception go out of the case at this 
point, and I need not pursue them further. We are, therefore, concerned 
with the two charges of assault which survive against the applicant. 

Old-fashioned committal proceedings were begun and, as the eviden- 
ce for the prosecution was developing, it seems that the magistrate 
asked counsel for the applicant whether there was going to be a sub- 
mission. Counsel for the applicant said it was intended that there 
should be a submission at the end of the case for the prosecution. The 
evidence continued and, at the end of the case for the prosecution, a 
submission was made. The affidavit of Mr Marshall, the applicant’s 
solicitor, on which we have to rely, is not entirely clear on this point, 
but it seems to me that one must assume that a submission of no 
sufficient case to commit was made at the close of the prosecution 
case. 

The magistrate considered this matter on the evidence for the 
prosecution, which was all that was before him, and ruled that there 
was a prima facie case. Counsel for the applicant then sought to call 
the applicant, but the prosecution objected on the ground that, as 
there had been a submission on the part of the defence which had been 
rejected, the defence could not have a second bite at the cherry, as it 
were, by calling the applicant or other defence witnesses and seeing if 
the prima facie view of the magistrate could be reversed. The magis- 
trate was taken slightly unawares by this move, and after consider- 
ation and further argument he declined to allow the applicant to be 
called. He explained his refusal by saying: 


‘It is no part of my duty to assess the credibility of any witness 
at all, whether prosecution or defence. If the jury accept the cred- 
ibility of the prosecution witnesses they could find the [applicant] 
guilty. I reject the application to call the [applicant] because it is 
no part of my function as an examining justice to assess his cred- 
ibility any more than that of a prosecution witness.’ 


So, taking that view, he committed the applicant for trial on the 
case for the prosecution, and the defence evidence did not see the 
light of day. It is contended before us that the magistrate erred in 
law in refusing to hear the applicant before he finally made up his 
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mind whether or not the case should be committed. R. v Horseferry Rd. 


The regulations which deal with this part of the procedure in a 
magistrates’ court are the Magistrates’ Courts Rules, 1968, and prim- 
arily r 4. Rule 4 deals in considerable detail with the conduct of com- 
mittal proceedings, and the sub-paragraph which we need to read first 
is sub-para (6): 


‘After the evidence for the prosecution (including any statements 
tendered under s. 2 of the Criminal Justice Act, 1967) has been 
given and after hearing any submission if any is made, the court 
shall, unless it then decides not to commit for trial, cause the charge 
to be written down, if this has not already been done, and, if the 
accused is not represented by counsel or a solicitor, shall read the 
charge to him and explain it in ordinary language.’ 


Observe that among the things which have to be done before the 
charge is written down is to hear submissions, if any are made. Clearly 
what is contemplated here is that, if the submissions are rejected, then 
the other steps specified in sub-para (6) are to be followed. The matter 
does not end there because after the following sub-paragraphs, which 
are not directly relevant to our problem, one comes to sub-para (10) 
which says: 


‘After complying with the requirements of this rule relating to 
the statement of the accused, and whether or not he has made a 
statement in answer to the charge, the court shall give him an 
opportunity to give evidence himself and to call witnesses.’ 


If one leaves out a case where a submission of no sufficient case to 
commit is made, it is quite evident that the defendant’s evidence is 
contemplated as being made available to the court before the decision 
whether or not to commit is taken. Therefore, the question before us 
reduces itself to the comparatively simple one: Does it make any 
difference that there has been a submission? In other words, is it right 
that the magistrate denied himself the advantage of hearing the appli- 
cant’s evidence in the present case merely because there was a sub- 
mission, it being quite obvious from the rules that in the absence of 
such a submission he would have heard that evidence in the ordinary 
way if such evidence was tendered? There is no authority on this 
point, and it seems to me that it would be very surprising if the position 
were not as the applicant here alleges. It is well known that in crimin- 
al courts there is, as a general rule, a right for the defence to pursue an 
argument and call evidence, even though it has unsuccessfully made a 
submission of no case at the appropriate time. 

I cannot for the life of me see why a different consideration should 
apply to committal proceedings. I do not see any objection to the 
defendant having, as it was put, two bites of the cherry. It seems to 
me perfectly logical that, if the submission at the close of the prose- 
cution case fails, the defendant should be able to call his own evi- 
dence and then make another effort to get the magistrate to refuse to 
commit later on. 

I am very much reinforced in that view by the fact that counsel for 
the prosecution appearing before this court does not seek to persuade 
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us that the action of the magistrate was right. That really disposes of 
the case. 


To sum up, therefore, this application should succeed, the com- 
mittal should be quashed, and events should take their course there- 
after. If the matter comes before the magistrate on committal pro- 
ceedings again, he will no doubt hear all the evidence and make his 


decision to commit or not on all the evidence, as is the practice in 
such cases. 


MELFORD STEVENSON, J. I agree. 
SLYNN, J. I agree. 

Committal quashed. 
Solicitors: Underwood & Co; Solicitor, Metropolitan Police. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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(Lord Denning, M.R., Roskill, L.J., and Shaw, L.J.) 


31st May, 1977 


LONDON BOROUGH OF HAMMERSMITH v 
MAGNUM AUTOMATED FORECOURTS, LTD. 


Nuisance — Noise — Abatement — Notice by local authority requiring 
abatement — Appeal by defendants to magistrates’ court — Proceed- 
ings by local authority in High Court for injunction before hearing 


of appeal — Competency — Control of Pollution Act, 1974, s. 58(3) 
(8). 


A local authority, being satisfied that noise amounting to a nuisunce was 
being caused by the defendants in their area, served on the defendants a 
notice requiring abatement of the nuisance under s. 58(1) of the Control of 
Pollution Act, 1974. The defendants appealed against the notice to a magis- 
trates’ court under s. 58(3). Before the determination of the appeal the local 
authority took proceedings in the High Court under s. 58(8) for an injunction 
restraining the defendants from continuing to commit the nuisance, but the 
judge refused to grant an injunction as there was an appeal pending in the 
magistrates’ court. The local authority appealed. 

Held: when a defendant was committing a plain breach of the law a local 
authority could go to the High Court for an injunction without waiting for 
the decision of a magistrates’ court on an appeal by the defendant under 
s. 58(3), or for finality anywhere. 

Per Shaw, L.J: Before a local authority seek an injunction under s. 58(8) 
of the Control of Pollution Act, 1974, they must have formed the opinion 


that proceedings under s. 58(4) would not provide an adequate or effectual 
remedy. 
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Appeal by the plaintiffs, the London Borough of Hammersmith, 
against a decision of Croom-Johnson, J., refusing an injunction to 
restrain the respondents from continuing to commit a nuisance in 
breach of s. 58 of the Control of Pollution Act, 1974. 


R. Sears, Q.C., and J. M. Sullivan for the appellants. 
A. Dawson, Q.C. and J. Furber for the respondents. 


LORD DENNING, M.R.: This is the first case we have had under 
the Control of Pollution Act, 1974. That Act makes special provision 
to prevent pollution of various kinds such as pollution by waste dis- 
posal, pollution of water, pollution by noise, and pollution of the at- 
mosphere. This case is concerned with pollution by noise. Local auth- 
orities are given special powers by which they can serve notices on 
concerns which are making so much noise as to be a nuisance. The 
persons responsible for the noise are bound to comply with those 
notices. It may mean the closing of a business, or the reduction of it, 
without compensation. So it is an important measure. 

Until recently Rowan Road in Hammersmith was a quiet street. 
There had been a small petrol filling station there some years ago, but 
at that time it was only open in the daytime. It had been empty for 
three years from 1973 to 1976. But in June, 1976, works were started 
there. A business concern erected a new building called a ‘taxi care 
centre’. It operated a 24-hour service. There were automatic pumps 
which provided diesél oil for taxis. They were operated by means of 
banknotes and coins which were put into the slots. There was an 
automatic oil dispensing machine, a car washing hose, and so forth. 
There were vending machines there from which people could get 
cigarettes, food and hot drinks on the site. There were no attendants. 
Everything was automatic. It could be worked for 24 hours every 
day. ; 

Soon after it started the local residents, who had been living there 
for years, complained. They were frequently disturbed at night. A 
census was taken of what happened. Taxis came and went. They kept 
their engines idling while in the forecourt, or while the drivers were 
refuelling, or when refreshing themselves and the like. Sometimes 
the taxis had to queue up in the forecourt. The noise was particularly 
bad in the early hours of the morning — from one o’clock to four 
o’clock. Taxis came in every five or six minutes. The people living 
nearby could not sleep. It was reported to the local authority. 

On receiving those complaints, the local authority took steps under 
the 1974 Act, s. 58(1) of which provides: 


‘Where a local authority is satisfied that noise amounting to a 
nuisance exists, or is likely to occur or recur, in the area of the 
local authority, the local authority shall serve a notice imposing 
all or any of the following requirements — (a) requiring the abate- 
ment of the nuisance or prohibiting or restricting its occurrence or 
recurrence; (b) requiring the execution of such works, and the taking 
of such other steps, as may be necessary for the purpose of the 
notice or as may be specified in the notice; and the notice shall 
specify the time or times within which the requirements of the 
notice are to be complied with.’ 
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Hammersmith It should be noticed that that section imposes a positive duty on 
v Magnum the local authority. They ‘shall serve a notice’. The local authority did 
their duty. They served a notice on the persons responsible for the 
nuisance, that is, on the company which was operating this taxi care 
centre, the defendants. 
Lord LORD DENNING, M.R. It is interesting to observe that the local 
Denning, M.R. authority have a special noise prevention service. They have experts 
who can take readings with modern equipment to measure decibels. 
On getting their report the local authority were satisfied that there 
was a nuisance by noise. On Ist December, 1976, they gave notice 
in accordance with their statutory duty. They required the defendants 
within 28 days to ‘cease all operations and activities on the premises 
every day between the hours of 11.00 p m and 7.00 a m the following 
day’. So there it was. By the end of December the defendants had to 
cease all operations at night at this taxi care centre. 
The 1974 Act, in s 58(3), gave the defendants a right of appeal to 
a magistrates’ court. The defendants exercised this right. On 15th 
December, 1976, they lodged an appeal in accordance with the regu- 
lations contained in the Control of Noise (Appeals) Regulations, 1975. 
Now comes an important point. That appeal did not operate as a stay. 
There is an express provision in s 70(2)(b) of the 1974 Act which says 
that the Secretary of State can prescribe the cases in which a notice 
is or is not to be suspended pending an appeal. The Secretary of State 
made reg 10(2)(b) of the 1975 regulations which said: 


Court of Appeal 


‘A notice to which this regulation applies shall not be suspended 
if in the opinion of the local authority ... (b) the expenditure 
which would be incurred ... in the carrying out of works in com- 
pliance with the notice before any appeal has been decided would 
not be disproportionate to the public benefit to be expected in 
that period from such compliance.’ 


aurysdwey ‘yomswy ‘snig Aqseop J Xq pursuq ul payutg 


That is what the local authority stated in this very notice. They said: 


‘In the event of an appeal this notice shall NOT be suspended 
until the appeal has been abandoned or decided by the court, as, 
in the opinion of the [local authority], the expenditure which 
would be incurred . . . would not be disproportionate to the public 
benefit to be expected in that period from such compliance.’ 


The notice also contained a warning that if the defendants contra- 
vened the notice, they could be fined up to £200 for the first offence 
and, further, the local authority could take proceedings for securing 
the abatement, prohibition or restriction of the nuisance. That was 
all stated in the notice which was served on lst December, 1976. 

The defendants, as I have said, appealed to the West London Magis- 
trate’s Court. They lodged their appeal on 15th December, 1976. It 
would take about three months before it was heard by the magistrates. 
Meanwhile the defendants ought to have obeyed the notice. But they 
did not do so. They went on with their operations just as before. Their 
‘taxi care centre’ operated all through the night despite the notice. 
The evidence shows that by March, 1977, even more taxis, and so on, 
were using this service than there had been in December. Faced with 
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this flagrant disobedience, the local authority took proceedings in the 
High Court. The taxi care centre should have stopped between 11.00 
at night and 7.00 in the morning and it had not done so. So the local 
authority on 21st February, 1977, applied for an injunction. 

Thus there were two proceedings going along at the same time. On 
the one hand, there was the appeal by the defendants to the magis- 
trates. On the other hand, there was the writ by the local authority in 
the High Court for an injunction. Evidence was quickly prepared on 
both sides. The local authority had their expert evidence and several 
local residents on their side. The defendants went to a big firm of ex- 
perts, Acoustic Technology Ltd, who investigated the matter and 
reported: 


‘It is considered that no noise nuisance exists in the area... there 
is no valid justification to enforce closure between 2300 and 0700 
hours.’ 


The appeal came before the magistrate on 13th March, 1977. The mag- 
istrate was told that proceedings were going on in the High Court, 
and, therefore, he adjourned the appeal. He said that he would not 
decide it pending the decision of the High Court. 

On 4th May, 1977, the High Court proceedings came before Croom- 
Johnson, J. He heard argument on both sides. He felt that, as there 
were proceedings by way of an appeal in the magistrates’ court, the 
magistrate ought to decide it and he ought not to grant an injunction. 
He said: 

‘But for the existence of the statutory machinery I would have 
given an injunction. The local authority’s scientific evidence would 
have justified it, so would the evidence from the neighbours.’ 


So we reach this impasse: the magistrate waited for the High Court, 
and the High Court waited for the magistrate. To break the impasse, 
the local authority appeal to this court. 

The solution to this case is to be found by remembering that Parlia 
ment has entrusted the local authority with wide powers to act urgently 
in the public interest. It is for them to consider whether there is a nuis- 
ance by noise or not. If they are satisfied that there is a nuisance then, 
even though they have not heard the other side, it is in their power, 
and moreover it is their duty, to give notice to the person responsible 
and require him to remedy it. It is then the duty of the person concern- 
ed to comply with that notice. It is not suspended pending an appeal. 
If he does not comply with the notice, what is to be done? The local 
authority might prosecute the offender under s 58(4). But that is not 
the only remedy. The local authority can apply to the High Court and 
the High Court can intervene to ensure that the law is complied with. 
It can grant an injunction to ensure compliance with the notice. The 
1974 Act in s 58(8) provides for this very contingency. It says: 


‘If a local authority is of opinion that proceedings for an offence 
under subs. (4) of this section would afford an inadequate remedy 
in the case of any noise which is a nuisance, they may take proceed- 
ings in the High Court . .. for the purpose of securing the abate- 
ment, prohibition or restriction of the nuisance, and the proceedings 
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shall be maintainable notwithstanding that the local authority has 
suffered no damage from the nuisance.’ 


That seems to me to cover the case. The local authority can bring 
proceedings for an injunction. 

There is also this benefit that, if an injunction is granted in this way 
(granted pending the ultimate determination of the proceedings as to 
whether there is a nuisance or not), the local authority have to give an 
undertaking in damages in case they are wrong. It may well be, I would 
not pronounce finally on it, that that does afford compensation in the 
case of there being no nuisance. So it seems to me that this procedure 
by way of an injunction protects the individual more than the proceed- 
ings before the magistrate, because the company gets compensation 
if it turns out that they were not committing a nuisance. The case 
bears a resemblance to the Sunday trading case, Stafford Borough 
Council v Elkenford Co(1). It shows that when the defendants are 
committing a plain breach of the law a local authority can come to 
the High Court for an injunction without waiting for the decision of a 
magistrates’ court or for finality anywhere. The High Court has inher- 
ent power to secure by injunction obedience to the law by everyone 
in the land whenever a person with a sufficient interest brings the case 
before the court. 

In my opinion, therefore, an injunction should be granted to secure 
compliance with the notice. This business must be closed down from 
11.00 at night until 7.00 in the morning as the law requires. The 
defendants can, of course, carry on their business at all other times of 
the day. The main issue between the parties, nuisance or not, can be 
decided on the trial of the action or it can be decided by the magis- 
trate. It depends on which is more convenient. In this case it might be, 
as the judge indicated, a good thing to have a speedy trial in the High 
Court and not to trouble the magistrate. Meanwhile, to protect the 
position, the injunction must be granted. I would allow the appeal 
accordingly. 


ROSKILL, L.J.: I entirely agree that this appeal should be allowed 
and that the injunction sought should be granted to close this business 
from 11 o’clock at night until 7 o’clock in the morning. 

I only add to what Lord Denning has said because we are differing 
from Croom-Johnson, J. The learned judge in the full note we have of 
his judgment said that he would have granted this injunction except for 
one matter. He held that the other three requisites for the grant of an 
interlocutory injunction had been satisfied ir} accordance with the 
decision of the House of Loids in American Cyanamid Co v Ethicon 
Ltd(2). The single reason that the judge gave for refusing an injunc- 
tion was that the local authority had not exhausted what I might call 
the summary remedy under the Control of Pollution Act, 1974. 

One gets this most unsatisfactory position unless this court inter- 
venes. The defendants in the action, on whom the notice was served 
under s 58 of the 1974 Act, have appealed, as is their right, to the 
magistrates’ court, but because the local authority have started the 
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present proceedings the magistrate refused to hear the appeal. The 
local authority have not proceeded for an alleged summary offence 
under s 58(4) of the 1974 Act. They have chosen to come to this 
court, as I think they are entitled to do, under s 58(8). Yet the judge 
held that the injunction should not be granted because there are still 
summary remedies available to the local authority. With respect, | 
think that view is wrong. 

Whether or not the magistrate was right in refusing to hear the 
appeal pending the determination of these proceedings I do not think 
requires consideration in this court. What requires consideration in 
this court is whether the notice served by the local authority on the 
defendants, which was not suspended, should be enforced, for it is 
the duty of the defendants to comply with that notice unless and until 
their appeal succeeds. They have done nothing to comply with it. They 
should have done something about it pending the appeal. The notice 
states in terms what their duties are and what their rights of appeal are. 
That being so, it seems to me that the local authority are entitled to 
exercise their additional, not alternative, right under s 58(8) of the 
1974 Act and come to this court to restrain the continuance of the 
alleged nuisance and to secure, to use the words of s 58(8), ‘the abate 
ment, prohibition or restriction of the nuisance’ notwithstanding 
that the local authority have suffered no damage from the nuisance. 

Unless this court acts, a complete impasse will have been reached. 
Whether this matter can now best be dealt with by bringing the present 
action to a speedy trial or by bringing the appeal to a proper end is 
not a matter we need consider. Suffice it to say that in the present 
action I am satisfied, like Lord Denning MR, that the injunction should 
be granted. I would allow the appeal accordingly. 


SHAW, L.J.: I also agree. The only thing I would add is that before 
a local authority seek an injunction under s 58(8) of the Control of 
Pollution Act, 1974, they must have formed the opinion that procced- 
ings under s 58(4) would not provide an adequate or effectual remedy. 
It is clear in this case that such proceedings would not afford such a 
remedy, and it is immaterial whether they are either not instituted 
or are still pending. There is a plain ground for the local authority 
to come to this court and ask for an injunction; and, on the merits of 
the case, it seems to me right that the injunction should be granted. 
I agree that the appeal should be allowed. 


Injunction granted. 
Solicitors: Sharpe, Pritchard & Co; Brian H Taub & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Smith v ILEA COURT OF APPEAL (CIVIL DIVISION) 
(Lord Denning, M.R., Browne, L.J., and Geoffrey Lane, L.J.) 
Court of Appeal 


19th July, 1977 


SMITH and OTHERS v INNER LONDON EDUCATION AUTHORITY 


Education Local authority Policy to promote comprehensive 
schools throughout area — Maintenance of grammar school stopped 
Legality Need to listen to objections and consider case of in- 
dividual school — Interlocutory injunction — Burden on plaintiff to 
show that he has a real prospect of succeeding in claim for permanent 
injunction at trial — Education Act, 1944, s. 1(1), 8(1), 13(1). 


The appellant education authority acting under s. 13 of the Education 
Act, 1944, proposed that a grammar school should cease to be maintained 
by them and the sole school in the area should be a comprehensive school. 
The plaintiffs, who were parents of pupils at the grammar school, claimed 
a declaration that this proposal was unlawful, it having been put forward with 
an ulterior motive, namely, the general replacement of grammar schools by 
comprehensive schools as an end in itself, and an injunction to restrain the 
authority from implementing the proposal to cease to maintain the grammar 
school. In May, 1977, Megarry, V-C, granted an interlocutory injunction 
in the terms of the injunction claimed. The authority appealed. 

Held: if the authority had exceeded their powers or misused them, mis- 
directed themselves in fact or in law, or had exercised a discretion wrongly 
or for no good reason, the court could intertere with their decision, but 
there was nothing ultra vires in an education authority having a policy by 
which they aimed at the comprehensive principie for schools throughout their 
area or in applying that policy in the case of an individual school provided 
that they listened to all the objections which were made and considered 
whether or no the policy should be applied; in the present case the appellant 
authority had certainly done that; a local authority should not be restrained, 
even by an interlocutory injunction, from exercising its statutory powers or 
doing its duty towards the public at large unless the plaintiff showed that he 
had a real prospect of succeeding in his claim for a permanent injunction 
at the trial, and in the present case there was no real prospect of the plaintiffs 
succeeding at the trial; the injunction would be discharged. 

Per Browne, L.J.: The burden on a plaintiff seeking an interlocutory 
injunction is not heavier when the defendant is a body performing public 
duties. It is sufficient if he proves that there is a serious question to be tried 
and a real prospect that he will succeed in his claim for a permanent injunc- 
tion ... Where the defendant is a public authority performing duties due to 
the public one must look at the balance of convenience more widely and take 
into account the interests of the public in general to whom these duties are 
owed. 

Per Geoffrey Lane, L.J.: Within s. 1({1) and s. 8(1) of the Education Act, 
1944, local education authorities are left a wide discretion as to how best to 
meet the stated requirements to promote the education of the people. The 
plaintiffs contend that the use of the words ins. 8(1) “sufficient in character” 
mean that the local authority must ensure that there are in their area some 
schools where the pupils are selected on academic merit or some schools of 
smaller size, albeit of comprehensive nature, if they are to comply with the 
Act. That contention is untenable. “Character” in s. 8(1) means the intangible 
attributes of a school, for example, the type of pupil, giris, boys or mixed, 
the type of instruction available, religious, academic, or practical, and so on, 
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not the size or method of selection adopted for any particular institution. 


Appeal by the Inner London Education Authority against an inter 
locutory injunction granted by Megarry, V-C., in an action by the 
plaintiffs, Trevor Smith, Phillip Harold Perkins, and Dorothy Mabel 
Everett for a declaration that the defendant authority had no power 
to cease to maintain a grammar school of which the plaintiffs’ sons 
vere pupils and to substitute a comprehensive school, and an injunc- 
tion to restrain the authority from implementing proposals to that 
effect. 


K F Goodfellow QC and Brian Knight for the authority. 
Michael Beloff for the plaintiffs. 


Cur adv vult 


19th July, 1977. The following judgments were read. 


LORD DENNING, M.R.: The St Marylebone Grammar School 
has a proud record. It has continued for nearly 200 years to carry on 
a system of education, the grammar school system, which has served 
this country so well. Yet it is now under sentence of death. The 
sentence has been pronounced by the Inner London Education Authority 
and it has been confirmed by the Secretary of State for Education and 
Science. It has all been done with complete legality. Section 13 of the 
Education Act, 1944, gives the education authority express power to 
‘cease to maintain’ the grarnmar school. The education authority have 
quite regularly submitted proposals to that end to the Secretary of 
State; and the Secretary of State has approved them. Everything is 
in order on the face of it. But there are many who are very concerned 
that such a fine school should be closed down. The parents of the boys 
and the headmaster come to these courts. They ask for a stay of ex- 
ecution. They hope that before long there may come a new govern- 
ment, and with it a new Minister, who will grant them a reprieve, 
and perhaps quash the sentence. So that the school may live, and not 
die. 

It has cost the parents much money to come to these courts. They 
cannot get legal aid. They have had to subscribe their own funds. 
They have come, day by day, to listen anxiously as the arguments go 
to and fro. As the case proceeded, it became apparent that there is an 
important question under discussion: To what extent are the courts 
of law entitled to interfere with the decision of the executive branches 
of government, local or national? It is clear that, if the education 
authority or the Secretary of State have exceeded their powers or 
misused them, the courts can say: ‘Stop’. Likewise, if they have 
misdirected themselves in fact or in law. I go further. If they have 
exercised their discretion wrongly, or for no good reason, then too the 
courts can interfere. But, short of those grounds, I know of no prin- 
ciple on which the courts can interfere. Parliament has entrusted great 
powers to education authorities and to Ministers — including a power 
by which they may cease to maintain a school like the St. Marylebone 
Grammar School. They can let it die for want of sustenance. So long 
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as this power is used properly and not misused, the courts cannot 
interfere. Such is the sovereignty of Parliament which is fundamental 
in our constitution. So I turn to see whether in this case the education 
authority have misused their power 


The facts 

In St Marylebone there are two schools for boys. One of them is the 
old grammar school. The other is a new comprehensive school. The 
two schools are only a quarter of a mile apart. The grammar school 
has about 550 boys and is what educationists call a ‘three-form entry’. 
That means that each year they take in three new forms of 30 new boys 
each, making 90 all told. It has hitherto been a ‘selective’ school, 
by which I mean that the new boys were selected for their ability or 
aptitude. So they were the pick of their age group. The other school is 
a comprehensive school, called the Rutherford School. It is quite 
modern. It has about 800 boys and is a ‘five-form entry’. That is, 
it takes in five new forms of 30 new boys each year, making 150 all 
told. It being a comprehensive school, these boys were not selected for 
their ability or aptitude, but for other reasons, largely influenced by 
the choice of their parents: so that the bright and the dull all entered 
the school as new boys together. 

For some years now the education aithorities have wanted the two 
schools to be amalgamated. So far as the buildings are concerned this 
proposal has much to commend it. The old grammar school has its 
main building on a site of under half an acre. It is much too small 
by modern standards, and cannot be enlarged. It has, however, a new 
science block 500 yards away. This science block is almost next door 
to the new Rutherford comprehensive school. It could be connected 
with the Rutherford School very well by acquiring some adjoining land 
on which a new building could be put. The science block could be 
merged with the Rutherford buildings. The whole would be one com- 
plete group for a combined school on one site. 

In 1975 the education authority proposed that an amalgamation 
should take place. The two schools were to be combined so as to be a 
‘six-form entry’ that is to take 180 new boys each year. The combined 
school was to be housed on that one large site. It was to be called the 
St. Marylebone Grammar School. But the combined school was not to 
be a grammar school of the old type, that is a selective school. It was 
to be a comprehensive school of the new type. 

The Secretary of State for Education and Science approved that 
proposal in August, 1975, and the education authority made plans to 
put it into effect by acquiring the adjoining land and putting up extra 
buildings at a cost of £230,000. But these plans were brought to a 
halt by legal proceedings. In January, 1976, the parents of the boys 
at the grammar school challenged the validity of the proposal. Their 
reasons so impressed Goulding, J., that he was ready to grant an inter- 
locutory injunction. On that intimation the education authority 
undertook not to proceed with the proposal pending the trial. 

These legal proceedings proved fatal to the proposal for amalgama- 
tion. Owing to the delay the building scheme was put in peril. Finan- 
cial stringency supervened. The school population was falling. So much so 
that it was expected that, instead of 180, there would be 150 places 
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needed each year for new boys in the two schools taken together. 
In short, one school with a ‘five-form entry’ would suffice. In these 
circumstances the education authority decided to scrap the proposal 
for amalgamation. Instead they proposed to keep the Rutherford 
school as a five-form entry comprehensive school and to cease to main- 
tain the grammar school. It was gradually to be phased out of existence. 
It was not to take any new pupils. None were to come in September, 
1977. The existing pupils were to stay to finish their courses, with 
diminishing numbers, until the school finally closed in 1981. But 
sufficient staff were to be kept on so as to see that the last boys were 
properly taught. 

On Ist July, 1976, the education authority submitted those proposals 
to the Secretary of State. They gave the proper notices. Objections 
were made by the parents, the headmaster and staff, and some of the 
governors. But their objections did not prevail. On 31st January, 1977, 
the Secretary of State approved the proposal. On 20th May, 1977, the 
parents’ association issued a writ against the education authority 
claiming a declaration that their proposal was unlawful and an injunc- 
tion to restrain them from implementing it. 

On 27th June Megarry, V-C, granted an interlocutory injunction 
restraining the education authority from implementing the proposal. 
He did not consider whether or not the parents had a strong case. He 
said only that there was a serious question to be tried. So on the 


authority of American Cyanamid Co v Ethicon Ltd(1) he preserved 
the status quo, that is, kept the grammar school in being as it was until 
the action was tried. Now there is an appeal to this court. 


The submissions on behalf of the parents 

The principal object of the parents is to maintain the identity of 
the grammar school. They regarded the matter of size as fundamental. 
They wish it to remain at its present size of a ‘three-form entry’. 
They do not insist on the new pupils being ‘selected’ for their ability 
or aptitude. They are content that there should be a ‘comprehensive’ 
intake. But the school should not be greatly enlarged. It should 
be a ‘mini-comprehensive’. They put these reasons before the educa- 
tion authority, but they did not prevail. The education authority 
insisted that there could not be two comprehensive schools a quarter 
of a mile apart; one a three-form entry, the other a five-form entry. 
The education authority decided that there was only need for a five- 
form entry, and this should be the Rutherford school. So the grammar 
school would have to close. 

The parents challenge the proposals of the education authority on 
the ground that, on a correct reading of the Education Act, 1944, 
the proposals are not lawful. They say that the motive of the education 
authority throughout has been to establish the ‘comprehensive principle’ 
as the one and exclusive system of secondary education in the London 
area: and that that was unlawful. Counsel for the plaintiffs before us 
put the submission in three ways: first, ultra vires; second, wrong policy: 
third, wrong application of policy. But all three come to the same 
thing, namely, that the education authority were acting with an ulterior 
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motive, to close down all grammar schools and replace them by com- 
prehensive schools, and that was unlawful. 


The Education Act, 1944 

To understand the 1944 Act, it is necessary to recall the climate in 
which it was passed. It was passed in time of war when we were strug- 
gling for our survival as a nation. Yet even at that time our statesmen 
were planning for the future: in particular, the reconstruction of our 
educational system. Mr R A Butler, then Minister for Education, 
started his White Paper of 1943 with the bold headline: ‘Upon the 
education of the people of this country the fate of this country depends.’ 
The White Paper followed on two unanimous reports by committees 
representative of the best minds of the time. One, headed by Sir 
William Spens, had been published in 1939. The other, headed by Sir 
Cyril Norwood, had been published in 1943. If you should read 
those reports, and also the White Paper, you will find that even then 
there were those who looked forward to the time when secondary 
education was organised on comprehensive lines or, as it was then 
called, on multi-lateral lines. It was anticipated that for some time 
there would be a triparite system: grammar schools for children with an 
academic bent; technical high schools for children with a practical bent; 
modern schools for the rest. But that in the future the way forward 
was for all secondary education to be in comprehensive schools com- 
bined in one building or on one site. 

When the 1944 Act was passed, it did not go into detail as so many 
Acts do. It expressed broad general principles, and left each local 
authority to decide which system was most suitable for its area. It could 
retain grammar schools if it liked; or it could go comprehensive if it 
liked. That is the way I read s 8 of the Act. Especially the word 
‘character’. It was for the local education authority to decide the 
‘character’ of the schools which would afford the desired opportunities 
for the pupils in their area. And ‘character’ includes comprehensive 
schools. On this footing, the London County Council from the very 
beginning aimed at a system of comprehensive schools to absorb all 
others. Their aim first found expression in a report of 1944 and the 
London School Plan of 1947. It has been reaffirmed consistently since 
then (except for a single period, 1967 to 1970, when there was a 
change of administration). In 1967 and 1975 this aim widened from 
the London area so as to cover the whole country. The Department of 
Education issued circulars calling on all local education authorities 
to prepare plans for all secondary education to be reorganised on com- 
prehensive lines. Eventually in November, 1976, Parliament itself 
took a hand. It enacted that all local education authorities were to 
have regard to the comprehensive principle, and that the Secretary of 
State could compel them to adopt it if he thought right. 

In view of these considerations, I cannot accede to any of counsel 
for the plaintiffs’ submissions. I cannot see that there is anything ultra 
vires in an education authority having a policy by which they aim 
at the comprehensive principle throughout their area. Nor do I see 
anything unlawful to their applying that policy in the case of any in- 
dividual school, provided that they listen to all the objections and con- 
sider whether or no the policy should be applied: see British Oxygen 
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Co Ltd v Ministry of Technology(2). In the present case the education 
authority certainly did this. They had before them a most valuable 
report by the education officer dated 9th March, 1976. It puts forward 
the various alternatives open to the education authority, analysing 
all the advantages and disadvantages of each alternative, and reaching 
the conclusion that ‘given the unsatisfactory nature of the alternatives, 
the way forward appears to be to retain Rutherford School at its present 
size and to cease to maintain the grammar school’. 

Counsel for the plaintiffs said that there was one possibility which 
the education authority had not considered, and that was to retain the 
grammar school on a selective basis. The parents had not suggested this. 
They had only suggested its retention as a ‘mini-comprehensive’. I do 
not think the education authority can be criticised for not considering 
that suggestion of ‘selection’. It was not put forward because it was 
known that it would not be acceptable. 


The American Cyanamid Co Case 

Lastly, a word about American Cyanamid Co v Ethicon Ltd(1). 
Counsel for the authority said that it should be confined to actions 
between parties in private law; and should not be extended to cases 
against local authorities in public law. I see some merit in this sugges- 
tion, especially in view of F Hoffman-La Roche & Co AG v Secretary 
of State for Trade and Industry(3); and also when one is considering 


the respective compensation in damages. But without going into detail, 
I am of opinion that a local authority should not be restrained, even by 
an interlocutory injunction, from exercising its statutory powers or 
doing its duty towards the public at large, unless the plaintiff shows 
that he has a ‘real prospect of succeeding in his claim for a permanent 
injunction at the trial’. In this case I fear that I see no real prospect of 
the parents succeeding at the trial. To grant an interlocutory injunction 
in the circumstances would do more harm than good. It would only 
put off the evil day for a year. The grammar school would then be 
subject to closure. If not under the existing proposal, then certainly 
under the new proposals following the 1976 Act. It was suggested that 
there might be a change of government, and that the 1976 Act might be 
repealed. But we cannot enter into such speculations. We must assume 
that Acts of Parliament will continue to govern our affairs unless and 
until they are in fact repealed. So here is the decision. By virtue of the 
Act of Parliament the education authority are entitled to go ahead 
with their proposal. The courts have no right to interfere with what 
Parliament has authorised, unless it be shown that the education 
authority have in some way abused or misused their powers. Search 
as I may, and it is not for want of trying, I cannot find any abuse or 
misuse of power by the education authority. So their proposals must 
take effect. It is sad to have to say so after so much effort has been 
expended by so many in so good a cause. But to continue longer would 
only prolong the agony. The fate of the grammar school is sealed. 
It will not take in any new boys this autumn term. It will gradually 
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fade away until the shell is left. Many will grieve ‘when that which 
was great is passed away’. But so it must be. I would allow the appeal 
and discharge the injunction. 


BROWNE, L.J.: I agree that this appeal must be allowed and the 
injunction discharged. As a member of this court, I have, of course, 
no opinion on the merits of the controversy between selective and com- 
prehensive secondary education. But I think it is legitimate for me to 
say that Isympathise deeply with the wishes and anxiety of the parents, 
and that I share the sadness at the death of St Marylebone Grammar 
School which has given distinguished service to the community for 
nearly 200 years. Lord Denning, M.R., has been through the history 
and the facts, and I need not repeat them. 

The first question is whether the plaintiffs have satisfied the first 
requirement laid down by the House of Lords in American Cyanamid 
Co v Ethicon Ltd(1): Is their action not frivolous or vexatious? Is 
there a serious question to be tried? Is there a real prospect that they 
will succeed in their claim for a permanent injunction at the trial? 
The first two questions were clearly intended to state the same test, 
because they are joined by the phrase ‘in other words’, and the third 
cannot, I think, have been meant to state any different one. 

Counsel for the authority submitted that the test should be 
different and the burden on the plaintiffs higher when the defendant 
is a body performing public duties; he says that in such cases a plaintiff 
should be required to go further and establish a prima facie case or a 
strong prima facie case. I cannot agree that on this part of the case the 
nature of the defendant makes any difference, though it may be im- 
portant when one comes to the balance of convenience. I will deal with 
this later. The reasons relied on by the House of Lords in rejecting 
what had previously been thought to be the rule, that a plaintiff must 
establish a prima facie case, seem to me to apply equally strongly 
whether the defendant is a private person or a public body. The 
negligence cases cited by counsel for the authority (Home Office v 
Dorset Yacht Co Ltd(4) and Anns v Merton London Borough Council(5)) 
do not, I think, throw any light on this question. Nor do] think that 
F Hoffman-La Roche & Co AG v Secretary of State for Trade and 
Industry(3) supports counsel for the authority’s submission. In my 
view, it is not inconsistent with American Cyanamid Co v Ethicon 
Ltd(1), nor does it establish an exception from the general principles 
there laid down in relation to claims. I think that F Hoffman-La Roche 
& Co AG v Secretary of State for Trade and Industry was a very special 
case. The Secretary of State was the plaintiff in an action brought 
under a statutory provision which excluded a remedy by criminal pro- 
ceedings but provided for the grant to the Crown of an injunction as 
a means of enforcing obligations under the statute. The question 


_was whether the Secretary of State should be required to give an under- 
_taking in damages as a condition of granting the injunction. The only 
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defence was that the relevant statutory instrument was ultra vires and 
invalid. Lord Diplock said: 


‘So in this type of law enforcement action, if the only defence 
is an attack on the validity of the statutory instrument sought to 
be enforced, the ordinary position of the parties as respects the grant 
of interim injunctions is reversed.’ 


Then he went on to explain why. See also per Lord Morris of Borth-y- 
Gest and Lord Cross of Chelsea. 

On this question of whether there is a serious question to be tried, 
the first submission of the plaintiffs both before Megarry, V-C, and in 
this court was that under the Education Act, 1944 (the 1976 Act 
did not come into force until 22nd November, 1976, five months 
after these proposals were made by the authority) it was ultra vires 
for the authority (or any other local education authority) to provide 
secondary education exclusively in comprehensive schools. Megarry, 
V-C, held that on this point there was not a serious question to be tried. 

Section 13(1) and (4) of the 1944 Act does not specify what are the 
considerations relevant to decisions to make and approve proposals to 
cease to maintain a voluntary school, but I accept that such proposals 
must be governed by the general policy of the Act. In this court 
counsel for the plaintiffs, in his admirable argument, submitted that 
the intention of Parliament in passing the 1944 Act was that there 
should be different types of schools: he said that this is the policy of 
the Act. He said that it was not the intention of Parliament that all 
schools should be of the comprehensive ‘type’, and it is therefore 
ultra vires (as contrary to the policy of the Act) for a local education 
authority (including the Inner London Education Authority) to provide 
secondary education exclusively in comprehensive schools. There is of 
course no doubt that that has been the policy of the authority and their 
predecessors, the London County Council, for many years. Counsel 
for the plaintiffs’ argument was based on ss 1(1) and 8(1) of the 1944 
Act and on what Lord Diplock said in Secretary of State for Education 
and Science v Metropolitan Borough of Tameside(6). Section 1({1) as 
originally enacted provided: 


‘It shall be lawful for His Majesty to appoint a Minister (herein- 
after referred to as “the Minister”), whose duty it shall be to pro- 
mote the education of the people of England and Wales and the 
progressive development of institutions devoted to that purpose, 
and to secure the effective execution by local authorities, under 
his control and direction, of the national policy for providing a 
varied and comprehensive educational service in every area.’ 


And s 8(1) provides: 
‘It shall be the duty of every local education authority to secure 
that there shall be available for their area sufficient schools ... 


(b) for providing secondary education, that is to say, full-time 
education suitable to the requirements of senior pupils, other than 


(6) [1977] A.C. 1014 
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Smith v ILEA such full-time education as may be provided for senior pupils in 
pursuance of a scheme made under the provisions of this Act relating 
to further education ...; and the schools available for an area shall 
not be deemed to be sufficient unless they are sufficient in number, 
character, and equipment to afford for all pupils opportunities 
for education offering such variety of instruction and training as may 
be desirable in view of their different ages, abilities, and aptitudes, 
and of the different periods for which they may be expected to 
remain at school, including practical instruction and training appro- 
priate to their respective needs.’ 


Court of Appeal 


Browne, L.J. 


What Lord Diplock said was this: 


‘The Act does not leave the national policy for education to be 
determined from time to time by successive Secretaries of State. 
The Act itself says what the policy is. Ins. 1 its purpose is described 
as being for ‘‘providing a varied and comprehensive educational 
service in every area’. In this context “comprehensive” bears its 
dictionary meaning and noi the narrower connotation it has since 
acquired in the controversy between the riva! educational and social 
merits of secondary schools to which entry is by selection according 
to ability and those to which it is not. What is to be provided by 
way of secondary education in accordance with the national policy 
is expanded in s 8. The number, character and equipment of the 
secondary schools provided by a local authority in its area must be 
such as “to afford for all pupils opportunities for education offer- 
ing such variety of instruction and training as may be desirable in 
view of their different ages, abilities, and aptitudes ... including 
practical instruction and training appropriate to their respective 
needs”. I pause here to draw attention to the underlying assump- 
tions, as disclosed by the 1944 Act read as a whole, and in particular 
by ss 1, 7, 8 and 36, (a) that the contribution to be made by educa- 
tion towards “‘the spiritual, moral, and physical development of the 
community” (see s 7) is by developing the particular abilities and 
aptitudes of the individual pupil; (b) that individual pupils differ 
from one another in ability and aptitude; and (c) that these dif- 
ferences will call for different methods of teaching for pupils of 
differing ability or aptitude if the statutory policy for education is 
to be carried out. The 1944 Act leaves to local education authorities 
a broad discretion to choose what in their judgment are the means 
best suited to their areas for providing the variety of instruction 
called for by those provisions which I have mentioned.’ 


Counsel for the plaintiffs said that the key word in s 8(1) was 
‘character’. If his submission is right, the results will obviously be very 
far-reaching. Not only the Inner London Education Authority but 
many other local education authorities have been acting ultra vires for 
several years. If it is right, it would have provided a short and com- 
plete answer to the problem in Secretary of State for Education and 
Science v Metropolitan Borough of Tameside(6), because the 1975 





(6) [1977] A.C. 1014 





Justice of the Peace and Local Government Review Reports, March 25, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


proposals of the Tameside authority to go exclusively comprehensive, 
and the Secretary of State’s approval of them, would have been ultra 
vires and invalid, but no one seems to have taken the point at any 
stage of the proceedings. In Wood v London Borough of Ealing(7) 
this argument was rejected by Goff, J. 

I agree with Megarry, V-C, on this point. In my judgment, ss 1(1) 
and 8(1) of the 1944 Act are dealing with what is to happen at schools 
and not with the method of selection for schools. What s 8(1) requires 
the schools available to do, to be sufficient in number, character and 
equipment, is 


‘to afford for all pupils opportunities for education offering such 
variety of instruction and training as may be desirable in view of 
their different ages, abilities, and aptitudes, and of the different 
periods for which they may be expected to remain at school...’ 


In Secretary of State for Education and Science v Metropolitan Borough 
of Tameside(6) Lord Diplock, in stating the ‘underlying assumptions’ 
of the Act, said that the differences between pupils ‘will call for differ 
ent methods of teaching for pupils of differing ability and aptitude’ 
{my italics), and he refers to ‘the variety of instruction called for by 
those provisions which I have mentioned’. In my judgment, it was not 
ultra vires (before the 1976 Act) for a local education authority to 
decide in its discretion that the way in which it would carry out the 
policy of the Act as to the ‘instruction and training’ to be given was by 
wholly selective schools or by a mixture of both. But Megarry, V-C, 
held that there was a serious issue to be tried on the question whether 
the authority had misused the powers given by the 1944 Act in that 


‘instead of carrying out the national policy laid down by the Act 
and considering the educational excellence of the grammar school 
together with all the factors, [they have] been diverted by a policy 
of “an overriding need toeliminate all forms of selection at all stages” 
which is not to be found in the Act and which the Seeretary of State 
had no power to lay down as part of the national policy for educa- 
tion. . . | cannot escape the conclusion that there is a real possibility 
of it being established that the comprehensive principle played an 
improperly exclusive or predominant part in the decision of the 


Inner London Education Authority to cease to maintain the grammar 
school.’ 


In this court counsel for the plaintiffs further submitted that, even if 
the authority was entitled to have a policy of ending selective entry 
to secondary schools, it was ultra vires and involved an extraneous 
and irrelevant consideration to have this policy ‘as an end in itself’. 
Alternatively, he submitted that it was not lawful for them to apply 
such policy in such a way as to have no exceptions. 

There is no evidence that the controversy between the selective 
principle and the comprehensive principle had any part in the con- 
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troversy between those whom the plaintiffs represent and the autho- 
rity over the future of the grammar school or in the decision to 
cease to maintain it. The proposals of the parents’ association 
of 5th March, 1976, did not propose selective entry and accepted 
the principle of comprehensive entry: the only point was about the size 
of the school. This is repeated in Mr Smith’s affidavit of 30th May, 1977. 
But counsel for the plaintiffs rightly says that even though the point 
was not raised by the parents it was the duty of the authority to take 
account of all relevant matters (he cited Lord Greene, M.R., in Associated 
Provincial Picture Houses Ltd v Wednesbury Corpn(8)). 

It seems to me that Megarry, V-C’s, decision and counsel for the 
plaintiffs’ submission really stand or fall with the first point. If it was 
not ultra vires for the authority to have a policy of exclusively compre- 
hensive entry (as Megarry, V-C, held and with which I agree), I think 
it is impossible to say that they acted unlawfully in failing to consider 
the possibility of keeping selective entry at this grammar school which 
no one had suggested up till the time when the authority’s decision was 
made and which would have been contrary to this policy. 

In making their decision to cease to maintain the grammar school, 
the authority had before them the full and fair report of Mr Newsam, the 
authority’s education officer, of 9th March, 1976, which set out the argu- 
ments and the advantages and disadvantages of various courses, and 
finally recommended that the authority should cease to maintain the 
grammar school. I find it impossible to hold that the authority could 
be said to have acted beyond their powers in deciding to accept that 
recommendation. 

The result is that I am driven to the conclusion that the plaintiffs 
have no real prospect of succeeding in their claim for a permanent 
injunction if this case goes to trial. 

The question of balance of convenience therefore does not arise. 
Megarry, V-C, came to the 


‘clear conclusion that the balance of convenience favours the 
grant of the injunctions claimed and not their refusal’. 


He only considered the balance of convenience as between the plaintiffs 
and the authority, but I think counsel for the authority is right in say- 
ing that where the defendant is a public authority performing duties 
due to the public one must look at the balance of convenience more 
widely and take into account the interests of ‘the public in general 
to whom these duties are owed. I think this is an example of the 
‘special factors’ affecting the balance of convenience which are referred 
to by Lord Diplock in American Cyanamid Co v Ethicon Ltd(1). 
Looked at in this way, I think that the balance of convenience, if it 
arose, would be very finely balanced. In these circumstances, I think 
the court could and should take into account that the strength of the 
authority’s case is in my judgment disproportionate to the strength of 
the plaintiff’s case for the reasons already given (see American Cyanamid 
Co v Ethicon Ltd(1)). If the question of laches did arise, I should 
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agree with Megarry, V-C. But on the whole of the case I agree that the 
appeal must be allowed. 


GEOFFREY LANE, L.J. In this appeal the Inner London Education 
Authority (‘the authority’) seek the discharge of an interlocutory 
injunction granted against them by Megarry, V-C, at the instance of 
the plaintiffs who represent a large proportion of the parents of boys 
who attend or perhaps hope to attend the St Marylebone Grammar 
School. The injunction restrains the authority from ‘ceasing to maintain’ 
the school, in other words from taking steps which will result eventu- 
ally in the school’s closure. 

The facts which give rise to the proceedings are not in dispute. They 
have already been described in detail by Lord Denning and in summary 
are as follows. The school is an old-established boys’ grammar school 
with a justifiably high reputation in the neighbourhood. Its pupils 
are selected by merit with the result that the general academic level 
is high and the teaching is geared to that situation. It would be fair to 
say that the majority of the boys, parents, and staff wish to remain 
as near as possible as they are at present. At the lowest they want the 
school to retain its identity, size and buildings, though they are prepared 
to broaden the intake to include greater numbers of the less academically 
bright than at present. There is no doubt that they fervently believe 
that the school provides an oasis in what they see as otherwise an ed- 
ucational desert. [t is not for us to judge whether that view is correct. 

The authority on the other hand have, since 1944, at least when 
controlled by the Labour Party faction, been intent on pursuing a policy 
designed to eliminate the selection of pupils by academic merit at the 
age of 11 and to replace schools which take pupils so selected (together 
with their counterparts which take the less gifted children) by sending 
all pupils to what are called ‘comprehensive’ schools catering for all 
levels of intelligence. The reasoning behind the system was described in 
a government circular in 1965, which read in para 36 as follows: 


‘A comprehensive school aims to establish a school community 
in which pupils over the whole ability range and with differing 
interests and backgrounds can be encouraged to mix with each 
other, gaining stimulus from the contacts and learning tolerance 
and understanding in the process. But particular comprehensive 
schools will reflect the characteristics of the neighbourhood in which 
they are situated; if their community is less varied and fewer of the 
pupils come from homes which encourage educational interests, 
schools may lack the stimulus and vitality which schools in other 
areas enjoy. The Secretary of State therefore urges authorities to 
ensure, when determining catchment areas, that schools are as 
socially and intellectually comprehensive as is practicable. In a two- 
tier system it may be possible to link two differing districts so that 
all pupils from both areas go to the same junior and then to the same 
senior comprehensive schools.’ 


There was a further publication in 1965, by the authority, of which 
para II reads as follows: 


‘A balanced intake — A comprehensive school is intended to re- 
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cruit over the whole range of ability and must avoid an overweight- 
ing of the most or the least able pupils. A balanced intake is there- 
fore essential. When a selective, for instance, is enlarged into a 
comprehensive school, it will be expected to aim at a balanced in- 
take. A transitional period may be necessary before the area balance 
is reached, but this period should not normally exceed three years, 
during which time there should be a progressive movement towards 
the ultimate balance.’ 


There is no doubt that the proponents of this system are just as 
fervent in their belief in its excellence as are the grammar school 
enthusiasts in that of theirs. It is to be observed that the truly compre- 
hensive system in its very nature admits of no exceptions, that is to 
say it depends on each school having its quota of the bright and the not 
so bright. It would not be consistent with the underlying comprehen- 
sive idea to have a school with a selected intake alongside a compre- 
hensive school, or indeed under the aegis of the same education autho- 
rity, because it would among other things dilute the quality of the com- 
prehensive school’s pupils. 

It is against this background of the two sides implacably and sincerely 
opposed to the other’s viewpoint that this appeal has been argued, 
and admirably argued, by counsel on each side. 

Although in essence the dispute is between the protagonists of the 
comprehensive system on the one hand and those of the selective sys- 
tem on the other, the plaintiffs have not nailed their colours to this 
particular mast on this occasion. They concede that the comprehen- 
sive system is in their district to stay, but contend that there is an 
obligation on the authority to provide facilities and money for the 
continued existence of small or mini-ccomprehensive schools of which 
St Marylebone Grammar School ought in fairness to be one. 

Counsel for the plaintiffs, who have spent much time and money in 
their efforts to save the school, puts his case on three separate but closely 
connected grounds. They are these. First, it is not lawful for the 
authority to provide secondary education exclusively in large compre- 
hensive schools. Under the provisions of the Education Act, 1944, 
ss 1 and 8, there ought to be a variety of schools. Section 1(1) as 
originally enacted provides as follows: 


‘It shall be lawful for His Majesty to appoint a Minister (herein- 
after referred to as “the Minister’), whose duty it shall be to pro- 
mote the education of the people of England and Wales and the 
progressive development of institutions devoted to that purpose, 
and to secure the effective execution by local authorities, under his 
control and direction, of the national policy for providing a varied 
and comprehensive educational service in every area.’ 


Section 8(1) reads thus: 


‘the schools available for an area shall not be deemed to be 
sufficient unless they are sufficient in number, character, and 
equipment to afford for all pupils opportunities for education 
offering such variety of instruction and training as may be desirable 
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in view of their different ages, abilities, and aptitudes . . .’ 


Within those terms of the 1944 Act the local education authorities are 
left a wide discretion as to how best to meet the stated requirements. 
The plaintiffs’ contention is, as I understand it, that ‘the use of the 
words in s 8, ‘sufficient in... character’, mean that the local authority 
must ensure that there are in their area at least some schools where the 
pupils are selected on academic merit or some schools of smaller size 
albeit of comprehensive nature if they are to comply with the terms of 
the Act. I respectfully agree with Megarry V-C that this contention is 
untenable. ‘Character’ in this context means the intangible attributes 
of a school. For example, the type of pupil: girls, boys or mixed; the 
type of instruction available: religious, academic or practical; and so on. 
What it does not mean is the size or method of selection adopted for 
any particular institution. Provided that the authority make available 
for the school children in their area a sufficient variety of educational 
opportunity in the various subjects which should properly be taught, 
it matters not whether the schools are small or large, or whether the 
bright pupils are taught in a separate school from the less bright or 
whether all pupils are taught in the same school under one roof. It 
follows that the authority are lawfully entitled to have and to imple- 
ment the comprehensive policy, and within the ambit of that policy 
to take such reasonable steps as they think fit. Lord Denning, MR, in 
Cumings v Birkenhead Corpn(Q9) said this: 


‘an administrative body ... [can] lay down a general policy 
which it proposes to adopt in the cases coming before it ... [If] 
the policy is one which could reasonably be upheld for good educa- 
tional reasons, it is valid. But, if it is so unreasonable that no reason- 
able authority could entertain it, it is invalid...’ 


Although some people may and the plaintiffs undoubtedly do think 
it is wrong headed policy which is leading the authority to close down 
the grammar school, that is not enough to entitle the court to inter- 
fere. No one could say it is unreasonable. No one could say it is a 
policy which has no foundation in good sense or is one which no rea- 
sonable person could adopt. One has only to read the closely reasoned 
report of the education officer on which the decision was based to rea- 
lise that. The court is therefore not entitled to interfere even if it 
wished, because it must not substitute its own view of what is reason- 
able for those of the local authority. 

The second submission by counsel for the plaintiffs is this. It is not 
lawful, he suggests, for the authority, under the 1944 Act, to have a 
policy for ending entry to secondary schools by aptitude selection as 
an end in itself (as it is put); to do so is an unlawful exercise of discre- 
tion under the 1944 Act. No doubt if such a policy were to be adopted 
‘as an end in itself’, without regard to the educational consequences 
flowing therefrom and reckless as to the results in the light of the 1944 
Act it would be an improper exercise of the authority’s discretion. 
But such is not the case. The policy is carefully reasoned. The abolli- 
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tion of selective entry is far from being an end in itself; it is a method 
of implementing the comprehensive system which the authority con- 
sider to be advantageous to all pupils regardless of their academic 
potential. That argument also fails in limine. 

The third submission is this. If it were lawful under the 1944 Act 
for the authority to have had such a policy as an end in itself, it was not 
lawful to operate it in such a way as to have no alternatives whatsoever. 
If that means that the authority were acting ultra vires in insisting 
that ‘selective’ grammar schools should cease to exist, as I understand 
it is intended to mean, that proposition is equally untenable. The 
basis of the comprehensive system, as already explained, is that all 
children should be comprehended within it. Given that the authority 
are entitled to adopt such a system, the rest follows and this point 
inevitable fails. Indeed when one comes to analyse these three argu- 
ments, it appears that they are little more than three ways of saying 
the same thing. Once the first submission on the meaning to be given 
to the word ‘character’ in s 8 of the 1944 Act fails, so too do the other 
two submissions. Once given that these submissions fail, there is no 
doubt but that the decision to close down the St Marylebone Grammar 
School by stages is a reasonable and logical part of the authority’s 
policy. 

That is not the end of the problem however. Counsel for the plain- 
tiffs further relies on the decision in American Cyanamid Co v Ethicon 
Ltd(1) as entitling the parents to have the interlocutory injunction 
continued in the circumstances of the case. He draws attention to the 
words of Lord Diplock: 


‘It is no part of the court’s function at this stage of the litigation 
to try to resolve conflicts of evidence on affidavit as to facts on 
which the claims of either party may ultimately depend nor to 
decide difficult questions of law which call for detailed argument 
and mature considerations.’ 


Indeed the whole purpose of the decision in that case was to avoid 
the necessity of the court trying the case in advance on inadequate 
facts and arguments and to provide rules designed to ensure that a 
fair balance was maintained between the parties until trial. The present 
case is dissimilar from American Cyanamid Co v Ethicon Ltd(1) in 
almost every particular. There is no material dispute about the facts. 
The authority have contended that the principles in that case are not 
appropriate to cases where the issue is the propriety or otherwise 
of the exercise by a public authority of its statutory powers and they 
pray in aid the decision of their Lordships in F Hoffman-La Roche & 
Co AG v Secretary of State for Trade and Industry(3), and particularly 
the speech of Lord Reid. The plaintiffs on the other hand have argued 
that they can show they have ‘a real prospect of suceeding’ at the 
eventual trial. As a result of these various contentions it has been 
necessary for each side to deploy in full all the legal arguments and for 
this court to give to them such mature consideration as it has been able. 
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Consequently, to apply the rules laid down by Lord Diplock (which are 
designed to circumvent the necessity of deciding disputed facts or 
determining points of law without hearing sufficient argument) would 
in the circumstances seem to be inappropriate. The outcome of the full 
argument applied to the undisputed facts is to my mind clear. The 
authority succeeds and the injunction should be discharged. In any 
event, if one does pose the American Cyanamid question, namely: 
Do the plaintiffs have a real prospect of succeeding in the eventual 
trial?, the answer is No. It is not necessary to rule on counsel for the 
authority’s arguments as to whether the rules in American Cyanamid 
Co v Ethicon Ltd(1) only apply to actions involving the purported 
exercise by a public authority of its statutory duties or on his further 
submissions that the plaintiffs were guilty of laches. 1 too would 
allow the appeal and discharge the injunction. 


Injunction discharged. 


Solicitors: R A Lanham; Taylor, Tyrell, Lewis & Craig. 


Reported by G.F.L. Bridgman Esq., Barrister. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
(Lord Salmon, Lord Russell of Killowen, Lord Keith of Kinkel, Sir 
Gartield Barwick, and Sir Richard Wild) 


6th October, 1977 
WALTON v THE QUEEN 


Criminal Law — Murder — Defence — Diminished responsibility — Duty 
of jury Matters to be taken into consideration Quality and 
weight of medical evidence. 


On an issue of diminished responsibility in a murder case the jury are bound 
to consider not only the medical evidence, but the evidence of the whole facts 
and circumstances of the case. These include the nature of the killing the con- 
duct of the accused before, at the time of, and after it, and any history of mental 
abnormality. It being recognised that the jury on occasion may properly refuse 
to accept medical evidence, it follows that they must be entitled to consider the 
quality and weight of that evidence. What the jury are essentially seeking to 
ascertain is whether at the time of the killing the accused was suffering from a 
state of mind bordering on but not amounting to insanity. That task is to be 
approached in a broad, common sense way. 
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Appeal by David Adolphus Walton from a decision of the Court of 
Appeal of Barbados dismissing his appeal against his conviction in the 
Barbados High Court of murder. 


N Murray for the appellant. 
G Davies for the Crown. 


LORD KEITH OF KINKEL: This is an appeal by special leave in 
forma pauperis from a judgment dated 12th March, 1976, of the Court 
of Appeal of the Barbados Supreme Court. The appellant was tried in 
the Barbados High Court before Williams, J., and a jury on an indict- 
ment charging him with having, on 2nd February, 1974, murdered 
Cynthia Allder. The appellant pleaded diminished responsibility. On 
18th October, 1974, the jury returned a unanimous verdict of guilty of 
murder, and the appellant was sentenced to death. He appealed to the 
Court of Appeal of Barbados on the grounds that the trial judge mis- 
directed the jury on the issue of diminished responsibility and that in 
so far as the jury rejected that defence their verdict was unreasonable 
or could not be supported having regard to the evidence. By the judg- 
ment now appealed from the Court of Appeal dismissed the appeal. 

The facts disclosed by the evidence at the trial were as follows. On 
2nd February, 1974, the appellant’s girl friend Margareta Watson and 
her mother were at the races. The appellant collected them there in 
order to drive them home in his car. In the course of the journey Miss 
Watson got the appellant to stop the car because, so she said, he was 
‘acting funny’, and the two women got out. They waved down a 
passing car driven by one Stephen Catlyn, who happened to be giving 
a lift to Cynthia Allder, then aged 16 years, and got into it. The appel- 
lant approached the car and, after talking briefly with Mr Catlyn, 
fired two shots from a pistol, of which one killed Miss Allder and the 
other wounded Mr Catlyn in the neck. Both Mr Catlyn and Miss Allder 
were complete strangers to the appellant. A struggle ensued between 
the appellant and Miss Watson. This was broken up by some passers- 
by, and the appellant then drove away in his car and later gave himself 
up to the police. 

The appellant made an unsworn statement from the dock and in 
support of his defence of diminished responsibility led the evidence of 
two medical practitioners and a clinical psychologist. The first of these, 
Dr Patricia Bannister, was a psychiatrist attached to the Mental Hospit- 
al, Barbados. She saw the appellant in prison on a number of occasions 
from 9th April 1974 onwards. The important parts of her evidence-in- 
chief, as recorded in the notes of the trial judge, were as follows: 


‘He did not tolerate frustration well. He did not tolerate stress. 
He became confused if he was stressed or pressured. He showed 
paranoia. Extremely suspicious and interpreting internal stimuli as 
coming from outside of himself. He showed some loss of memory 
for certain events. And the conclusion I formed was that he suffered 
from an extremely immature personality. The history on which I 
based these conclusions spanned from childhood. State of paranoia 
would have existed for years. I don’t think the McNaghten rules 
apply here. I would say that from his personality structure he would 
not have been responsible wholly. I would not say there was any 
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damage to his brain. Pretty normal during first few years of life. 
I would say that his development has been retarded in certain 
respects. I refer to the mind here. I would refer to his condition 
as abnormality of mind. In my opinion this would substantially 
impair his responsibility for his acts. My feeling is that his emotions 
at level of a three year-old . . . In my opinion not a violent person 
but reacts in a primitive fashion to real or imagined provocation in 
an attempt to protect what he thinks is threatened. He may build 
up an enormous rage where he is not responsible for subsequent 
actions and after such an outburst it is likely he will not remember 
the details.’ 


In the course of quite a long cross-examination Dr Bannister agreed 
that the statement made by the appellant sounded rational and co- 
herent, as from a person of average intelligence. She described a fairly 
detailed account of the incidents of 2nd February which the appellant 
had given-her, tending to exculpate himself. She expressed the opinion 
that the appellant could be certified, and that he should spend a long 
time in a mental hospital, and finally, in response to a suggestion that 
the appellant might be malingering, she said it was very difficult to tell 
if a person was malingering, but that she would say the appellant was 
not. 

The second medical witness. Dr Lawrence Blair Bannister, a prison 
medical officer, said that he treated the appellant in prison for depres- 
sion and recommended that he see a psychiatrist as he was not respond- 
ing well to treatment. 

The clinical psychologist, Mr Richard Browne, administered a num- 
ber of tests to the appellant, and said that on certain of these no 
features of confusion or disorientation were evident, average intellec- 
tual ability was indicated and also sound observational ability and 
clear thinking. He went on to say that on the basis of another test he 
would describe the appellant as having an inadequate personality en- 
hanced by emotional immaturity and low tolerance level, meaning by 
the latter that he would get very vexed more easily than the average 
person, and react in an extraordinary way and with less provocation. 
He described this as an emotional disorder. 

The appellant, in the course of his unsworn statement from the 
dock, said that in the past he had suffered from severe headache, black- 
outs and loss of memory. His girl friend had accused him of beating 
her and his mother of his burning her new curtains, but he did not 
remember doing these things. Miss Watson gave evidence that the 
appellant had beaten her and later claimed not to remember having 
done so, and that he had had blackouts. No medical evidence was 
led for the Crown. 

The defence of diminished responsibility was introduced into the 
law of Barbados by the Offences against the Person (Amendment) Act, 
1973, which added to the Offences against the Person Act, 1868, a 
new section, s 3A, sub-s (1) of which is in the same terms as s 2(1) of 
the English Homicide Act, 1957, viz: 


‘Where a person kills or is party to the killing of another, he shall 
not be convicted of murder if he was suffering from such abnor- 
mality of mind (whether arising from a condition of arrested or 


Walton v 
The Queen 


Privy Council 


Lord Keith 
of Kinkel 





Justice of the Peace and Local Government Review Reports, April 1, 1978 


Walton v 
The Queen 


Privy Council 


Lord Keith 
of Kinkel 


JUSTICE OF THE PEACE AND 


retarded development of mind or any inherent causes or induced 
by disease or injury) as substantially impaired his mental respon- 
sibility for his acts and omissions in doing or being a party to the 
killing.’ 


Subsection (2) of s 3A places the burden of proof of diminished respon- 
sibility, where the charge is murder, on the accused. 

It was argued by counsel for the appellant that, in the light of the 
uncontradicted medical evidence to the effect that the appellant suffer- 
ed from an abnormality of mind which substantially impaired his 
mental responsibility for his acts, the jury was bound to accept that 
the defence of diminished responsibility had been established, and that 
the trial judge should have so directed them. He relied on R v Mathe- 
son(1) and R v Bailey(2). In the first of these cases the accused, who 
had a long recorded history of conduct indicative of mental abnor- 
mality, had killed a 15-year-old boy under peculiarly revolting cir- 
cumstances. Three medical witnesses testified at the trial that they were 
satisfied that the accused’s mind was so abnormal as substantially to 
impair his mental responsibility, giving their reasons for that view, and 
no medical evidence was led in rebuttal. The jury returned a verdict of 
guilty of murder. The Court of Criminal Appeal quashed that verdict 
and substituted one of manslaughter. Lord Goddard, C.J., delivering 
the judgment of the court, having referred to the medical evidence, 
said: 


‘What then were the facts or circumstances which would justify 
a jury in coming to a conclusion contrary to the unchallenged 
evidence of these gentlemen? While it has often been emphasised, 
and we would repeat, that the decision in these cases, as in those in 
which insanity is pleaded, is for the jury and not for doctors, the 
verdict must be founded on evidence. If there are facts which would 
entitle a jury to reject or differ from the opinions of the medical 
men, this court would not, and indeed could not, disturb their 
verdict, but if the doctor’s evidence is unchallenged and there is 
no other on this issue, a verdict contrary to their opinion would not 


”? 


be ‘“‘a true verdict in accordance with the evidence’’. 


After considering other circumstances of the case Lord Goddard con- 
tinued: 


‘If, then, there is unchallenged evidence that there is abnormal- 
ity of mind and consequent substantial impairment of mental 
responsibility and no facts or circumstances appear that can displace 
or throw doubt on that evidence, it seems to the court that we are 
bound to say that a verdict of murder is unsupported by the evi- 
dence.’ 


In R v Bailey(2) the appellant, who was just 17 years of age at the 
time, had met a girl aged 16 years and with no apparent motive had 
battered her to death with an iron bar. In support of a defence of 





(1) [1958] 2 AIL E.R. 87 
(2) [1961] L.R. 828 
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diminished responsibility the evidence of three medical witnesses was 
led, including a senior prison medical officer. All expressed the opinion 
that the appellant suffered from epilepsy which substantially impaired 
his mental responsibility. The prison medical officer thought it highly 
probable that the appellant was at the time of the killing in an epileptic 
upset or fit. The Court of Criminal Appeal substituted a verdict of man- 
slaughter for the jury’s verdict of murder. Lord Parker, C.J., delivering 
the judgment of the court, said: 


‘This court has said on many occasions that of course juries are 
not bound by what the medical witnesses say, but at the same time 
they must act on evidence, and if there is nothing before them, no 
facts and no circumstances shown before them which throw doubt 
on the medical evidence, then that is all that they are left with, and 
the jury, in those circumstances, must accept it.’ 


These cases make clear that on an issue of diminished responsibility 
the jury are entitled, and indeed bound, to consider not only the medi- 
cal evidence but the evidence on the whole facts and circumstances of 
the case. These include the nature of the killing, the conduct of the 


accused before, at the time of, and after it, and any history of mental. 


abnormality, It being recognised that the jury on occasion may proper- 
ly refuse to accept medical evidence, it follows that they must be 
entitled to consider the quality and weight of that evidence. As was 
pointed out by Lord Parker in R v Byrne(3), what the jury are es- 
sentially seeking to ascertain is whether at the time of the killing the 
accused was suffering from a state of mind bordering on but not 
amounting to insanity. That task is to be approached in a broad com- 
mon sense way. 

In the present case their Lordships are of opinion that, in so far as 
they can judge of the medical evidence from the trial judge’s notes, the 
jury were entitled to regard it as not entirely convincing. Dr Patricia 
Bannister, whose evidence was subjected to quite lengthy cross-examin- 
ation, expressed an opinion as to the appellant’s state of mind which in 
terms satisfied the statutory definition. The particular mental abnor- 
mality which she identified was that of an extremely immature person- 
ality. Mr Browne, the clinical psychologist, found the appellant to be 
of average intellectual ability with good observational ability and clear 
thinking. He supported Dr Patricia Bannister’s evidence by describing 
the appellant as having an inadequate personality enhanced by emotion- 
al immaturity and a low tolerance level. The evidence of Dr Lawrence 
Bannister was merely to the effect that he treated the appellant for 
depression with disappointing results. It is plain that the quality and 
weight of this medical evidence fell a long way short of that in K v 
Matheson(1) and in R v Bailey(2). The jury also had before them evi- 
dence about the conduct of the appellant before, during and after the 
killing, including that of a number of conflicting statements about it 
made by him to the police and to Dr Patricia Bannister. They may 
well have thought there was nothing in that evidence indicative of a 


(1) [1958] 2 AIE.R. 87 


(2) [1961] L.R. 828 
(3) [1960] 3 AIL E.R. 1; [1960] 2 QB 396 
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man whose mental state bordered on insanity. There was also the 
appellant’s unsworn statement regarding his having suffered in the 
past from severe headache, blackouts, sleeplessness and loss of memory, 
supported to some extent by Miss Watson, but no objective evidence 
of any history of mental disorder. In both these aspects the case is in 
marked contradistinction to R v Matheson(1). 

Having carefully considered the relevant evidence, their Lordships 
have come to be of opinion that in all the circumstances the jury were 
entitled not to accept as conclusive the expression of opinion by Dr 
Patricia Bannister that the appellant’s mental condition satisfied the 
statutory definition of diminished responsibility, and to conclude, as 
they did, that the defence had not on a balance of probabilities been 
established. Their Lordships will therefore humbly advise Her Majesty 
that the appeal should be dismissed. 


Appeal dismissed. 
Solicitors: Phillip Conway, Thomas & Co; Charles Russell & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


CHANCERY DIVISION 
(Goulding, J.) 


21st October, 1977 
BEVAN and OTHERS v HASTINGS JONES 


Contempt of Court — Chancery Division — Application for committal 
— Application by litigant in person — Right to apply. 


A litigant in person in the Chancery Division is at liberty to move in person 
for an order of committal for an alleged contempt of court on complying 
with the requirements of the Rules of the Supreme Court. 


Motion by the defendant, T. Hastings Jones, in person for an order 
for the committal of four of the plaintiffs for contempt of court. 


The defendant in person. 
P. Hayward for the plaintiffs. 


GOULDING J. I have before me an application by a litigant in per- 
son in which he seeks a direction from the court as to its practice in 
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contemplation of a further application or applications which he pro- 
poses to make with a view to committing some of the opposing parties 
in the action to prison for alleged contempt of court. At present I 
know nothing of the relevant facts and I do not know whether there 
is any prima facie case of contempt or not, but I am satisfied that it is 
convenient to all concerned that, if he intends to make these appli- 
cations, he should be told beforehand whether he is at liberty to 
appear in person or not. 

The authority to the contrary is that of Vaisey, J., in Re G’s Appli- 
cation for a Committal Order(1). His Lordship there said: 


‘It is a well-settled rule of this court that a party in person cannot 
move for a writ of attachment, which is precisely the same, in its 
nature, as moving for a committal order.’ 


By way of authority Vaisey J referred to Ex parte Fenn(2) and to Ex 
parte Liebrand(3), and proceeded: 


‘The only difference between those two cases and the present 
case is that the application in the present case is for committal for 
contempt, but it is a difference without significance.’ 


Accordingly, Vaisey J dismissed the motion moved in Re G’s Appli- 
cation(1) by an applicant in person. 

Looking back at Ex parte Liebrand(3), one perceives that it was a 
decision of the Queen’s Bench Division in the persons of Lawrence, J., 
and Atkin, J. They said simply that the court would not hear an appli- 
cation for a writ of attachment by an applicant in person, and that that 
had been laid down in Ex parte Fenn(2). as long ago as 1834. However, 
a reference to the Supreme Court Practice, 1976, shows that in the 
meantime the practice in the Queen’s Bench Division has altered. There 
are two notes in the current edition of the Supreme Court Practice that 
are relevant to the matter. The first appears in a note to RSC Ord 52, 
r 2, dealing with applications for committal to the Divisional Court. 
The note says: 


‘Practice under the rule... Both the application for leave and the 
motion may now be moved by litigants in person (Practice Note, 
Divisional Court; Ex p. Collett, Q.B.D. unreported.’ ) 


In a note to Ord 52, r 4, the rule dealing with applications to a 
court other than the Divisional Court, appears the following: 


‘Hearing of Application. — The application to a court other 
than the Divisional Court is not permitted to be made by a litigant 
in person (see Re Liebrand(3); Re G’s Application for a Committal 
Order(1)...).’ 


Then there is a cross-reference to the note to r 2 that I have just read. 
There is, therefore, at the moment apparently a difference in est- 
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ablished practice between the two Divisions. That, in my judgment, 
is undesirable and in a matter of practice the court is at liberty to 
review what it has done in such a matter. If the question were wholly 
at large, I should find it difficult to convince myself that the 19th 
century practice was mistaken or undesirable. Applications for commit- 
tal are aimed at depriving the respondent of his liberty; they are cases 
in which, accordingly, the court must carefully protect the respondent 
and the employment of counsel operates as a filter, making it much less 
likely that a dishonest or misleading application will reach the court 
uncorrected with possible great prejudice to the respondent. 

However, I have to recognise that the general spirit of the time is 
much against insisting on the employment of professional persons if the 
client does not wish to employ them. Anything that appears to stand 
between an unrepresented person and the judge is in these days open 
to much criticism. I am not unduly moved by those considerations, 
but I am very much moved by the fact that a change of practice has, 
for many years now, been established in the Queen’s Bench Division, 
a court which has a great deal of experience in these matters. For my 
part, | am distinctly of the opinion that a divergence of practice bet- 
ween the two Divisions is undesirable. 

What I say today is said on my own authority alone, but it is right to 
mention that I have in the recent past discussed the matter with my 
brethren, the judges of this Division. Accordingly, in answer to the first 
question raised by the notice of motion served by the litigant in person 
I shall declare that he is at liberty to move in person for an order of 
committal for contempt of court on otherwise complying with the 
requirements of the Rules of the Supreme Court. The litigant should 
not consider that I in any way encourage him to appear in person, for 
I am convinced that it would be as much in his own interest as in that 
of the potential respondents that he should have professional repre- 
sentation if able to do so. However, as I have said, he is at liberty to 
apply in person if that is what he decides to do. 

Order accordingly: 

Solicitors: Brown & Corbishley, Newcastle-under-Lyme. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Donaldson, J.) 


17th June, 1977 


WALSH v ROTHER DISTRICT COUNCIL 


Local Government — Change in local government areas — Loss of office 
by employee of local authority — Compensation — Loss attributable 
to provision of Local Government Act, 1972 — Local Government 
(Compensation) Regulations, 1974, regs. 7(1) 11(1). 


By regs 7(1) and 11(1) of the Local Government (Compensation) Regula- 
tions, 1974, the employee of a local authority which had ceased to exist under 
the Local Government Act, 1972, was entitled to compensation if he had 
suffered loss of employment attributable to any provision of the Act of 1972. 

The appellant, W., was the town clerk of L., a borough which ceased to 
exist under the Act of 1972. W. was appointed the chief executive of the 
district which took its place. After some twelve months the post of chief 
executive was abolished and W.’s employment was terminated. On an appeal 
by him, 

Held: “attributable to” in the regulations involved some causal connection 
between the loss of employment and that to which the loss was said to be 
attributable, but that connexion need not be that of a sole, dominant, direct, 
or proximate cause and effect; a contributory causal connexion was sufficient, 
W.’s loss of employment was caused by a change of policy by the council, and 
was in no sense due to the provisions of the 1972 Act. 


Appeal by Nicholas Christopher Walsh against the decision of an 
industrial tribunal sitting at Ashford, Kent. 


I O Griffiths QC and Colin Hilner Smith for Mr Walsh. 
Patrick Medd QC and Charles Gibson for the district council. 


Cur adv vult 


17th June, 1977. DONALDSON, J., read the following judgment: 
Mr Walsh was the chief executive of the district council from 30th 
July, 1973, until April, 1976. His employment came to an end because, 
in December, 1975, the district council decided to reorganise its establish- 
ment of officers and to dispense with the post of chief executive. 
Mr Walsh was very naturally aggrieved with this decision and claimed 
compensation for loss of employment under the provisions of the local 
Government Act, 1972, and the Local Government (Compensation) 
Regulations, 1974. The district council rejected his claim and Mr 
Walsh applied for relief to an industrial tribunal sitting at Ashford, 
Kent. The tribunal unanimously dismissed Mr Walsh’s application on 
the ground that he had not suffered any loss of employment or loss 
or diminuation of emoluments which was attributable to any provision 
of the Local Government Act, 1972. That decision was published on 
8th July, 1976. Now, nearly a year later, Mr Walsh appeals to this 
court. On his behalf counsel submits that the tribunal misdirected itself 
as to the meaning of the words ‘attributable to’ in the 1972 Act and the 
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regulations and, in consequence of that misdirection, reached a wrong 
conclusion. 

The 1972 Act involved a radical reorganisation of local government 
in England, substituting new county and district councils for most of 
the pre-existing local authorities of more than parish status. The district 
council is such a new authority and operates in the area which was 
previously the concern of the Battle, Bexhill and Rye authorities. 
It came into existence on Ist April, 1974. The widespread abolition 
of employing local authorities left a number of local government officers 
without jobs, but of course the new local authorities had a large number 
of posts to fill. Nevertheless, it was anticipated that in the ensuing 
‘local authority musical chairs’ some officers would find themselves 
without a seat and others would find seats which were less remunera- 
tive than those which they had previously occupied. Provision was 
accordingly made to compensate those who suffered financial loss. 

The relevant statutory provisions are s 259(1) of the 1972 Act and 
regs 3, 4, 7 and 11 of, and scheds. 2 and 3 to, the 1971 regulations. I 
need not set out these provisions in this judgment since it is common 
ground that Mr Walsh is within the class of person who is entitled to 
compensation if he suffers loss of employment ‘attributable to any 
provision’ of the 1972 Act not later than ten years after Ist April, 
1974. 


Counsel for Mr Walsh submits that Mr Walsh’s loss of employment 


was attributable to ss 1, 2 and 112(3) of the 1972 Act. Sections 1 and 
2 provide the new local government areas and the constitution of the new 
principal councils in England. Section 112(3) abrogated various statutory 
provisions which required councils to appoint specified officers such as 
a clerk, treasurer or borough surveyor. It thus opened the way to, 
although it did not require, the adoption of a new management structure 
of the type recommended in what has come to be known as the Bains 
report, the report of the study group on the New Local Authorities’ 
Management and Structure published in 1972. For present purposes 
the essence of the study group’s recommendations was that there should 
bea chief executive who should be without departmental responsibilities 
and who should be the alter ego of the authority at officer level. 

The borough of Lewes in Sussex was one of the authorities which 
was due to disappear as a result of the 1972 Act. Mr Walsh was the town 
clerk and if he had suffered loss as a result of the abolition of his office, 
he would without doubt have been entitled to compensation. It appears 
that he in fact suffered no such loss. In anticipation of the formation 
of the new district council, the councillors of Battle, Bexhill and Rye 
set up a district joint committee to give consideration to matters which 
would require to be decided by the district council as soon as it was 
formed. One such matter was its departmental structure. The com- 
mittee accepted the recommendations in the Bains report, although, 
as I have already said, it was not obliged to do so. It recommended that 
there should be a chief executive, a principal chief officers’ manage- 
ment team and heads of departments. Mr Walsh applied for and was 
appointed to the post of chief executive. No doubt he welcomed the 
change and the challenge. Today he probably feels differently. 

No complaint is made of the way in which Mr Walsh discharged his 
duties. He assisted to the full in setting up the new district council’s 
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management structure in accordance with the Bains report recom- 
mendations and the wishes of fhe elected members of the district 
council. Unfortunately, this period was short-lived, and in January, 
1975, the staff and general purposes committee resolved that a com- 
plete review of the establishments be carried out after the district 
council had been in operation for one year. This was Gone and, in 
December, 1975, committees of the council recommended a restructur- 
ing of its central administration which included the abolition of the 
post of chief executive. This recommendation was accepted by the 
district council and Mr Walsh’s employment was terminated. 


The industrial tribunal found as a fact that the cause of the dismissal 
of Mr Walsh was 


‘the need of the [district council] to cut back the costs of its 
administration because of the national economic climate and the 
particular economic conditions which confronted the [district 
council] in 1975...’ 


and that this cause operated in circumstances which had been created 
by the 1972 Act. Counsel for Mr Walsh submits that if the tribunal 
had correctly directed itself in law it would have found that a further 
cause was that, in the light of experience, the district council found 
that its functions were not as extensive as had at first been anticipated, 
that it did not need the elaborate Baina management structure, and in 
particular that it did not need to have a chief executive without depart- 
mental responsibilities. 

The industrial tribunal considered the authorities on the meaning 
of ‘attributable’ and their conclusion is expressed in the following 
paragraph of their reasons: 


‘We prefer the argument which is based upon the need for a 
chain of causation to be established between the alleged cause of the 
loss,ie the 1972 Act or one of its provisions,and the dismissal of the 
applicant. We find as a fact that in any event the chain was broken 
when the structure of administration was completed in 1973. 
[Mr Walsh] was then in post and his position and terms of employ- 
ment were settled. The [district council] carried on its administra- 
tion with the structure which had been settled, until early in 1975 
when the structure came up for review in the light of the circum- 
stances which prevailed at that time.’ 


Counsel for Mr Walsh criticises this conclusion in so far as it suggests 
that once an officer accepts employment with a new authority and 
takes up that position, his subsequent dismissal can never be attributed 
to the 1972 Act or any of its provisions. I am far from sure that this 
is what the tribunal intended to decide. However, if it was, it was plainly 
wrong because regs 7 and 11 of the 1971 regulations contemplate 
that a dismissal giving rise to a claim for compensation may take place 
as long as ten years after the old authority has gone out of existence. 
However, in fairness to the tribunal, I should point out that the mem- 
bers may only have been considering Mr Walsh’s position on the facts 
as they found them. On any view of the matter, the tribunal’s conclu- 
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sion is one which is open to review in this court. 

I confess that until I saw regs 7 and 11 I think that I should have 
assumed that loss of employment as a result of the provisions of the 
1972 Act would inevitably occur at the latest by 1st April, 1974, 
when the old authorities disappeared. The draftsman of the regulations 
was more far sighted and one of the circumstances which he may 
have had in mind is illustrated by the judgment of Griffiths, J., in 
Mallet v Restormel Borough Council(1) In that case the applicant, 
Mr Mallet, was the manager of the St Mawgan airport for which the 
Newquay council was responsible. That council disappeared in the 
reorganisation and its responsibility was assumed by the new Restormel 
Borough Council. The latter council offered Mr Mallet re-employment 
as manager of the airport from Ist April, 1974, but in December of 
that year decided to abolish the post and to employ British Midland 
Airways to manage the airport. The reason for the change was financial. 
If the council had continued to manage the airport themselves, it would 
have cost them £5,000 a year. British Midland Airways were prepared 
to pay £2,000 a year for the privilege. Mr Mallet maintained that he 
could show that if Newquay council had remained in existence, it 
would, despite the financial burden, have continued to manage the 
airport itself and that he would still have been the airport manager. 
Accordingly, he submitted that the loss of his job was attributable to 
the provisions of the 1972 Act, ie the local government reorganisation. 
Griffiths, J., held that this was indeed correct, given that Mr Mallet 
could establish the facts which he alleged(1). 

Counsel for the district council had said that similar situations may 
arise where it can be shown that a deceased council employed staff to 
perform functions for other authorities, such as a county council, 
and would have continued to do so indefinitely, that the staff were 
re-employed by a new council, and that the new council, within ten 
years, terminated the agency and dismissed the staff concerned. Un- 
fortunately for Mr Walsh, his case is quite different. He was not re- 
employed by the district council having previously been employed in 
the same place by one of its predecessors. His post was entirely new. 
This may not be fatal, but it does rob Mallet’s case(1) of any relevance 
to his. 

The fundamental problem is whether Mr Walsh’s loss of employment 
was ‘attributable to’ any provision of the 1972 Act, ie the April, 1974, 
reorganisation. These words have been considered in a number of cases 
and I do not wish to add to the explanations and definitions which have 
been given. Counsel for Mr Walsh submits that it is a wider concept 
than ‘directly caused by’, or ‘caused by or resulting from’, but he 
accepts that it involves some nexus between the effect and the alleged 
cause. He suggests that ‘owing to’ or ‘material comtributory cause’ or 
‘a material cause in some way contributing to the effect’ may be 
synonyms. Lord Reid in Central Asbestos Co v Dodd (2) said: 


‘ 


“attributable”. That means capable of being attributed. 
“Attribute” has a number of cognate meanings; you can attribute 
a quality to a person or thing, you can attribute a product to a 
(1) Reversed by Court of Appeal, March 8, 1978: see 142 J.P. Journal, 
p.193 
(2) [1973] A.C. 518 
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source or author, you can attribute an effect to a cause. The essen- Walsh v Rother 
tial element is connection of some kind.’ District Council 


Suffice to say that these are plain English words involving some Queen’s Bench 
causal connection between the loss of employment and that to which Division 
the loss is said to be attributable. However, this connection need not 
be that of a sole, dominant, direct or proximate cause and effect. A Deans: 

, ; prox 
contributory causal connection is quite sufficient. 

Mr Walsh’s problem is that while he can show abundant connection 
between the provisions of the 1972 Act and his employment as chief 
executive (without the 1972 Act there would have been no Rother 
District Council and no such post) he can show no connection between 
those provisions and his loss of employment. Counsel for Mr Walsh 
seeks to escape from this dilemma by submitting that the district 
council’s adoption of the Bains management structure was experimental! 
and evolutionary and that its abandonment so soon after the council’s 
birth was all part and parcel of the local government reorganisation it- 
self. Whether or not circumstances can arise in which both the creation 
of the job itself and its disappearance can be attributable to the 1972 
Act, I am quite clear that that is not this case. The district council 
was created by the 1972 Act. The terms of that Act gave it wide 
discretion on the management structure which it should adopt. It 
adopted one structure, worked it for a year, and then decided to adopt 
another. The sole cause of Mr Walsh’s loss of employment was a change 
of policy by the council. It was in no sense attributable to any of the 
provisions of the 1972 Act. It follows that I consider that the indus- 
trial tribunal’s decision was correct and that this appeal should be 
dismissed. 


Appeal dismissed. 


Solicitors: J] G Haley; John G Milward. 


Reported by G.F.L. Bridgman, Esq., Barrister 


COURT OF APPEAL (CIVIL DIVISION) Jelson Ltd v 
(Lord Denning, M.R., Stephenson, L.J., and Waller, L.J.) Blaby District 
Council 
17th February, 1977 
Court of Appeal 


JELSON LTD v BLABY DISTRICT COUNCIL 


Compulsory Purchase — Compensation Depreciation in value of 
relevant interest Indication of land being compulsorily acquired 
by authority — Land Compensation Act, 1961, s 9. 


By s. 9 of the Land Compensation Act, 1961: ‘‘No account shall be taken of 
any depreciation of the value of the relevant interest which is attributable to 
the fact that ... an indication has been given that the relevant land is, or is 
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likely, to be acquired by an authority possessing compulsory purchase powers”’. 

In 1951 a strip of land owned, with land on both sides of it, by one J., 
was planned to be part of a ring road. Planning permission was given to build 
houses on the land on both sides of the strip but not on the strip. In 1961 
the proposal for the ring road was abandoned. J sought to develop the strip, 
but permission was refused because of the opposition of the existing resi- 
dents. J. required the local authority to purchase the strip, and a compulsory 
purchase order was made. The value of the strip with no buildings thereon 
was stated to be £6,700 but J. contended that the value would have been 
£60,000 if it had not been subjected to the scheme for the ring road. On a 
reference to the Lands Tribunal the tribunal decided that the depreciation 
should be ignored under s. 9 of the Act of 1961. The local authority ap- 
pealed; 

Held: there was no doubt that s. 9 applied; an indication was given in 
1951 that the strip was to be acquired by an authority possessing compulsory 
purchase powers, and thereafter indications were given time after time during 
the various enquiries that the strip was to be acquired to make the ring road; 
compensation, therefore, should be assessed at the value of the land as cap- 
able of assessment, i.e. £60,000. 


Pointe Gourde Quarrying and Transport Co. Ltd. v Sub-Intendent of 
Crown Lands, [1947] A.C. 565, applied. 


Appeal by Blaby District Council against a decision of the Lands 
Tribunal determining at £60,000 the amount of compensation pay- 
able to the respondents, Jelsons, Ltd., on the compulsory purchase 
of astrip of land at Kingsway, Braunstone, Leicester. 


Lord Silsoe QC and M Spence for the claimants. 
W Glover QC and M Fitzgerald for the acquiring authority. 


LORD DENNING, M.R.: In 1951 there was a plan to make a ring 
road round Leicester City. Everyone thought that it would be imple- 
mented. But ten years later, in 1961, the plan was abandoned because 
it would not fit in with the new M1 highway. So the strip of land has 
remained unused as a road. Now it is just an open space. It is a narrow 
strip of land about one-third of a mile long and about 140 feet wide. 
Only about six acres in all. The owners have required the local author- 
ity to purchase this long strip of land. They ask for £60,000 compen- 
sation. The acquiring authority say it should be £6,700. 

The history starts in 1951. The whole of this neighbourhood was 
open land. This strip was planned to be part of the ring road. Both the 
strip itself and all the land on both sides of the strip were owned at 
that time by the Jelson family, and afterwards by Jelson Ltd. This 
strip went right through their land. Jelsons applied for planning per- 
mission to build houses on all parts of their land: (i) their land on the 
east of the strip: (ii) their land on the west of the strip: and (iii) this 
strip of land. In 1956, after an inquiry, planning permission was given 
for the land on the east and west; but not for this strip of land. It was 
not to be used for houses. It was to be a ring road. 

The Jelson family developed the land on the east in 1954. They 
later developed the land on the west. In making their plans they took 
into account the reservation for the ring road. They planned their 
development accordingly. Believing that the strip would be turned into 
a ring road, they built the houses to face on to the proposed ring 
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road and made service roads for them at their backs. They finished 
that development by about 1958. But in 1961 everything was altered. 
The proposal for the ring road was abandoned. It was because the new 
M1 was to be built. 


Jelson Ltd v 
Blaby District 
Council 


Jelsons then wondered what was to be done about this ring road, Court of Appeal 


In 1963 they made another application for planning permission for the 
strip. They again suggested that they should put up 60 houses on it. 
They got quite a long way with the proposal. They had discussions 
with the county planning officer and the local authority. All of those 
agreed on a layout for the 60 houses on the strip. But then the local 
residents objected. They had their houses facing the strip, and they 
objected very much to having houses built on it to block their view 
and disturb their amenities. The Minister held another inquiry. He sup- 
ported the objectors. He refused to let houses be built on this strip. 
So there it was. This strip of land was made sterile and incapable of 
development. Jelsons then asked the acquiring authority to purchase 
the strip. They made the necessary application under s 129 of the Town 
and Country Planning Act, 1962. There was another inquiry by the 
Minister. It was held that the land was incapable of being of any bene- 
ficial use and that the acquiring authority ought to purchase it. So a 
compulsory purchase order was made. By the provisions of the 1962 
Act there was a ‘deemed’ notice to treat. Compensation was to be 
given on the basis that there was a compulsory purchase by a notice 
to treat deemed to be given in 1965. In point of fact the acquiring 
authority did not enter until 1971. Nothing now turns on the date. 

The compensation falls to be assessed under the Land Compen- 
sation Act, 1961, s 5(2), which provides: 


‘The value of the land shall ... be taken to be the amount which 
the land if sold in the open market by a willing seller might be 
expected to realise’ 

(at the date of the notice of entry). Viewed as a strip of land, with no 
building potential, the value would only be £6,700. But Jelsons say 
that the strip would have been worth £60,000 if it had not been sub- 
jected to the scheme for the ring road. They say it was that scheme 
which prevented the site from being developed for houses. They rely 
on the principle enunciated by Lord McDermott in Pointe Gourde 
Quarrying and Transport Co Ltd v Sub-Intendent of Crown Lands(1). 
That principle is that, if land is compulsorily acquired in pursuance of a 
statutory scheme, the compensation is to be assessed without regard to 
any enhancement of value due to the scheme itself. That principle 
applies not only to appreciation of value but also to depreciation of 
value. It has been so held in one or two cases. Jelsons say that the land 
was depreciated by reason of the scheme for a ring road, and there- 
fore they ought to be compensated for it without regard to that depre- 
ciation. 
Alternatively Jelsons rely on s 9 of the 1961 Act. It says: 


‘No account shall be taken of any depreciation of the value of 
the relevant interest which is attributable to the fact that (whether 
by way of designation, allocation or other particulars contained in 





(1) [1947] A.C. 565 


Lord 
Denning, M.R. 
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Stephenson, L.J. 


JUSTICE OF THE PEACE AND 


the current development plan, or by any other means) an indication. 
has been given that the relevant land is, or is likely, to be acquired 
by an authority possessing compulsory purchase powers.’ 


There is no doubt that s 9 applies here. An ‘indication’ was given 
years ago that this strip of land was to be acquired by an authority 
possessing compulsory purchase powers. It was given by the ‘particu- 
lars contained in the current development plan’ of 1951. Thereafter 
there were many ‘indications’ given time after time during the course 
of the various inquiries that this strip of land was to be acquired by the 
highway authority in order to make the ring road. Those indications 
having been given, s 9 of the 1961 Act says that: 

‘No account shall be taken of any depreciation of the value of the 
relevant interest which is attributable to the fact that .. . an indi- 
cation has been given’. 

The question then is: Was there any depreciation in value by reason of 
the indication? The history shows plainly that there was. I need not go 
through it. The existing houses were built facing the strip because of 
that indication. In 1963 the application for development was refused 
because of the local residents. They said that their houses were built 
with the advantage of facing on to the ring road and it should not be 
built on. Their complaint was upheld by the Minister. That is why the 
land was depreciated. 

Counsel for the acquiring authority relied on one or two earlier 
cases in this court. It seems to me that they do not touch the facts 
of our present case. The position is, to my mind, that there is a depre- 
ciation here which is covered both by the Pointe Gourde(1) principle 
and by s 9 of the 1961 Act. The compensation should be assessed as the 
value as capable of development, that is, at £60,000. I would point 
out that if this land had been taken for a highway, there would have 
been the full compensation. It does not seem fair that because of the 
change of plan rendering it sterile the owners should not get their 
compensation just the same. I think the Lands Tribunal was right, 
and I would dismiss the appeal. 


STEPHENSON, L.J.: I agree. The case is, to my mind, covered by 
s 9 of the Land Compensation Act, 1961, and I am in respectful agree- 
ment with what Megaw, L.J., said in Trocette Property Co Ltd v 
Greater London Council(2): 

‘The phrase “‘attributable to” is, I think, deliberately used in s 9 
in order to ensure greater scope for flexibility in its application 
than would have been achieved by other phrases, such as ‘‘caused 
by”.’ 

Megaw, L.J., obviously did not intend to give the word ‘attributable’ 
a meaning which left out altogether a causal connection, but such 
a flexible interpretation does, I think, negative as too narrow the 
interpretation which counsel for the acquiring authority, as I under- 
stood his submission, asked us to take of s 9, namely, that it covers 
depreciation by giving an indication but not depreciation by what 
an indication has caused. It seems to me that what flowed from the 


(1) [1947] A.C. 565 
(2) (1974), 72 L.G.R. 701 
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indication included a reasonable response by the owners to the in- Jelson Ltd v 
dication, and counsel for the claimants is therefore right in submit- Blaby District 
ting that the depreciation was attributable to the indication. I there- Council 
fore agree that this appeal should be dismissed. 
Court of Appeal 

WALLER, L.J.: I also agree. I would only add one matter. Counsel 
for the acquiring authority did at one stage indicate that it was hard Waller, L.J. 
that his district council might have to pay the large sum of compen- 
sation which was at issue in this case because they were being made 
responsible for plans which were the plans of the county council and, 
as a result of the various changes, they now became the authority 
liable to make the payment. But it does become clear, when one 
looks at the facts, that had the county council been left alone in 1963 
the claimants might well have been allowed to develop this land, be- 
cause in the Case from the Lands Tribunal appear these words: 


‘On the Ist April, 1963, the claimants made an application for 
permission to develop the reference land by erecting on it 60 semi- 
detached houses and three blocks of flats . . . in accordance with a 
layout previously agreed with the county planning officer and an 
official of the acquiring authority.’ 


Because there were objections from local residents, whom I assume 
would be in the district of the acquiring authority, the Minister called 
that application in, and it was as a result of calling it in that the appli- 
cation for planning permission was refused. So that in a sense those 
who had got the benefit of this land not having houses on it will be, 
at any rate, part of those who will have to pay the compensation. 


Appeal dismissed. 
Solicitors: Kingsford, Dorman & Co; Field, Fisher & Martineau, 
for Dews Welham, Leicester. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


COURT OF APPEAL (CIVIL DIVISION) Ahmad v Inner 
(Lord Denning, M.R., Orr, L.J., and Scarman, L.J.) London 
Education 


22nd March, 1977 Authority 


AHMAD v INNER LONDON EDUCATION AUTHORITY Ca so 


Education — Position of teacher — Attendance for religious worship — 
Absence during school hours — Breach-of contract with education 
authority Education Act, 1944, s. 30 — European Convention 
for Protection of Human Rights and Fundamental Freedoms, art. 


9(1)(2) 


By s. 30 of the Education Act, 1944: “. .. no teacher in any school shall 
. . . be deprived of, or disqualified for, any promotion or other advantage by 
reason of ... his religious opinions or of his attending . . . religious wor- 
re 
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By art. 9 of the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, paras (1) and (2): “Everyone has the right to 
freedom of thought, conscience and religion: this right includes freedom to 
manifest his religion or belief in worship, teaching, practice and observance”. 

The appellant was a schoolteacher under a contract with the respondent 
education authority to teach children from Monday to Friday, five full days, 
each week, with a break each day for lunch from 12.30 p.m. to 1.30 p.m. 
He was a devout Moslem and by his religion it was his duty every Friday to 
attend prayers at a mosque. The time for the prayers from 1 to 2 p.m. and 
the mosque was a journey of some 15 to 20 minutes from the school. As a 
result on a Friday the appellant did not get back to the school after the 
midday break until 2.15 or 2.20, some three quarters of an hour late for him 
to resume his teaching duty. Before he entered into his contract with the 
respondent authority he did not disclose to them his obligation to attend the 
mosque on Fridays. He claimed to be entitled to do so and receive full pay, 
but the authority took the view that, if he wished to take time off on Fri- 
days to attend the mosque he must relinquish his full-time appointment and 
accept a part-time appointment with less pay and pension rights. He was un- 
willing to accept this proposal, and he claimed before an industrial tribunal 
that he had been unfairly dismissed. The tribunal rejected his claim and an 
Employment Appeal Tribunal affirmed that decision. On an appeal to the 
Court of Appeal, 

Held (Scarman, L.J., dissenting): section 30 of the Act of 1944 must be 
interpreted by being read as subject to the qualification “if the school time- 
table so permits’’: it could not be construed as authorising a breach of contract 
by a teacher absenting himself during school hours to attend religious wor- 
ship; as to art 9 of the Convention on Human Rights, while upholding religious 
freedom to the full, the article was to be applied with caution, and the appel- 
lant’s right to “manifest his religion in practice and observance” must be 
subject to the rights of the education authority under his contract with them; 
accordingly, the appeal would be dismissed. 


Appeal by Iftikhar Ahmad against a decision of the Employment 
Appeal Tribunal. 


O Thorold for the appellant. 
R Kidwell and G Hamilton for the respondent education author- 
ity. 


Cur. adv, vult, 


22nd March, 1977. The following judgments were read. 


LORD DENNING, M.R.: The appellant, Mr Ahmad, is a school- 
teacher. He was employed by the Inner London Education Authority 
as a full-time teacher. This meant that he had to attend the school 
and teach the children on the five days, Monday to Friday inclusive 
each week, with a break each day for luncheon from 12.30 p m to 
1.30 p m. But Mr Ahmad was not only a schoolteacher. He was a 
devout Moslem. By his religion it was his duty every Friday to attend 
prayers at the nearest mosque. The time for these prayers was 1 p m to 
2 p m and the mosque was about 15 to 20 minutes away. So when he 
went to the prayers he did not get back at 1.30 p m in time to teach 
his class. He only got back at 2.15 p m or 2.20 p m. This meant that 
he missed about three-quarters of an hour of his teaching duty every. 
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Friday. One of the headmasters, at the school for maladjusted child- 
ren, did his best to help and made arrangements to cope with his 
absence. But other headmasters in ordinary schools could not do so. 
His absence disrupted the classes too much. They could not fit it in 
with the rest of the work. So it meant he had Friday afternoon off. 
But still he went to his Friday prayers. He said that he was entitled 
to do so and, notwithstanding his absences, he was entitled to full 
pay, just the same as if he had worked for the full five days. 

There was a provision in the staff code which allowed teachers to 
have time off for special days in their religion when no work was to 
be done, such as Good Friday for Christians, or the Day of Atonement 
for Jews, and Ramadan for Moslems. But that provision did not apply 
to working days, like Fridays. The other members of the staff thought 
it was unfair for Mr Ahmad to have Friday afternoon off each week 
on full pay. So the issue was referred to the Inner London Education 
Authority. They took the view that, if he desired to take time off on 
Fridays for his prayers, he could only be fitted in as a part-time teacher, 
doing 4% days a week and being paid for 4% days; but they would see 
that his pension rights and so forth were not prejudiced. He was un- 
willing to accept this proposal. He resigned in protest. He gave as his 
reason: ‘I was exploited and humiliated by the I.L.E.A.’ He put in a 
claim for unfair dismissal, saying: ‘. . . employer’s conduct forced me 
to resign.’ 

If his resignation was brought about by the employer’s conduct, 
he was entitled to treat it as a dismissal (see the Trade Union and 
Labour Relations Act, 1974, sched. I, para 5(2)(c), but the question 
whether it was a fair or unfair dismissal would depend on whether 
the employer acted reasonably, see para 6(8) of that schedule. The 
tribunal found unanimously that the employers were not being un- 
reasonable. The Employment Appeal Tribunal affirmed their decision, 
again unanimously, but gave leave to appeal. 

On the appeal, Mr Ahmad relied much on s 30 of the Education 
Act, 1944. It was a section inserted so as to safeguard the position of 
teachers. It said: 

*...mo teacher . . . shall be required to give religious instruction 
or receive any less emolument or be deprived of, or disqualified for, 
any promotion or other advantage by reason of the fact that he does 
or does not give religious instruction or by reason of his religious 
opinions or of his attending or omitting to attend religious wor- 
ship...’ 


If the words were read literally without qualification, they would 
entitle Mr Ahmad to take time off every Friday afternoon for his 
prayers without loss of pay. I cannot think this was ever intended. 
The school time-table was well known to Mr Ahmad when he applied 
for the teaching post. It was for the usual teaching hours from Monday 
to Friday, inclusive. If he wished to have every Friday afternoon off 
for his prayers, either he ought not to have applied for this post or he 
ought to have made it clear at the outset and entered into a 4% day 
engagement only. This was the sensible thing for him to do. Instead 
he undertook full-time work without making any disclosure that he 
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wanted Friday afternoon off for prayers. 

I think that s 30 can be applied to the situation perfectly well by 
reading it as subject to the qualification ‘if the school time-table so 
permits’. So read, it means that he is to be entitled to attend for re- 
ligious worship during the working week if it can be arranged consist- 
ently with performing his teaching duties under his contract of em- 
ployment. It has been so interpreted by the great majority of Moslem 
teachers in our schools. They do not take time off for their prayers. 
Nor should Mr Ahmad if he wants to get his full pay for a five day 
week. The tribunal said that ‘none of the other education authorities 
has ever received such a request from Moslem staff and the problem 
would seem to be unique to the applicant, Mr Ahmad’. 

I have no doubt that all headmasters will try to arrange their time- 
table so as to accommodate devout Moslems like Mr Ahmad; but I 
do not think they should be compelled to do so if it means disrupting 
the work of the school and the well-being of the pupils. 

During the argument Scarman, L.J., drew attention to art 9 of the 
European Convention for the Protection of Human Rights and Funda- 
mental Freedoms, (Cmd 8969 TS 71 (1953)) to which this country 
has subscribed. It says: 


‘(1) Everyone has the right to freedom of thought, conscience 
and religion: this right includes freedom to change his religion or 


belief and freedom, either alone or in community with others and 
in public or private, to manifest his religion or belief in worship, 
teaching, practice and observance. 

‘(2) Freedom to manifest one’s religion or beliefs shall be subject 
only to such limitations as are prescribed by law and are necessary 
in a democratic society in the interests of public safety, for the 
protection of public order, health or morals, or for the protection 
of the rights and freedoms of others.’ 


The convention is not part of our English law, but, as I have often 
said, we will always have regard to it. We will do our best to see that 
our decisions are in conformity with it. But it is drawn in such vague 
terms that it can be used for all sorts of unreasonable claims and 
provoke all sorts of litigation. As so often happens with high-sounding 
principles, they have to be brought down to earth. They have to be 
applied in a work-a-day world. I venture to suggest that it would do 
the Moslem community no good, or any other minority group no good, 
if they were to be given preferential treatment over the great majority 
of the people. If it should happen that, in the name of religious free- 
dom, they were given special privileges or advantages, it would provoke 
discontent, and even resentment among those with whom they work. 
As, indeed, it has done in this very case. And so the cause of racial 
integration would suffer. So, whilst upholding religious freedom to the 
full, I would suggest that it should be applied with caution, especially 
having regard to the setting in which it is sought. Applied to our edu- 
cational system, I think that Mr Ahmad’s right to ‘manifest his religion 

. in... practice and observance’ must be subject to the rights of the 
education authorities under the contract and to the interests of the 
children whom he is paid to teach. I see nothing in the European 
Convention to give Mr Ahmad any right to manifest his religion on 
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Friday: afternoons in derogation of his contract of employment, and 
certainly not on full pay. 

I find myself in agreement with the tribunal and the Employment 
Appeal Tribunal. I would dismiss the appeal. 


ORR, L.J. The appellant in this case, a devout Moslem, was em- 
ployed by the Inner London Education Authority (‘the education 
authority’) from lst September, 1968, as a primary school teacher 
under a written contract of employment by which he was required 
to give full-time service and to perform such duties as might be en- 
trusted to him from time to time by his head teacher and which also 
incorporated the provisions of the ILEA Staff Code, para 9 of which 
provides as follows: 


‘Religious observance: teachers (other than supply teachers) in 
any establishment aided and maintained by the Authority who, for 
reasons of conscience have objections to working on a particular 
day in term time, it being a day of special obligation in their religion, 
shall be allowed leave with pay, on the understanding that such 
leave shall be restricted to days which are generally recognised in 
their religion as days when no work may be done.’ 


The appellant did not before entering into the contract disclose to 
the education authority that the practice of his religion would or might 


require that he should be absent from school for a period of time after 
the lunch-time break on Fridays in order to attend prayers in a mosque. 
From his appointment until 1974 he was employed in Division 8 of 
the education authority where his respective schools were some dis- 
tance away from any mosque with the result that during that period 
he made no request to be allowed time off for this purpose, but after 
his transfer in 1974 to Division 5 he found himself nearer to mosques 
and at his first school in that division, in which he was a supernumerary 
teacher, the headmaster (Mr Foley), of his own volition and without 
consulting the divisional office of the education authority, allowed 
him to be absent from school for a short period after the midday 
break in order to attend Friday prayers at a mosque. Mr Foley’s evi- 
dence as to this matter was that the appellant had ‘a teaching period 
after the Friday midday break but that the staff did not object to his 
having time off to attend the mosque and were prepared to accom- 
modate him in this respect. If, however, there had been other Moslem 
teachers who wished to go to a mosque for Friday prayers they could 
not have managed, and there was in fact in the school another Moslem 
teacher who had never made such a request. 

The appellant was next employed, still as a supernumerary teacher, 
at the Chisern Hall School, Bethnal Green, and there he did not at 
first ask for permission to attend a mosque for Friday prayers, but 
the headmistress, Miss Gadd, heard of his intention to do so. She 
obtained advice from the divisional office that she could not stop 
him from going but should not give him permission to do so. On his 
later asking for permission to go she gave him these answers and in- 
sisted that he should be back by 1.30 p m, at the end of the midday 
break, but he never returned before 2.20 p m with the result that 
Friday afternoon teaching periods had to be adjusted until he returned. 
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Although this adjustment was not difficult, the other staff, Miss Gadd 
said, had to accommodate him all the time. 

The appellant was next employed at the Bonner Primary School at 
Bethnal Green where he asked for similar permission to attend a mos- 
que for Friday prayers and the headmaster, Mr Wilford, refused this 
request and reported his refusal to the divisional office, but the appel- 
lant disregarded the refusal and attended the mosque with the result 
that on one Friday the headmaster had a class without a teacher until 
the appellant returned. 

The appellant was next employed, still as a supernumerary teacher, 
at the Bethnal Green Primary School for one term from September, 
1974, where the headmaster, having previously consulted the divisional 
office, refused his request to be allowed to attend a mosque on Fri- 
days, but the appellant attended the mosque in spite of this refusal, 
and the deputy headmaster reported that there were grumbles about 
this from the staff. 

Finally, for the first term of 1975, the appellant was employed 
as a stand-in teacher at a Roman Catholic primary school in Mile End 
the headmaster of which was informed by the divisional office that 
the appellant had been refused permission to be absent during school 
hours on Fridays, but the appellant, although allowed at this school to 
use a room for prayers, said that he would take time off on Fridays in 
spite of the refusal and did so. 

On 13th January, 1975, the education authority, in the course of a 
correspondence with the appellant, had written to him saying that if 
he continued to take time off on Friday afternoons there would be no 
alternative but to take the necessary steps to vary his appointment 
as full-time teacher to one of a teacher employed for a 4% day week 
and thus give him the opportunity to attend a mosque on Fridays, 
if he so desired. In response to this letter the appellant wrote on 27th 
January that he preferred to be dismissed rather than accept part-time 
teaching and the education authority replied on 7th February that they 
would have no alternative but to deduct salary for Friday afternoon 
absences, these being from 1.30 p m when the midday break ended 
until about 2.20 p m when he returned from the mosque. In the mean- 
time, however, on 29th January, the appellant had given notice of 
resignation to take effect at the beginning of the Easter holidays, and 
subsequently he became re-employed on the basis of a 4% day week, 
the effect of which is that he remains eligible for promotion to head- 
master but that post would necessarily be a full-time one. 

The appellant on 7th July, 1975, appealed to an industrial tribunal on 
the ground that he had been unfairly dismissed or alternatively forced 
to change his position from full-time teacher to that of a teacher em- 
ployed for a 4% day week, and in respect of these matters he claimed 
re-instatement in full-time employment and compensation. The tribunal 
heard evidence from the appellant himself, from Dr Pasha, an Islamic 
religious leader, on his behalf, and also from the head teachers to whom 
I have referred and members of the education authority’s staff. Dr 
Pasha’s evidence was that Friday is a day on which a Moslem is by the 
Koran required to attend prayers and thereafter return to work. If 
there were three others in the school the appellant could pray with them 
but if not he is required to attend a mosque unless it is too far from the 
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school, in which case he may say his prayers in a quiet place of worship 
at the school. Dr Pasha accepted that it would be advisable for a Moslem 
not to become involved in an employment which prevents his attending a 
mosque for Friday prayers but said that if he had such an employ- 
ment he should convince his employer of his requirement, and he took 
the view that in this respect it was the duty of an employer to consider 
the needs of his employees. He added that outside an Islamic State 
there is no penalty for failure to attend the mosque but it is for the 
individual to reconcile his own conscience. Sickness would be accepted 
as a good reason for not attending, but not the nature of the employ- 
ment. 

Mr Andrews, the assistant education officer, gave evidence that the 
education authority must have hundreds of Moslem teachers but none 
had ever before complained that the present problem existed. He had 
made enquiry about the matter from Dr Rahman, chairman of the Mos- 
lem Education Trust, and had been informed in reply that every Mos- 
lem must attend Friday congregational prayers ‘unless the preventive 
forces are beyond his control’, and Dr Rahman had later confirmed on 
the telephone that the requirements of an employment would fall 
within that category, but in subsequent letters he did not give a specific 
answer to this question. Mr Andrews had also made enquiry of edu- 
cation authorities which might be expected to have Moslem teachers 
in their employment and those which replied had said that they had not 
encountered this problem. In my judgment it is very surprising that 
they had not if the exigencies of an employment are not accepted as 
sufficient reason for not attending a mosque for Friday prayers, but 
on the evidence of Dr Pasha and in the absence of a specific answer 
from Dr Rahman I think it must be taken, for the purposes of this 
appeal, that the exigencies of an employment do not excuse a Moslem 
from this obligation. 

On the evidence which I have summarised the industrial tribunal 
dismissed the appeal and that decision was upheld on a further appeal 
to the Employment Appeal Tribunal. Both tribunals took the view that 
cl 9 of the staff code, to which I have referred, could not assist the ap- 
pellant’s case since it is by its terms applicable only to teachers ‘who, 
for reasons of conscience have objections to working on a particular 
day in term time’, and to ‘days which are generally recognised in their 
religion as days when no work may be done’. Plainly these require- 
ments were not satisfied in the present case since Friday, so far from 
being a religious holiday for Moslems, is a day on which they are 
enjoined after attending prayers, to return to work, and for that reason 
this provision was rightly not relied on for the appellant on the present 
appeal. 

Before both the industrial tribunal and the Employment Appeal 
Tribunal, as in this court, the appellant’s case was largely based on s 30 
of the Education Act, 1944, the marginal title of which is ‘Saving as to 
position of teachers’ and which, omitting the proviso, which I do not 
find to be of any assistance in the present context, reads as follows: 


‘Subject as hereinafter provided, no person shall be disqualified 
by reason of his religious opinions, or of his attending or omitting 
to attend religious worship, from being a teacher in a county school 
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or in any voluntary school, or from being otherwise employed for 
the purposes of such a school; and no teacher in any such school 
shall be required to give religious instruction or receive any less 
emolument or be deprived of, or disqualified for, any promotion 
or other advantage by reason of the fact that he does or does not 
give religious instruction or by reason of his religious opinions or 
of his attending or omitting to attend religious worship...’ 


Both the industrial tribunal and the Employment Appeal Tribunal 
held that this provision has no application to the present facts on the 
ground that, while its object was to protect individual teachers and 
others employed in schools from being penalised in any way by reason 
of their religious beliefs or of their attending or not attending religious 
worship, it cannot be construed as authorising a breach of contract 
by a teacher in absenting himself during school hours for the purpose 
of attending religious worship, and in my view this construction of the 
section is correct. 

On behalf of the appellant reliance was placed on the words 


‘and no teacher ... shall . . . receive any less emolument... by 
reason of the fact that he does or does not give religious instruction 
or by reason of his religious opinions or of his attending or omitting 
to attend religious worship,’ 


which it was claimed were apt to cover the present facts, but with res- 
pect, I am unable to accept this construction. In the first place it is to 
be noted that the words ‘shall . . . receive any less emolument’ do not 
appear in the earlier part of the section which applies both to teachers 
and to persons otherwise employed in a school and in my judgment it 
would be very surprising if a teacher were, but a domestic or clerical 
employee of a school were not, allowed to be absent during school 
hours without loss of pay for the purpose of attending religious wor- 
ship. In the second place I do not think that the prohibition against 
receiving any less emolument can only have been directed to such a 
case as this. It is more likely, in my judgment, to have been inserted 
because there was thought to be a danger that a teacher might be 
offered a lower rate of remuneration either because he did or because 
he did not give religious instruction. Finally, if the provision was in- 
tended to permit a teacher to break his contract by absenting himself 
from school during school hours I would have expected much clearer 
and more specific language to be used. For these reasons I agree with 
the conclusion reached by Lord Denning MR on this issue. 

In the course of the appeal reference was also made to the European 
Convention for the Protection of Human Rights and Fundamental 
Freedoms (Cmd 8969 TS 71 (1953)), to which the United Kingdom 
is a party and art 9 of which provides that ‘Everyone has the right to 
freedom of thought, conscience and religion’ and that such right 
includes freedom either alone or with others and in public or private 
to manifest his religion in worship, teaching, practice and observance. 
The right so declared is, however, expressly made subject to ‘such 
limitations by the State as are prescribed by law and are necessary in 
a democratic society for the protection of the rights and freedom of 
others’ and in my judgment it cannot be construed as entitling an 
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employee to absent himself, for the purpose of religious worship, 
from his place of work during working hours and in breach of his 
contract of employment. 

Nor, in my judgment, can the answer to the question raised by this 
appeal be that a Moslem teacher has a right to absent himself for 
Friday prayers if his doing so will cause only a small inconvenience 
in the school. This solution would have some attraction because in the 
present case one of the headmasters concerned, Mr Foley, was able 
to accommodate the appellant’s absence and it may be that others 
might have done so but for the policy adopted by the education author- 
ity. But such a solution, quite apart from the grave practical disad- 
vantage that it would involve detailed investigation in each case as to 
the degree of difficulty involved, is in my judgment unacceptable in 
principle since absence without leave in school hours would be a 
breach of contract even if the inconvenience involved were slight. 

Plainly in the present case the head teachers involved approached 
the matter with a proper respect for the religious convictions of the 
appellant, but it is in my judgment entirely understandable that the 
education authority should have been unwilling to authorise the grant- 
ing of permission for the appellant to be absent during school hours 
for the purpose of attending Friday prayers since to do so might well 
have led to similar applications of many Moslem teachers who previous- 
ly had not made such application, with the result that in a number of 
schools there might well have been serious difficulty in maintaining 
the Friday afternoon programme, which in turn could have led to re- 
sentment among the non-Moslem staff at their having to assume ad- 
ditional burdens, and possibly to a situation in which education author- 
ities would have been reluctant to employ more Moslem teachers. In 
these circumstances, I agree with both tribunals that the best way of 
resolving the problem would be by way of a national agreement, if 
such can be achieved. For the reasons I have given I would dismiss 
this appeal. 


SCARMAN, L.J. The appellant, a devout Moslem, was a full-time 
teacher employed by the Inner London Education Authority (‘the 
education authority’) from 1968 until he resigned in 1975. He says that 
his resignation was forced on him because of his religion. He had no 
problem until 1974, when he was transferred to a school within easy 
reach of a mosque. The Koran requires every Moslem man to attend a 
mosque for congregational prayer every Friday, unless he can bring 
himself within an exception specified in the Koran. The appellant’s 
transfer deprived him of any excuse recognised as acceptable by Islam. 
He felt he had to go to the mosque, even though it meant missing 40 
to 45 minutes of class-work every Friday afternoon, and even though 
the education authority would not give him leave to be away from 
school for that period of 45 minutes. There were some negotiations, 
but they failed. Finally, by letter dated 13th January, 1975, the edu- 
cation authority issued an ultimatum. He was told that, if he wished to 
go to the mosque, he must relinquish his full-time appointment and 
accept a part-time appointment, which, of course, would mean less pay 
and less valuable pension rights. He rejected the option of part-time 
work and resigned. He says that this ultimatum was one which infring- 
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ed his rights under s 30 of the Education Act, 1944, that he was entitled 
to reject it, and that in all the circumstances he was unfairly dismissed. 
The industrial tribunal found against him. The Employment Appeal 
Tribunal ruled that the section was of no avail to him. He now appeals, 
with the leave of this court, and takes two points: (i) that on the 
proper construction of s 30 of the Education Act, 1944, the edu- 
cation authority had no right to insist on his taking a less remuner- 
ative appointment merely because he attended religious worship during 
school hours at a mosque outside the school; (ii) that in all the cir- 
cumstances he was dismissed by the education authority and his dis- 
missal was unfair. 

The industrial tribunal found that the appellant was not forced to 
resign, nor was he constructively dismissed. But, as I read their decision, 
and particularly para 13 of their reasons, they reached this finding 
because ‘on balance’ they thought ‘that the [education authority] 
were not being unreasonable’. Had they thought the education author- 
ity were unreasonable in requiring the appellant, if he wished to attend 
the mosque on Fridays, either to accept part-time employment or to 
resign, they would have concluded, as I read their reasons, that he had 
been dismissed, and that his dismissal was unfair. 

The Employment Appeal Tribunal held that it became impossible 
for the education authority to continue to employ the appellant as a 
full-time teacher because his two obligations, one contractual and the 
other religious, proved to be incompatible. The impossibility did not 
arise, in their judgment, by reason of his religious opinion, or of his 
attending religious worship; accordingly, they held that s 30 of the Edu- 
cation At, 1944, was of no avail to him. They recognised, as I read their 
judgment, though they do not expressly say so, that they were giving 
s 30 a narrow interpretation. 

The true construction of s 30 is at the heart of this case. It provides: 


‘Subject as hereinafter provided, no person shall be disqualified 
by reason of his religious opinions, or of his attending or omitting 
to attend religious worship, from being a teacher in a county school 
or in any voluntary school, or from being otherwise employed for 
the purposes of such a school; and no teacher in any such school 
shall be required to give religious instruction or receive any less 
emolument or be deprived of, or disqualified for, any promotion 
or other advantage by reason of the fact that he does or does not 
give religious instruction or by reason of his religious opinions or 
of his attending or omitting to attend religous worship: Provided 
that, save in so far as they require that a teacher shall not receive 
any less emolument or be deprived of, or disqualified for, any 
promotion or other advantage by reason of the fact that he gives 
religious instruction or by reason of his religious opinions or of his 
attending religous worship, the provisions of this section shall not 
apply with respect to a teacher in an aided school or with respect 


to a reserved teacher in any controlled school or special agreement 
school.’ 


It has, so far as I am aware, never been considered by the courts. 
The reasons for its 30 years of immunity from judicial interpretation 
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are not hard to see. First and foremost, local education authorities, 

like the education authority in this case, have treated it as no more than 
' of negative intent, forbidding discrimination on the grounds of religion 
in the selection and employment of teachers, but not obliging them to 
ensure that religious minorities are represented among their teachers. 
The education authority, we have been told, have sought to comply 
with the section by not asking questions, the theory being that, if you 
do not know a man’s religion, you cannot discriminate against him 
on that ground. Secondly, there were until recently no substantial 
religious groupings in our country which fell outside the broad cate- 
gories of Christian and Jew. So long as there was no discrimination 
between them, no problem was likely to arise. The five-day school 
week, of course, takes care of the Sabbath and of Sunday as days of 
special religious observance. But with the advent of new religious 
groups in our society s 30 assumes a new importance. Is it an infringe- 
ment of s 30 for a locai education authority to refuse a Moslem time 
off to go to the mosque on Friday unless he accepts less pay than a 
full-time teacher earns? 

When the section was enacted, the negative approach to its inter- 
pretation was, no doubt, sufficient. But society has changed since 1944; 
so also has the legal background. Religions, such as Islam and Buddhism, 
have substantial followings among our people. Room has to be found 
for teachers and pupils of the new religions in the educational system, 
if discrimination is to be avoided. This calls not for a policy of the 
blind eye but for one of understanding. The system must be made 
sufficiently flexible to accommodate their beliefs and their obser- 
vances, otherwise they wili suffer discrimination, a consequence con- 
trary to the spirit of s 30, whatever the letter of that law. The change 
in legal background is no less momentous. Since 1944 the United 
Kingdom has accepted international obligations designed to protect 
human rights and freedoms, and has enacted a series of statutes design- 
ed for the same purpose in certain critical areas of our society. These 
major statutes include the Trade Union and Labour Relations Act, 
1974, the Employment Protection Act, 1975, the Sex Discrimination 
Act, 1975, and the race relations legislation. 

They were enacted after the United Kingdom had ratified the 
European Convention for the Protection of Human Rights and Funda- 
mental Freedoms, (Cmd 8969 TS 71 (1953)) (signed in November, 
1950; in force since 3rd September, 1953) and in the light of our 
obligations under the Charter of the United Nations. Today, therefore, 
we have to construe and apply s 30 not against the background of the 
law and society of 1944 but in a multi-racial society which has accept- 
ed international obligations and enacted statutes designed to eliminate 
discrimination on grounds of race, religion, colour or sex. Further, 
it is no longer possible to argue that because the international treaty 
obligations of the United Kingdom do not become law unless enacted 
by Parliament our courts pay no regard to our international obligations. 
They pay very serious regard to them; in particular, they will inter- 
pret statutory language and apply common law principles, wherever 
possible, so as to reach a conclusion consistent with our international 
obligations: see Salomon v Comrs of Customs and Excise(1) (particu- 


(1) [1966] 3 All ER 871; [1967] 2 QB 116 
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larly Diplock, LJ); Post Office v Estuary Radio Ltd(2). 

With these general considerations in mind, I conclude that the 
present case, properly considered, begins but does not end with the law 
of contract. It ends with a very difficult problem, the application to 
the particular circumstances of this appellant of the new law associated 
with the protection of the individual’s human rights and fundamental 
freedoms. 

The appellant’s contract of employment is to be found in the 
education authority’s letter of 30th May, 1968, offering him a full- 
time appointment, and his written acceptance of 2nd June, 1968. 
He was required to give full-time service exclusively in the capacity of 
a teacher; his terms and conditions relating to hours of work were not 
specified, but particular provisions were included in the staff code. In 
effect, he was to be available for duty as a teacher during school hours. 
He was to be entitled to leave with pay for religious observance on days 
of special obligation. This was provided for by cl 9 of the staff code, 
which I quote: 


‘Religious observance: teachers other than supply teachers in 
any establishment aided and maintained by the Authority who, for 
reasons of conscience, have objections to working on a particular 
day in term time, it being a day of special obligation in their religion, 
shall be allowed leave with pay on the understanding that such leave 
shall be restricted to the days which are generally recognised in 
their religion as days when no work may be done.’ 


It is accepted that, so far as relevant, s 30 of the Education Act, 1944, 
was incorporated into his contract, and overrides any contractual 
provision inconsistent with it. 

It was, therefore, a contract whereby the teacher undertook to be at 
school and available for teacher’s duty during school hours subject to 
his right to leave with pay on days recognised as of special religious 
obligation ‘when no work may be done’ and subject to his rights under 
s 30 to be protected from discrimination on the ground of his religion. 
In Islam Friday is not recognised as a day when no work may be 
done; on the contrary, it is a man’s religious duty to work on Friday 
as well as to go to the mosque to pray. Clause 9 of the staff code, 
therefore, does not assist the appellant, save indirectly as showing the 
intention of the parties to adjust their contract so far as is reasonable 
to accommodate the religious obligations of the teacher. The appellant 
has, therefore, to rely on s 30. 

The section protects certainly two classes of person: the candidate 
for a job and an employed teacher. The appellant was an employed 
teacher. The statutory words applicable to him are: 


‘no teacher in any such school shall be required to give religious 
instruction or receive any less emolument or be deprived of, or dis- 
qualified for, any promotion or other advantage by reason of the 
fact that he does or does not give religious instruction or by reason 
of his religious opinions or of his attending or omitting to attend 
religious worship.’ 





(2) [1967] 3 All ER 663; [1968] 2 QB 740 
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The education authority recognise that the section is essentially con- 
cerned with non-discrimination, but submit that the reference to 
‘attending or omitting to attend religious worship’ is a reference to the 
act of worship in school for which this part of the Education Act, 
1944, i e the set of sections 25 to 30, makes provision. Accordingly, 
the education authority submit that the section imposes no obligation 
on them to give a full-time teacher leave to attend religious worship 
outside school during school hours. The education authority submit 
that they cannot be in breach of their contractual or statutory obli- 
gation merely because the appellant chose to accept a contractual 
obligation inconsistent with his religious duty. 

The Employment Appeal Tribunal accepted this submission. But, in 
my judgment, it begs the question. If s 30 means what the appellant 
says it means, the appellant made a contract which put on the author- 
ity the obligation to make reasonable adjustments to his school time- 
table so as to avoid discrimination against him because of his Friday 
attendance at a mosque to worship. The question is what the con- 
tract, which admittedly incorporates s 30, means. Is the section to 
be given a broad or a narrow construction? I have already referred to 
the narrow construction in outlining the education authority’s sub- 
mission. 


The broad construction, for which the appellant contends, is as 
follows. The section, it is submitted, is concerned quite generally with 


the religious opinions and practice of the teacher; he is to suffer no fin- 
ancial or career disadvantage by reason of his religion. No problem 
arises either in respect of the teacher’s religious opinions or in respect 
of religious instruction. Opinions are not capable of spatial or temporal 
limitation. Contrariwise, it is obvious that the reference to giving reli- 
gious instruction is a reference to something occurring at school in 
school hours. The words ‘by reason .. . of his attending or omitting 
to attend religious worship’ are clearly also a reference to an event 
occurring in school hours. Are they also limited to ‘the single act of 
worship’ with which the school day is to begin? see s 25(1) of the 1944 
Act. There is no such express limitation in the section. Is it, then, 
necessary to read it into the section? The education authority submit 
that because of its context, coming as it does as a final saving for the 
position of teachers at the end of a set of sections dealing with religious 
education in schools, the section is to be read as limited to attending 
or omitting to attend worship in school. Further, the authority sub- 
mit, it would be unfair on the teacher’s colleagues, who will have to 
stand in for him while away, to read the section otherwise. 

Although I see the force of the submission, I reject it, because 
fundamentally a narrow construction of the section is in conflict with 
the developments in our society to which I have already referred, 
developments which are protected by the statutes to which I have also 
referred. A narrow construction of the section would mean that a 
Moslem, who took his religous duty seriously, could never accept 
employment as a full-time teacher, but must be content with the 
lesser emoluments of part-time service. In modern British society, 
with its elaborate statutory protection of the individual from dis- 
crimination arising from race, colour, religion or sex, and against 
the background of the Eurpean Convention, this is unacceptable, 
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inconsistent with the policy of modern statute law, and almost cert- 
ainly a breach of our international obligations. Unless, therefore, the 
language of s 30 forces one to adopt the narrow construction, I would 
think it wrong to do so. No doubt, Parliament in 1944 never addressed 
its mind to the problem of this case. But, if the section lends itself, 
as successful human rights or constitutional legislation must lend itself, 
to judicial interpretation in accordance with the spirit of the age, there 
is nothing in this point, save for the comment that Parliament by 
refusing to be too specific was wiser than some of us have subsequently 
realised. The choice of construction, while it must be exercised judici- 
ally, is ours; for the reasons which I have attempted to formulate, the 
decision must be in favour of the broad construction. 

Construed broadly and as part of the teacher’s contract for full- 
time service, the section means that the teacher is not to receive less 
emoluments by reason only that during school hours he attends re- 
ligious worship. It is immaterial whether he does so in the school or 
elsewhere; but the right to go to church, chapel, temple or mosque 
whether it be inside or outside the school, which the section confers 
on the teacher, has to be read into his full-time contract. In the con- 
text of such a contract the right is to be exercised in such a way as 
not to conflict with the duty of full-time service. To give business 
efficacy to a contract which incorporates the section while imposing 
an obligation of full-time service it is necessary to imply a limitation 
that the period of absence be no longer than is reasonably necessary 
nor so frequent or of such duration as to make it impossible for the 
teacher to offer full-time service. The contract (see the staff code, 
para 9) does recognise that leave with pay on days of special religious 
obligation is consistent with full-time service. There need, therefore, 
be no inconsistency in the contract providing for leave to be absent 
for the much shorter period reasonably required for attending religious 
worship. 

Nor do I think there is any substance in the point that a broad 
construction of s 30 imposes an unfair burden on the teacher’s col- 
leagues. The distribution of the teaching burden depends on the staff- 
ing and time-table arrangements made by the education authority. 
If the education authority have made no arrangements to distribute 
the burden fairly in the event of their Moslem teachers going to the 
mosque on Fridays, this must be because they have interpreted s 30 
as enabling them to refuse teachers reasonable time off to attend pub- 
lic worship which it is their religious duty to attend. If, however, my 
view of s 30 is correct, all that is necessary is that the authority should 
make their administrative arrangements on the basis of that view. It 
may mean employing a few more teachers either part-time or full- 
time; but, when that cost is compared with the heavy expenditure 
already committed to the cause of non-discrimination in our society, 
expense would not in this context appear to be a sound reason for 
requiring a narrow meaning to be given to the words of the statute. 
The question, therefore, whether the appellant broke his contract 
ultimately depends on an examination of the particular circumstances 
of his case. Ordinarily this would be a question of fact for the industrial 
tribunal. But the tribunal erred in law in ruling that the question, as 
it put it, of reasonableness had to be determined independently of 
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s 30. In my judgment s 30 is vital not only in considering the reason- 
ableness of the education authority’s ultimatum but also in determin- 
ing the appellant’s contractual rights. Once the full implications of the 
section in its contractual context are properly understood, I find it 
impossible to say that the 45 minutes’ absence from class every Friday 
to go to the mosque constitutes a breach of this contract. In my judg- 
ment the industrial tribunal and the appeal tribunal misconstrued the 
1944 Act and misunderstood the contract. 

It follows that in my judgment the letter of 13th January, 1975, 
was one which the education authority had no right to send, that the 
choice they forced on the appellant was tantamount to dismissal from 
full-time employment, that it was unfair, and that the appellant is 
entitled to reinstatement and compensation. I therefore would allow 
the appeal and remit the case to the industrial tribunal to determine 
the appropriate remedy. 


Appeal dismissed. 


Solicitors: Hilary Fassnidge; Greater London Council Legal De- 
partment. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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3rd June, 1977 


R. v ROWELL 


Criminal Law — Perversion of course of justice — Conduct by indi- 
vidual acting alone — Proof of offence. 


Conduct by one individual acting alone, as distinct from acting with 
another or others in pursuance of a conspiracy, which tends and is intended 
to pervert the course of justice is a criminal offence known to the law. The 
offence may be proved by evidence of the making to the police of false 
allegations of criminal conduct against another person leading to the wasting 
of the time of the police and rendering the person indicated liable to sus- 
picion, accusation, and arrest, and exposing him to imprisonment pending 
trial and possibly wrongful conviction and punishment. 


Appeal by Michael Charles Rowell against his conviction at Read- 
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ing Crown Court of attempting to pervert the course of public justice. 


C S Smith for the appellant. 
E Stone for the Crown. 


Cur. adv, vult. 


3rd June, 1977. ORMROD, L.J., read the following judgment of 
the court: The appellant was convicted on 23rd July, 1976, at Reading 
Crown Court before his Honour Judge Lea and a jury on this indict- 
ment: 


‘Statement of Offence: Attempting to pervert the course of 
public justice. Particulars of offence: Michael Charles Rowell, on a 
day unknown between the 14th and 22nd days of August, 1975, 
attempted to pervert the course of public justice by falsely alleging 
that he had been robbed and threatened with a firearm by Edward 
Fontaine Timms.’ 


The facts relied on by the prosecution were in summary as follows. 
The appellant was employed as a charge-hand at the Alder Valley Bus 
Co’s depot at Maidenhead. On the evening of 14th August, 1975, he 
and some of his workmates met a stranger in a public house whose 
name was later found to be Timms. After a while, the appellant, Timms 
and another employee went over to the depot and sat in one of the 
buses. This other employee left the appellant and Timms together in 
the bus. Later Timms left, and the appellant then complained to some 
of his workmates that he had been robbed by Timms at pistol point. 
One of these men, named Cronin, called the police and in the early 
hours of 15th August the appellant made a long written statement to 
the police describing with much circumstantial detail how the man 
Timms had suddenly presented a pistol at his head while they were in 
the bus. He described the pistol as black in colour and similiar to an 
American Remington, and said that the man had told him that he had 
just come out of prison and had earlier that day shot a policeman at 
Brighton. The man lowered the pistol and they got off the bus and 
walked along past some buses, the man walking behind him. Then he 
felt something stuck in his back, and the man demanded a pound to 
get some petrol to get away. The appellant gave him a pound and they 
went to the canteen. He was very frightened but kept the man talking 
until he could get away. Eventually the man left. The appellant gave 
the police a very full and accurate description of him. On 15th August 
the appellant made another long and detailed written statement to the 
police in similar terms, though with many variations from the first 
statement. On 15th August, the police identified a man as Timms and 
arrested him. He is a man with a long, violent criminal record, so much 
so that at a special sitting of the magistrates’ court on Saturday 16th 
August Timms was remanded in custody to Oxford Prison. On 19th 
August, the police, who were suspicious about this story, interrogated 
the appellant very vigorously and as a result he made a third state- 
ment, retracting the whole of his previous story, saying that he had had 
too much to drink and that it was ‘a joke which got out of hand’. On 
20th August, Timms was brought before the justices, the police did not 
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proceed with the charge, and he was set free, having been in custody. 
for some five days. No trace of a pistol had been found up to this 
time. 

The matter, however, did not stop there. On 21st August the appel- 
lant called at the bus depot to collect his wages and asked Cronin, the 
man who had originally called the police, to make another search of 
the buses. He did so and found a toy pistol in one of the buses. On 
22nd August, in a long rambling statement, the appellant admitted 
that he had put the toy pistol in the bus and that he had made up the 
whole story ‘because no one would take any notice of me’, and had 
bought the toy pistol and put it in the bus to ‘give more backing to 
my original complaint’. He was then charged with attempting to per- 
vert the course of justice. At his trial in July, 1976, the appellant 
pleaded not guilty and maintained that his original story was true. He 
was found guilty and sentenced to nine months’ imprisonment, but 
on 13th August he was given leave to appeal against sentence and 
granted bail by Robert Goff, J, who referred his application for leave 
to appeal against conviction to the full court. 

At the outset of the trial before his Honour Judge Lea, counsel 
who appeared for the appellant moved unsuccessfully to quash the 
indictment on several grounds. In the course of his able and admirably 
concise argument to this court, counsel has, in substance, repeated 
the same submissions in support of his appeal against conviction. In 
this court, he put the case for the appellant on three grounds. He 
argued that the indictment did not disclose a criminal offence; altern- 
atively he submitted that the indictment was bad for duplicity; thirdly, 
he contended that the appellant’s acts, as proved in evidence, were 
not ‘sufficiently proximate’ to constitute an attempt, within the 
principle of R v Robinson(1) and other cases. 

The contention that the indictment does not disclose a criminal 
offence has two independent aspects. The first question is whether a 
single-handed attempt to pervert the course of justice is an offence 
known to the law; the second is whether the making of a false alle- 
gation to the police of criminal conduct against another person amounts 
in itself to an attempt to pervert the course of public justice. 

On the first point, counsel for the appellant conceded, as on the 
authorities he was bound to, that conspiracy to pervert the course of 
justice is an indictable offence, but he submitted that there was no 
reported case in the books, prior to R v Vreones(2), of an individual 
being held to have committed such an offence by himself. It is cert- 
ainly arguable that Blackstone (Commentaries, 6th edn, vol 4, p 136) 
considered that in cases of preferring a false indictment the criminality 
lay in the element of combination. On the other hand, later in the 
same volume he writes (p 291): 


‘But if a man wantonly or maliciously raises a hue and cry with- 
out cause he shall be severely punished as a disturber of the public 
peace.’ 

However, the Court for Crown Cases Reserved, in R v Vreones(2), 
seems to have no doubt about it. The lack of reported cases in an 





(1) 79 JP 303; [1915] 2 KB 342 
(2) 55 JP 536; [1891] 1 QB 360 


R v Rowell 
Court of Appeal 


Ormrod, L.J. 





Justice of the Peace and Local Government Review Reports, April 22, 1978 


R v Rowell 
Court of Appeal 


Ormrod, L.J. 


JUSTICE OF THE PEACE AND 


area of the law such as this may, at first sight, be surprising, but it is a 
very unusual offence. The experience of judges such as Lord Cole- 
ridge, C.J., Pollock, B., and Stephen, J., is of much greater significance 
than the absence of any reported cases. In the light of the judgments 
in R v Vreones we do not think that it is now arguable that a single- 
handed attempt to pervert the course of public justice is not a crim- 
inal offence known to the law. This view is supported by the text- 
book writers: Archbold’s Criminal Pleading, Evidence and Practice 
(30th ed., p 1473), Glanville Williams’s Criminal Law: The General 
Part (2nd edn., p. 416) and Smith and Hogan’s Criminal Law 3rd edn., 
p. 587. See also R v Grimes(3) and R v Andrews(4). 

Counsel for the appellant is however on slightly firmer ground on 
the second aspect. There must have been, as he says, a very large num- 
ber of examples of people making false complaints to the police involv- 
ing serious charges against other people, yet there is no reported English 
case where such conduct has been held to be an attempt to pervert the 
course of justice. He goes further and points to the Criminal Law Act, 
1967, s 5(2), which created a new offence of ‘causing any wasteful 
employment of the police’ by a false report. That section, he argues, 
was passed to close a gap in the common law which at one time ap- 
peared to have been closed by R v Manley(5), the case in which it was 
held that the making of false statements to the police might, in ap- 
propriate circumstances, be indictable as a public mischief. But in 
Director of Public Prosecutions v Withers(6) the House of Lords held 
that there was no separate and distinct class of conspiracy called a 
conspiracy to effect a public mischief and, by implication, that there 
was no such offence as effecting a public mischief, hence the necessity 
to pass s 5(2) of the 1967 Act to close the gap which appeared to have 
reopened. Counsel for the Crown in reply submitted, even more suc- 
cinctly, that such conduct has always been indictable as a common 
law misdemeanour although it has been given different levels at differ- 
ent times. He relied in particular on R v Bailey(7), a case in the Court 
of Criminal Appeal for Northern Ireland. 

The answer, in our judgment, must depend not on the label given to 
the offence but on the nature of the conduct which is alleged to amount 
to a criminal offence. In R v Vreones(2) Pollock, B., said: 


‘The real offence here is the doing of some act which has a ten- 
dency and is intended to pervert the administration of public just- 


’ 


ice. 


In that case the defendant, having been instructed to take samples of a 
consignment of wheat which it was thought was likely to be the sub- 
ject of arbitration between the buyers and the sellers, took samples 
and placed them in sealed bags, but later deliberately substituted other 
wheat for the wheat from the consignment and placed it in the sealed 
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bags, intending to deceive the arbitrators. No arbitration in fact took. 
place, but, none the less, he was held guilty of attempting to pervert 
the course of public justice. 

In R v Manley(5) the defendant was charged on an indictment 
alleging that she had made a false statement to the police that a man, 
whom she described, had hit her and stolen money from her and had 
caused the police to devote their time and services to investigating 
this false allegation 


‘thereby temporarily depriving the public of the services of these 
public officers, and rendering liege subjects of the King liable to 
suspicion, accusation and arrest, and in so doing did unlawfully 
effect a public mischief...’ 


In Kerr v Hill(8) the Court of Justiciary in Scotland held that 
similar conduct constituted a crime according to the law of Scotland. 
The Lord Justice-General (Lord Normand) said: 


‘Great injury and damage may be caused to the public interest, 
which is mainly to be regarded, by a false accusation, although no 
individual is named or pointed at by the informer. A charge which is 
perfectly general, and leaves the public at large open to suspicion, 
does nevertheless constitute a crime if it is falsely made .. . The 
point is that the criminal authorities were deliberately set in motion 
by a malicious person by means of an invented story. That is the 
essence of the crime, and, when these essentials are present, I think 
that a crime is committed.’ 


In R v Bailey(7) the defendant made a false confession to the police 
implicating two other men and himself in a murder. He was indicted 
and convicted of ‘effecting a public mischief’ which was alleged to 
consist (as in R v Manley(5)) in wasting police time and rendering 
subjects liable to suspicion, accusation and arrest. The wasting of 
police time and resources is one thing; the exposing of individuals, 
identified or otherwise, to the risk of arrest, imprisonment pending 
trial, and possibly of wrongful conviction and punishment, is quite 
another. Section 5(2) of the Criminal Law Act, 1967, which creates 
a summary offence, is an appropriate way of dealing with the former 
but scarcely with the latter which, if proved, is a much graver matter. 

In the course of giving the judgment of the court in R v Bailey(7), 
Lord MacDermott, C.J., made it clear that the mere fact that the 
indictment was expressed in terms of public mischief was irrelevant; 
what mattered was the nature and likely effect of the conduct charged 
against the defendant. He said: 


‘The facts of the present case would obviously suggest that they 
might more readily be brought within the second category — that 
of acts prejudicial to the administration of public justice. But can 
they be brought within this category without creating an offence 
previously unknown to the law? As already indicated, we think the 
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appropriate criterion is not the existence of some authority exactly 

on all fours with the present case, but whether the state of the law 
is such as to lead fairly and reasonably to the conclusion that what 
was done here fell within the ambit of this category. Again, no 
difficulty arises respecting the element of injury to the community. 
The appellant’s conduct was clearly prejudicial to the public inter- 
est, for he acted in a manner calculated to divert the efforts and 
waste the time of those charged with the duty of bringing criminals 
to justice and calculated also to render innocent citizens liable to 
suspicion and arrest. But, granted that element, was his conduct, 
in its substance, of a quality or kind which the law has already 
recognised as criminal? That seems to us the crucial question in this 
appeal and we turn to it at once.’ 


Having considered R v Vreones(2), Lord MacDermott continues: 


‘On the authority of this decision, which so far as we are aware 
has never been questioned, we think it is beside the point that the 
appellant’s false statement did not result in his trial for the murder 
or lead to the arrest of those whom he described to the police as his 
accomplices. And if that is so, we are further of the opinion that the 
difference of fact between that case and this, the false samples in 
one and the false statements in the other, are insufficient to keep 


the appellant’s conduct outside the category we are discussing. Had 
he tampered with the scene of the crime so as to fabricate evidence 
against himself or others (as by leaving fingerprints or identifying 
articles) the cases would be substantially identical, and we are un- 
able to see how making false statements with the same purpose and 
calculated to produce the same result can give the matter a differ- 
ent complexion in point of law.’ 


With those observations and with the statement by Lord Normand 
in Kerr v Hill(8) quoted above, we respectfully agree and would adopt 
them as our own. Neither of these cases is, of course, binding on this 
court, but Lord MacDermott’s judgment was expressly approved by 
both Viscount Dilhorne and Lord Simon in Director of Public Prose- 
cutions v Withers(6). Indeed Lord Simon said that in his opinion the 
conduct in both R v Manley(5) and R v Bailey(7) constituted criminal 
offences under the heading of conduct tending to pervert the course of 
justice. We conclude, therefore, that the indictment as laid in this case 
does disclose an offence known to the law and that the particulars of 
offence are sufficient, if proved, to support a conviction for attempt- 
ing to pervert the course of public justice. 

The remaining grounds of appeal, namely duplicity in the indict- 
ment and the lack of sufficiently proximate acts to constitute an 
attempt, are both based, in our opinion, on the same false premise 
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which arises from the description of the offence as ‘attempting to 
pervert the course of public justice’. The use of the word ‘attempt’ 
in this context is misleading. The appellant was not charged with an 
attempt to commit a substantive offence but with the substantive 
offence itself which is more accurately, if less compendiously, des- 
cribed in Pollock, B.’s, words which we have already quoted, namely, 
the doing of an act (or we would add a series of acts) which has a 
tendency and is intended to pervert the course of justice. Lord Cole- 
ridge, C.J., said: 


‘I think that an attempt to pervert the course of justice is in 
itself a punishable misdemeanour.’ 


Consequently all the appellant’s acts, his two false statements to 
the police accusing the man, described but not identified by name, 
of robbery, the placing of the toy pistol in the bus, and the arranging 
that it should be found by Cronin are all part of a course of conduct 
between the dates alleged which had a tendency and, as the jury must 
have found, was intended to pervert the course of justice. That it did 
in fact cause a grave injustice to Timms, who was wrongfully arrested 
and detained in custody for several days, is beyond question. No 
question of duplicity in the indictment, therefore, arises. The situation 
is quite different from that which arose in R v Ballysingh(9), and it 
would be quite artificial to regard each step taken by the appellant 
as a separate ‘attempt’. Similarly, no question of proximity arises 
because the making of the false statements to the police is the offence 
‘in itself’. 

For these reasons we dismissed the appeal but for reasons already 
given we felt able in the circumstances existing at the date of the 
appeal to vary the sentence of nine months’ imprisonment by suspend- 
ing it for one year. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prose- 
cutions. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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7th July, 1977 
THANET DISTRICT COUNCIL v NINEDRIVE LTD and OTHERS 


Shop — Sunday market — Person observing Jewish Sabbath — Organ- 
isation of market in field — Number of stall-holders — Shops Act, 
1950, s. 53, s. 74(1). 


On 26th April, 1977, the defendants, Ninedrive Ltd., applied to the plain- 
tiffs, the planning authority, to be registered in respect of certain land (a 
field) under s. 53 of the Shops Act, 1950, which provides for the opening of 
a shop on Sunday by a person who observes the Jewish sabbath and closes 
the shop on Saturday. The defendants proposed to use the land as a Sunday 
market, giving licenses to a number of other persons to erect trading stalls 
on the land. On 30th May, 1977, the plaintiff authority made an order under 
the Town and County Planning General Development Order, 1977, refusing 
permission for the use of the land as a market. The defendants’ application for 
registration was refused, but, without waiting for the registration, on June 
5th they caused a Sunday market to be held on the land and continued to do 
so on subsequent Sundays. On 16th June an action was begun by the plaintiff 
council for an injunction restraining the defendants from using the land or 
permitting it to be used as a retail market on Sundays. On the same day a 
notice of motion was issued claiming substantially the same relief. On the 
hearing of the motion the defendants contended that the land was a “shop” 
within s. 58 of the Shops Act, 1950, and that it would not matter if any of 
the stallholders were not Jewish. 

Held: when “shop” was defined in s. 74 of the Shops Act, 1950, as includ- 
ing “any premises” the word meant a building of some sort, and the field was 
clearly a place and not a shop; each stall in the market was an individual 
“shop” and needed its own registration; the defendants Ninedrives Ltd., 
were plainly in breach of the planning legislation and of the Shops Act, 
1950, by encouraging other people to break the provisions of the Shops 
Act, 1950, if they were not doing so themselves. 


Motion by the plaintiffs, Thanet District Council, in an action against 
the defendants Ninedrive Ltd. and six others for an injunction until 
judgment in the action restraining the defendants from using or causing 
or permitting to be used land in the district of Thanet as a retail market 
on Sundays. 


Konrad Schiemann for the planning authority. 
Ronald Bernstein QC and J Kirk Reynolds for the defendants. 


WALTON, J.: Apart from certain trades which are set out in sched. 
5 to the Shops Act, 1950, and may be lawfully carried on on Sunday 
that Act provides that all shops must be closed on Sundays. It also 
contains special provisions relating to shopkeepers who are Jewish, and 
indeed of other faiths to whom the Christian sabbath is not a day of 
rest. The idea behind these provisions is the obvious one, that as a 
devout Jew will be prevented by the tenets of his faith from opening 
his shop on Saturday, it would be hard on him to be forced to close 
his shop for two days a week while his Christian neighbour is only 
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forced to close it for one. From this simple idea of holding the scales 
of statutory prohibition equally between Christian and Jew, and, as 
I have observed, other faiths similarly so situate, there has sprung up 
an attempt by certain persons of the Jewish faith to exploit these 
provisions in conjunction with a provision of the planning law con- 
tained in what is now the Town and Country Planning General Dev- 
elopment Order, 1977 (‘the General Development Order’), for an 
entirely alien purpose, namely, the act of holding Sunday markets in 
suitable localities whereat the traders are not, or in the main are not, 
Jewish. If they are entitled on the true construction of the 1950 Act 
to do so then so be it. The question is, however, whether on the true 
construction of that Act and, in the present case, a special article of 
the General Development Order and an order made by the local plan- 
ning authority thereunder, they are entitled so to do. 

To deal first with the planning aspect, I need not refer to the statu- 
tory provisions which render it necessary to obtain planning permission 
for a material change in use of any land. They are well known. But an 
exception is provided by the General Development Order, art 3, which 
so far as material is in these terms: 

‘(1) Subject to the subsequent provisions of this order, develop- 
ment of any class specified in sched. 1 to this order is permitted by 
this order, and may be undertaken upon land to which this order 
applies, without the permission of the local planning authority or 
of the Secretary of State: Provided that the permission granted by 
this order in respect of any such class of development shall be 
defined by any limitation and be subject to any condition imposed 
in the said sched. | in relation to that class...’ 


Schedule 1, class IV, provides: 


‘2. The use of land (other than a building or the curtilage of a 
building) for any purpose or purposes except as a caravan site on 
not more than 28 days in total in any calendar year (of which not 
more than 14 days in total may be devoted to use for the purpose 
of motor car or motor-cycle racing or for the purpose of the holding 
of markets), and the erection or placing of moveable structures on 
the land for the purposes of that use...’ 


Hence any land which is not a building may prima facie be used 
for the purpose of a market provided the use is for not more than 14 
days in any calendar year. Certain market operations have used this 
provision to hedge-hop from one field to another when they have 
failed to obtain planning permission for more permanent use as a 
market. It is right that I should make it perfectly plain that no such 
suggestion is made in the case of the defendants Ninedrive Ltd. 

However, art 4 of the General Development Order provides: 


‘(1) If either the Secretary of State or the appropriate local 
planning authority is satisfied that it is expedient that develop- 
ment of any of the classes specified in sched. 1 to this order should 
not be carried out in any particular area, or that any particular 
development of any of those classes should not be carried out 
unless permission is granted on an application in that behalf, the 
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Secretary of State or the appropriate local planning authority may 
direct that the permission granted by art. 3 of this order shall not 
apply to:- (a) all or any development of all or any of those classes 
in any particular area specified in the direction, or (b) any particular 
development, specified in the direction, falling within any of those 
classes. 

‘(2) Except in the cases specified in the next succeeding para- 
graph a direction by a local planning authority under this article 
shall require the approval of the Secretary of State and the Secre- 
tary of State may approve the direction with or without modifi- 
cations. 

‘(3) The approval of the Secretary of State shall not be required 
in the following cases ... (b) a direction relating only to develop- 
ment in any particular area of any classes I to IV specified in sched. 
1 to this order if in the opinion of the appropriate local planning 
authority the development would be prejudicial to the proper 
planning of their area or constitute a threat to the amenities of 
their area: Provided that — (i) any direction made in pursuance of 
sub-para. (b) hereof shall remain in force for six months from the 
date on which it was made and shall then expire unless it has before 
the termination of the said six months been approved by the Secre- 
tary of State; and (ii) any second or subsequent direction made in 
pursuance of sub-para. (b) which relates to the same development 
or to development of the same class or classes or any of them in 
the same area or part of the same area shall require the approval of 
the Secretary of State.’ 


On 30th May, 1977, the Thanet District Council (‘the planning 
authority’) made an order in these terms: 


‘Whereas the Thanet District Council being the appropriate local 
planning authority within the meaning of art. 4 of the Town and 
Country Planning General Development Order, 1977, are of the 
opinion that development of the description set out in the schedule 
hereto should not be carried out on land at The Loop, Manston, in 
the district of Thanet being land shown edged red on the plan 
annexed hereto unless permission therefor is granted on application 
made under the Town and Country Planning General Development 
Order, 1977. 


‘And whereas the council are further of the opinion that develop- 
ment of the said description would constitute a threat to the amen- 
ities of the area and that the provisions of para (3)(b) of the said 
art. 4 should apply to this direction. 

‘Now therefore the said council in pursuance of the powers 
conferred upon them by the said art. 4 hereby direct that the per- 
mission granted by art. 3 of the Town and Country Planning General 
Development Order, 1977, shall not apply to development on the 
said land of the description set out in the schedule hereto. 

‘This direction is made in pursuance of the provisions of para. 
(3)(b) of the said art. 4 and shall remain in force until 29th Novem- 
ber, 1977 (being six months from the date of this direction), and 
will then expire unless it has been approved by the Secretary of 
State for the Environment before that date. 
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‘SCHEDULE 

‘The use of the land for the purpose of holding a market on not 
more than 14 days in total in any calendar year and the erection or 
placing of moveable structures on the land for the purpose of that 
use being development comprised within para 2 of Class IV of sched 
1 to the Town and Country Planning General Development Order, 
1977, and not being development comprised within any other 
class.’ 


The area to which that order extends is, I understand, what was 
formerly Manston Airfield, but at any rate it comprises within it land 
at The Loop, Manston, in the area of the ‘planning authority’ which is 
the land with which we are here concerned. So that on the face of that 
order the provisions of art 3 are negatived so far as use of the land 
therein referred to, which is the land on which Ninedrive Ltd have 
been carrying on the market which is here objected to, for a period of 
six months from its date, that is to say until 29th November, 1977. 

I now turn to the provisions of the Shops Act, 1950. The material 
ones are ss 47, 53, 58 and 59. Section 47 provides: 


‘Every shop shall, save as otherwise provided by this Part of this 
Act, be closed for the serving of customers on Sunday: Provided 
that a shop may be open for the serving of customers on Sunday 
for the purposes of any transaction mentioned in the fifth schedule 
to this Act.’ 


Section 53 provides: 


‘(1) Subject to the provisions of this section, the occupier of any 
shop who is a person of the Jewish religion shall be entitled, upon 
making to the local authority an application in accordance with the 
provisions of this section, to have the shop registered under this 
section by the local authority, and so long as the shop is so register- 
ed then — (a) the shop shall be closed for all purposes connected 
with trade or business on Saturday; and (b) the provisions of this 
Part of this Act requiring the shop to be closed for the serving of 
customers on Sunday shall not apply until two o’clock in the after- 
noon; and (c) there shall be kept conspicuously placed in the shop 
a notice stating that it will be closed on Saturday and, if the shop 
will be open for the serving of customers*on Sunday after two 
o’clock in the afternoon for the purposes of any transaction for 
which it is permitted under this Part of this Act to be so open, 
specifying the hours during which, and the purposes for which, it 
will be so open. 

‘(2) Any application for the registration of a shop under this 
section shall be in the prescribed form and shall be accompanied — 
(a) by a statutory declaration made by the occupier of the shop in 
such form as may be prescribed declaring that he conscientiously 
objects on religious grounds to carrying on trade or business on the 
Jewish Sabbath; and (b) by such further statutory or other declara- 
tions and certificates, if any, made by such persons, and in such 
form, as may be prescribed. 

‘(3) For the purposes of this section, a shop occupied by a part- 
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nership or company shall be deemed to be occupied by a person of 
the Jewish religion if the majority of partners or of the directors, 
as the case may be, are persons of that religion, but not otherwise, 
and such a shop shall not be registered under this section unless the 
statutory declaration required by paragraph (a) of the last fore- 
going subsection is made by the majority of partners or directors 
and specifies the names and addresses of all the other partners or 
directors...’ 


Section 58 provides: 


‘The foregoing provisions of this Part of this Act except... 
para. (c) of subs. (1) of s. fifty-three [the notice which has to be kept 
conspicuously placed in the shop] shall extend to any place where 
any retail trade or business is carried on as if that place were a shop, 
and as if in relation to any such place the person by whom the retail 
trade or business is carried on were the occupier of a shop...’ 


Section 59 provides: 


‘(1) In the case of any contravention of any of the foregoing 
provisions of this Part of this Act, the occupier of the shop shall be 
liable to a fine not exceeding — (a) in the case of a first offence, 
£5; (b) in the case of a second or subsequent offence, £20.’ 


Those provisions have been altered by the provisions of the Crim- 
inal Justice Act, 1972, s 31, which has multiplied the penalties by ten 
in each case. In s 74(1) of the Shops Act, 1950, there is a definition of 
a shop as including ‘any premises where any retai! trade or business is 
carried on’. 

On 26th April, 1977, a date before there had been any occupation 
or carrying on of any business by Ninedrive Ltd on any portion of the 
land here in question, Ninedrive Ltd made an application to the plan- 
ning authority to be registered in respect of this land under s 53 of the 
Shops Act, 1950. I think I should here just explain the situation of the 
defendants. The defendant Ninedrive Ltd is the organiser of the market 
and itself to a limited extent carried on business by, I gather, the supply 
of refreshments. The precise situation of Pardal Trading Co, an un- 
limited company, in relation to this particular application I am unclear 
about. It is in fact a general name which is apparently used by compan- 
ies in the group, and it is said to be a trading name used by various 
companies of which the third defendant, Alan Nigel Dalton, is a direc- 
tor. He is a director of Ninedrive Ltd and, one gathers, the leading 
mover in its activities. The other defendants, the Robertsons, are the 
people who own the land. 

It may well be, I need not pause to consider, that the application to 
the planning authority was in somewhat slipshod form, but there could 
not have been any possible doubt as to its meaning and intent. This 
application was refused by the planning authority by a letter dated 
some time in May, and again I think that the terms of the refusal may 
have been somewhat slipshod, but that there was a refusal brooks of no 
doubt. However, without waiting for such registration, Ninedrive Ltd 
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on 5th June, 1977, caused a Sunday market to be held on the land and 
has continued to hold one every Sunday since, and I must assume that 
it has done so to its own not inconsiderable profit having regard to the 
area which is available and the fact that it has continued the business. 

On 16th June, 1977, the present proceedings were commenced by 
the planning authority for an injunction in these terms: 


‘An injunction restraining the defendants and each of them 
whether by themselves their officers or servants or agents or other- 
wise howsoever from using or causing or permitting to be used land 
at The Loop, Manston in the district of Thanet, as a retail market 
on Sundays.’ 


On the same day the present notice of motion was issued claiming sub- 
stantially the same relief. Meanwhile Ninedrive Ltd had applied to the 
Divisional Court for an order of mandamus compelling the planning 
authority to effect the registration under s 53, and at the moment at 
any rate that application is due to be heard on 20th July. 

Accordingly when the matter was first opened before me yesterday 
counsel for all the defendants made an application that the hearing 
should be postponed until after the determination of the mandamus 
application by the Divisional Court. I was reluctant to take this course, 
particularly because it might then prove extremely difficult to fit in 
the motion before the end of the term, having regard to the very great 
pressure on the Chancery lists. This might mean that, although they had 
lost their application before the Divisional Court, Ninedrive Ltd might 
in practice have many more extremely profitable Sunday lettings of 
stalls to stallholders when they had not the slightest right in law either 
to be using the land for the purpose of a market at all, which is not, of 
course, a matter for consideration by the Divisional Court, or to be con- 
ducting Sunday trading on that land. I accordingly decided to hear 
the motion, and my views have been greatly strengthened as the case 
proceeded. Counsel for Ninedrive Ltd realised during the course of the 
argument, if he had not previously realised, that in strict law the 
application to the Divisional Court must be premature because the 
application for registration had been made before any trading had 
commenced and that, if one reads the section carefully, is just not 
possible. He therefore proposed to make a fresh application for regis- 
tration which it is to be assumed the planning authority will also 
refuse, and apply for an order of mandamus in respect of that refusal. 
What effect this might have on proceedings in the Divisional Court is 
uncertain, save at least that it will be unlikely to expedite the hearing 
and it might very well, for whatever reason, have the overall effect of 
postponing it quite considerably. In the event I am satisfied that my 
correct course is to hear this motion on its merits but bearing in mind 
the fact that there is or is going to be an application to the Divisional 
Court for an order of mandamus. 

The case for Ninedrive Ltd is based on the submission that the 
premises, that is to say, the land described as The Loop, Manston in 
the district of Thanet, is a shop and not a place. It will be recalled that 
s 53 itself talks about a shop and s 58 is to 


‘extend to any place where any retail trade or business is carried 
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on as if that place were a shop, and as if in relation to any such 
place the person by whom the retail trade or business is carried 
on were the occupier of a shop...’ 


Counsel for Ninedrive Ltd says it is a shop and he points, first, to 
s 74(1), which I need not read again, and says that that definition is 
amply wide enough to cover the field. He then goes on to say that 
there is nothing in the Act to prevent a Jewish registered shop from 
including portions where other traders carry on their businesses, as is 
indeed quite common nowadays in certain departmental stores. He 
submitted that the scheme of the Act was to operate on the premises, 
the shop, and that it would not matter if those other traders were not 
Jewish. If the whole shop, that is to say, the field, was registered as 
being within the Act then until 2 p m on Sunday the shop as a whole 
could remain open no matter who was conducting trading therein. 

I regret that I am unpersuaded by any of that. In my judgment the 
field is clearly a place and not a shop. As counsel for the planning 
authority pointed out, when the word “shop”’ is defined in s 74(1) as in- 
cluding ‘any premises’ the word ‘premises’ undoubtedly has a wide mean- 
ing but one of the meanings which it naturally bears is that of a building 
of some description. In my judgment that is precisely what is meant 
throughout this Act but, whether it bears that meaning throughout 
the Act or not, one has to make, for the purpose of s 58, a distinction 
between a place and a shop, and it therefore appears from the Act 
itself that every place where trading takes place is not necessarily a 
shop. Once that point has been reached then as a matter of pure com- 
mon sense a field is a place and not a shop. Indeed, it is interesting to 
note that in Maby v Warwick Borough Council(1) it was conceded by 
counsel engaged in that case that the field in that case was not a shop. 
I cannot imagine that Lord Widgery, C.J., who is very particular about 
such matters, would have accepted that concession unless he had im- 
agined it to be correct. 

Therefore it appears to me that one has to regard the provisions 
of s 58 and look at a place and see if there is a retail trade or business 
carried on there, and if there is a retail trade or business carried on in 
that place then the provisions of s 53 apply as if the person by whom 
that particular retail trade or business is carried on was the occupier 
of a shop. So that, to take the present case, if you find in the field 
something of the order of 40 stores all set up and all carrying on 
varying trades under varying proprietors: then each such place is a 
shop, and is to be equated to a shop for the purposes of s 53. There is 
then nothing in the Act which enables the sort of blanket registration 
on which Ninedrive Ltd seek to rely in the present case to take place 
at all. 

I am far from satisfied that the result postulated by counsel for 
Ninedrive Ltd, even if the field was a shop, would follow. As I read 
s 53(1), if a postulated shop contained more occupiers than one, 
which would be so, in the present case, if somebody as well as the main 
occupier was in occupation for the purpose of carrying on his trade 
or business, then I think that, first, there would be a change of occu- 
pation when such a person was first let into possession, thus bringing 


(1) 136 J.P. 631; [1972] 2 AIlER 1198; [1972] 2 QB 242 
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the provisions of s 53(8) into play, and, secondly, that one would then 
have to apply the provisions of the Interpretation Act, 1889, to the 
provisions of s 53(1) so as to make it read in crucial parts ‘the occupiers 
of any shop who are persons of the Jewish religion shall be entitled’ 
and so on and so forth. This would make a perfectly rational and natur- 
al scheme for the operation of these provisions preserving the quite 
obvious: purpose and intendment of the Act while not opening the 
floodgates to a market staffed largely or, apart from the organiser, 
exclusively, by people not of the Jewish faith. Section 53 was intended 
to relieve people of the Jewish faith from the double closing, not to 
give them a loophole through which they could allow others to escape 
from even a single day’s closure. 

I do not however wish to pursue that point too closely since it does 
not in my judgment arise. You only have to look at the wording of 
s 58 to see quite clearly that each stall is an individual shop so far as 
s 53 is concerned. I should however notice one submission of counsel 
for the planning authority at a late stage in the case. The licence under 
which Ninedrive Ltd is entitled to occupy the premises was put in 
issue and it was quite apparent that they only had the right to use the 
premises on Sunday and on no other day, and then between stated 
hours. They are certainly not the occupier of those premises on any 
other day of the week and once again I think it is fairly clear that the 
sort of carrying on of trade or the occupation of which ss 53 and 58 
speak is not intended to be a single day’s occupation per week. 

It was submitted to me by counsel for Ninedrive Ltd that if the field 
was a place and not a shop then subject to registration of Ninedrive 
Ltd under the Act the following categories of people would probably 
carry on trading on the field: first, Ninedrive Ltd itself; secondly, all 
such traders as were carrying on trade which are exempt under the 
provisions of sched. 5 to the Act; and, thirdly, any other person regis- 
tered in respect of the field or part thereof under the provisions of 
s 53. I would agree with all of that but I do not think that his third 
category really fits the situation here, because in my view such per- 
sons would be trading in their own right and by virtue of their own 
registrations, and not the registration of Ninedrive Ltd. It is in any 
event quite clear on the evidence before me that nobody, apart from 
Ninedrive Ltd, has ever sought registration let alone been registered. 
Accordingly on the evidence there are a large number of persons 
trading on the field on Sunday, encouraged and indeed licensed there- 
to by Ninedrive Ltd, who have no right to be there trading on any 
conceivable basis. Such persons will still get no conceivable right to 
be there on any basis even if Ninedrive Ltd were to succeed before 
the Divisional Court in obtaining the order of mandamus which they 
seek. It would frank their own trading if they in fact require such 
franking because they, as I understand, carry on by way of trading a 


sched. 5 business. It would certainly not frank anybody else’s trading. 


I now turn to planning. Counsel for Ninedrive Ltd was, in view of 
the decision in the Court of Appeal in LTSS Print and Supply Services 
Ltd v London Borough of Hackney(2) (see per Goff, L.J.), bound to 
concede that it was unlawful to commence the use or make a material 





(2) |1976] 1 AIL ER 311; [1976] 1 Q.B. 663 
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change in use without planning permission, but he stated that he wished 
to keep the correctness of this decision open, and, of course, he is 
entitled so to do. I am, however, bound by this decision. His main 
point was that there is a dichotomy in art 4 of the General Develop- 
ment Order between (i) an order stating that as regards a specified 
area no development of such and such a kind was to be carried out 
without planning permission and (ii) an order that particular develop- 
ment should not be carried out. In the first case he submitted that the 
order of the planning authority operated forthwith for a period of 
six months without the approval of the Secretary of State, but in the 
second case the order was inoperative unless and until approved by 
the Secretary of State. I see the nature of counsel for Ninedrive Ltd’s 
dichotomy but I do not accept that this is the division in art 4. I think 
that all art 4(1) is saying is that the planning authority may either ban 
all or any development or ban a specific development, that is to say, 
it can either sweep the board clean or be as extremely selective as it 
chooses. Any particular development must, I should have thought, be 
in a particular area. The reason is obvious: you must be able to ban 
Peter without necessarily banning Paul. So when one comes on to art 
4(3)(b) the real distinction in my opinion is that it is limited to classes 
I to IV, and the planning authority must be satisfied that the con- 
ditions in that sub-paragraph exist. The planning authority has in fact 
so stated in the order it has made and in my judgment its order falls 
absolutely squarely within the words in art 4(3)(b). It is ‘a direction 
relating only to development in any particular area of any classes I to 
IV specified in schedule I’. It is exactly within those words. 

To summarise, in my view Ninedrive Ltd are plainly in breach of 
the planning legislation; secondly, in my view Ninedrive Ltd are plainly 
in breach of the provisions of the Shops Act, 1950, by encouraging 
other people to break them if not directly themselves in view of the 
sched. 5 provision; and, thirdly, in my view even if Ninedrive Ltd 
were successful in obtaining their order of mandamus from the Div- 
isional Court the only result would be to frank any trading which they 
actually carried out themselves, that is to say, supplying refreshments 
to people visiting the Sunday market. 

What then as a matter of discretion ought I to do? It has been sub- 
mitted to me very forcibly by counsel for Ninedrive Ltd that I should 
not grant any injunction unless I consider his case wholly unarguable. 
I do not consider his case wholly unarguable, but I do not think that 
that is the end of the matter. It would appear to me to be an absolutely 
intolerable state of affairs that Ninedrive Ltd should be left in a posi- 
tion where they are openly flouting the law on any view of the law as 
the situation now is because they are not registered, and their only 
justification for letting other people other than themselves into the 
field could be registration. That, in my judgment, is not enough, but 
it is the only thing which could possibly be justification and that does 
not as of now exist. They are, out of their open flouting of the law, 
making, I doubt not, considerable profits, profits which at the end of 
the day, even if they lose the action all the way down the line, in- 
cluding in the Divisional Court, they will never be called on to dis- 
gorge. Trading was commenced at a time when Ninedrive Ltd were 
well aware that they had not been registered under s 53 and they 
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could not have known whether they would be or not, and it was 
commenced at a time when they must have known that the order 
under art + of the General Development Order had been made. There 
has thus been a studied defiance of the law of the land and it matters 
not in my judgment that Ninedrive Ltd may have received advice to 
the contrary effect. The breaches to me appear plain enough. 


In Stafford Borough Council v Elkenford Ltd(3), Lord Denning 
MR said: 


‘When there is a plain breach of the Act I do not think that the 
authorities concerned need wait at all for finality anywhere. They 
can take proceedings in the High Court before any other proceed- 
ings are even started. It is open to the court in its discretion to 
grant an injunction straightaway, at all events when the breach of 
the law is plain and where there appears to be an intention by the 
defendants to continue with the breach. In this particular case 
Oliver, J., said: “‘It is a case of a defendant who is quite deliberately 
organising and maintaining a system which, from first to last, is 
designed to break the law, relies for its existence on breaches of 
the law, and assists and encourages others to break the law and to 
expose themselves to the risk of prosecution”.’ 


That is the precise position here, and it is not even as if Ninedrive 
Ltd had decided that this was really an absolutely suitable site for the 
carrying on of this sort of operation and that they were therefore 
determined to press ahead with an application for planning permission 
for it which they would carry to the Secretary of State and higher if 
they could. On the contrary, Mr Dalton in his latest affidavit says 
that they are waiting to see what the climate is before they decide 
whether to continue or not with the operation. In other words, they 
are doing something which in the event may well turn out to be in the 
nature of a smash and grab raid. 

In these circumstances in my view the injunction must go. As I 
have already said, however, I must bear in mind that there is the appli- 
cation for mandamus before the Divisional Court and I must also bear 
in mind, I think, that the actual trading by the defendants Ninedrive 
Ltd is a sched. 5 trading. Therefore I think that the terms of the in- 
junction should contain a provision suspending its operation so as to 
permit Ninedrive Ltd itself and any other traders genuinely carrying 
on what I may compendiously describe as sched. 5 activities to con- 
tinue trading on Sundays at the site pending the determination of the 
proceedings in the Divisional Court. If the order of mandamus is 
granted then the exception will be made permanent; if it is not granted 
then it will lapse. The order of the injunction will, as always, be until 
judgment (not trial) or further order. This is a case where there may 
well be an application for a further order as it is conceivable that cir- 
cumstances may change. 


Order accordingly 


Solicitors: Sharpe, Pritchard & Co, for K G Denne, Thanet District 
Council; Lewis Ruskin & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister 
(3) 141 J.P. 396; [1977] 2 AI ER 519 





Thanet District 


Council v 
Ninedrive Ltd 
and Others 


Chancery 
Division 


Walton, J. 





Justice of the Peace and Local Government Review Reports, April 29, 1978 


R v Scarrott 


Court of Appeal 


JUSTICE OF THE PEACE AND 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Roskill, L.J., Scarman, L.J., and Wien, J.) 


15th June, 1977 
R. v SCARROTT 


Criminal Law — Evidence — Similar facts evidence — Admissibility — 
Need to show striking similarity — Underlying link with allegations 
against defendant — Positive probative value — Similarity inexplic- 
able on basis of coincidence — Discretion of judge — Jotnder of of- 
fences in same indictment and admissibility of similar fact evidence. 


The appellant was convicted on an indictment which charged him with 
offences against eight boys. At the trial the evidence given by each boy relat- 
ing to the count or counts which concerned him was ruled by the judge to be 
admissible on the other counts and capable of corroborating the evidence of 
the other boys regarding the offences alleged to have been committed on 
them. On appeal it was contended on behalf of the appellant that this simi- 
lar fact evidence was inadmissible, and, therefore, the appellant’s conviction 
should be quashed. 

Held: the test of the admissibility of similar fact evidence was whether it 
was of striking similarity or striking similarities with the evidence which it was 
given to support, whether the purpose of adducing the similar fact evidence 
was to prove intention, to rebut a possible defence of accident, to support 
an identification, to corroborate, or to rebut the possibility of innocent 
association; the evidence by its striking similarity must reveal an underlying 
link between the matters with which it dealt and the allegations against the 
defendant on the count under consideration; the admissibility of similar fact 
evidence, even when it was adduced, as in this case, as corroboration of direct 
evidence did not depend on whether it was capable of corroborating the evi- 
dence of the victim or accomplice, it depended on its positive probative value 
of which its corroborative capability was a consequence; the probative value 
required was not provided by the mere repetition of similar facts, there had 
to be some feature or features in the evidence sought to be adduced which 
provided an underlying link which was not to be inferred from mere similar 
ity of commonplace facts; in the present case the similar fact evidence ad- 
duced — relating to the ages of the boys, the way in which their resistance was 
worn down, the location of the offences, and the offences themselves, simil- 
arities which were inexplicable on the basis of coincidence — possessed the 
positive probative value required, and the evidence was rightly admitted. 

Observations on the exercise by a judge of his discretion regarding the 
joinder of offences in the same indictment and the admissibility of similar 
fact evidence. 


Appeal by Emest Theodore Scarrott against his convictions at 
Bristol Crown Court of offences against boys on which he was senten- 
ced to ten years’ imprisonment on one count and concurrent sentences 
on other counts. 


P Fallon QC and J Black for the appellant. 
M Addison for the Crown. 


SCARMAN, L.J. delivered the foliowing judgment of the court: 
In April, 1976, at the Bristol Crown Court, the appellant faced an 
indictment containing 13 counts involving eight boys and covering a 
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period of 4% years. All of the counts save one, however, related to the 
18 months ending with the summer of 1975. These counts charged 


R v Scarrott 


him with an assortment of offences of indecency against boys. There Court of Appeal 


were counts of buggery, a count of assault with intent to commit 
buggery, a count of attempted buggery and a number of counts charg- 
ing indecent assault on boys. He was tried by.a jury and his Honour 
Judge Vowden QC presided. On 15th April, 1976, he was convicted of 
an offence of buggery on one boy, Peter B., of attempted buggery on 
another boy, and on eight counts of indecent assault involving seven 
boys. 

The evidence given by each boy relating to the count or counts 
which concerned him was ruled by the judge to be admissible on the 
other counts and to be evidence capable of corroborating what the 
other boys said in regard to the assaults or offences alleged to have 
been committed on them. Put very shortly, the appellant’s point in 
this court is that this similar fact evidence which was ruled as admis- 
sible was, as a matter of law, inadmissible. The point may be put 
shortly but it calls for detailed consideration and it has received detail- 
ed consideration at the hands of counsel who have argued the appeal 
before us, and we are indeed grateful to counsel for the very careful 
arguments adduced both on behalf of the appellant and on behalf of 
the Crown. 

Before considering the question of law, it is necessary to look at 
the course of the trial. Prior to arraignment, counsel for the appellant 
applied to sever the indictment and asked, in effect, that there should 
be separate trials in respect of each boy. He submitted that it would be 
unfair to his client to have to face a multi-count indictment since, on 
his submission, the so-called similar fact evidence was not admissible 
to corroborate the various counts. He pointed out that if it were not 
admissible as corroboration of the other counts the repetition of this 
evidence, which would be made necessary as the Crown took the wit- 
nesses through each count, would create overwhelming prejudice 
against his client. The mere repetition of similar fact evidence, even 
with a careful direction as to the limits to be placed on its admissibility, 
which would be the judge’s duty if counsel for the appellant were 
right, would be such as to create the prejudice, which would be unfair 
to his client. The judge refused to sever the indictment and directed 
that the trial should proceed on the indictment as drafted with its 13 
counts. The prosecution evidence was then given and the boys gave 
their evidence. At the end of the prosecution case, the count which 
charged buggery with the boy, Peter B, at a different date from that of 
the charge with the boy found in count two, was withdrawn from the 
jury, the evidence not supporting the particulars of the offence charged. 
Counsel for the appellant renewed his submission that there should be a 
severance of the indictment and separate trials in respect of the sur- 
viving counts. As Roskill, L.J., commen‘ed, this was an unusual appli- 
cation to make at that stage of the trial. Counsel made it for the same 
reasons as led him to make his pre-arraignment submission and, of 
course, he would have been content with either a discharge of the jury 
followed by separate trials or a decision by the judge that the case 
should go no further. Neither of those courses appealed to the judge 
who ruled that the case must continue. 


Scarman, L.J. 
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In dealing with these submissions as to the admissibility of the 
similar fact evidence, the judge based himself on the two recent House 
of Lords decisions: Director of Public Prosecutions v Kilbourne(1) 
and Boardman v Director of Public Prosecutions(2). In doing so the 
judge ruled that the evidence of the boys was strikingly similar, and 
so it was admissible, and capable of corroborating the evidence of the 
victim in each count because it was admissible. He did not apply the 
test of corroboration to determine whether or not the evidence was 
admissible. He decided to leave to the jury the question whether any 
or all of the boys might have ganged up as a group or conspired to give 
false evidence. He did consider whether there was a real chance of this 
having happened at the time he dealt with the pre-arraignment sub- 
mission, and, again, at the time he dealt with the submission at the end 
of the prosecution case, but, eventually, he ruled that this went to the 
acceptability or credibility of the evidence and should be left to the 
jury. Since the jury convicted, it is plain that they negatived the pos- 
sibility of a ganging up among the boys in order to give false evidence. 

The case was concluded by a lengthy summing-up which we find 
wholly lucid and admirable in quality. No one in this court has criti- 
cised the summing-up nor, in our judgment, could it be criticised, 
always assuming that the judge had reached a correct conclusion in 
law that the similar fact evidence was admissible. Counsel for the 
appellant, however, submits that, properly considered, the similar 
fact evidence in this case did not possess that quality of striking sim- 
ilarity which the House of Lords_has said is necessary in order to make 
it admissible. He developed his submission by the further argument 
that, where, as in this case, the evidence is adduced solely for the 
purpose of corroboration, its admissibility must be determined by the 
criteria which evidence has to satisfy if it is to be capable of corrobor- 
ating evidence which, as a matter of law or judicial practice, calls for 
corroboration. In the course of his argument, he submitted that Direc- 
tor of Public Prosecutions v Kilbourne(1) does not help on the point 
since in that case it was conceded that the evidence was admissible. He 
argues that the evidence, if admissible, must be capable of being cor- 
roborative. 

Counsel for the appellant relied strongly on Boardman v Director of 
Public Prosecutions(2) for the principle that mere similarity does not 
suffice, but there must be something peculiar or striking in the sim- 
ilarities between the evidence of the offence charged and the similar 
fact evidence sought to be adduced to make the similar fact evidence 
admissible, subject always to the trial judge’s discretion to exclude 
evidence the prejudical effect of which outweighs its probative value. 

This court does not accept the approach to admissibility via the test 
of corroboration that counsel for the appellant has suggested is correct, 
but we do accept, on the authorities as they now stand, that the test of 
admissibility of similar fact evidence may be described as one of strik- 
ing similarity, or striking similarities. This does now appear to be a 
description acceptable to the House of Lords of the test of admissibil- 
ity, whatever the purpose of adducing the evidence, whether, for 
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instance, it be to prove intention, to rebut a possible defence of acci- 
dent, to support an identification, to corroborate, or to rebut the 
possibility of innocent association. 

To be admissible, the evidence by its striking similarity has to reveal 
an underlying link between the matters with which it deals and the alle- 
gations against the defendant on the count under consideration. Subject 
to one comment, which really goes only to choice of language, we 
would respectfully accept the way in which the general principle was 
put by Lord Salmon in Boardman’s case(2): 


‘whether or not evidence is relevant and admissible against an 
accused is solely a question of law. The test must be — is the evi- 
dence capable of tending to persuade a reasonable jury of the ac- 
cused’s guilt on some ground other than his bad character and dis- 
position to commit the sort of crime with which he is charged? In 
the case of an alleged homosexual offence, just as in the case of an 
alleged burglary, evidence which proves merely that the accused has 
committed crimes in the past and is therefore disposed to commit 
the crime charged is clearly inadmissible. It has, however, never been 
doubted that if the crime charged is committed in a uniquely or 
strikingly similar manner to other crimes committed by the accused, 
the manner in which the other crimes were committed may be evi- 
dence on which a jury could reasonably conclude that the accused 


was guilty of the crime charged. The similarity would have to be so 
unique or striking that common sense makes it inexplicable on the 
basis of coincidence. I would stress that the question whether the 
evidence is capable of being so regarded by a reasonable jury is a 
question of law. There is no easy way out by leaving it to the jury to 
see how they decide it.’ 


Thus, the admissibility of similar fact evidence, even when it is ad- 
duced as it is in this case as corroboration of direct evidence, does not 
depend on whether it is capable of corroborating the evidence of the 
victim or accomplice; it depends on its positive probative value. Its 
corroborative capability is a consequence of its probative value and 
not vice versa, for, if the evidence be admissible, it follows that it is 
capable of corroborating. 

The point was succinctly put by Lord Cross in Director of Public 
Prosecutions v Kilbourne(1) where he said: 


‘Once the “‘similar fact”” evidence is admitted — and it was com- 
mon ground that it was properly admitted in this case — then of 
necessity it ‘‘corroborates” — i e strengthens or supports — the 
evidence given by the boy an alleged offence against whom is the 
subject of the count under consideration.’ 


To succeed, therefore, in quashing these convictions counsel for the 
appellant has to persuade this court that the judge was wrong to treat 
the similar fact evidence in this case as strikingly similar. I now come 
to the one comment which this court would make on the statement of 
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general principle made by Lord Salmon in Boardman’s case(2). Hallowed 
though by now the phrase ‘strikingly similar’ is (it was used by Lord 
Goddard, C.J., in R v Sims(3) in 1946 and has now received the acco- 
lade of use in the House of Lords in Boardman v Director of Public 
Prosecutions(2)), it is no more than a label. Like all labels it can mis- 
lead; it is a possible passport to error. It is, we repeat, only a label and 
it is not to be confused with the substance of the law which it labels. 
We think that Lord Widgery, C.J., had the danger of a label in mind 
when, in a very different class of case, he made a comment on the pas- 
sage from Lord Salmon’s speech which we have quoted. In R v Rance, 
R v Herron(4), Lord Widgery made this comment, and the court is 
grateful to counsel for the appellant for drawing out attention to it: 


‘It seems to us that one must be careful not to attach too much 
importance to Lord Salmon’s vivid phrase ‘‘uniquely or strikingly 
similar”. The gist of what is being said both by Lord Cross and by 
Lord Salmon is that evidence is admissible as similar fact evidence 
if, but only if, it goes beyond showing a tendency to commit crimes 
of this kind and is positively probative in regard to the crime now 
charged. That, we think, is the test which we have to apply on the 
question of the correctness or otherwise of the admission of the sim- 
ilar fact evidence in this case.’ 


Positive probative value is what the law requires if similar fact evi- 
dence is to be admissible. Such probative value is not provided by the 
mere repetition of similar facts; there has to be some feature or features 
in the evidence sought to be adduced which provides a link, an underly- 
ing link as it has been called in some of the cases. The existence of such 
a link is not to be inferred from mere similarity of facts which are 
themselves so commonplace that they can provide no sure ground for 
saying that they point to the commission by the accused of the offence 
under consideration. Lord Cross put the matter, as we think, in its 
correct perspective at the end of the day when, in the course of his 
speech in Boardman v Director of Public Prosecutions(2). he said: 


‘The likelihood of such a coincidence obviously becomes less and 
less the more people there are who make the similar allegations and 
the more striking are the similarities in the various stories. In the 
end, as I have said, it is a question of degree.’ 


We have had our attention drawn, by counsel for the appellant in 
the course of a most instructive reply, to a number of recent cases, 
of which there are short reports available. It is very difficult to deter- 
mine why or how the court reached the decision that it did in these 
cases. This is not a criticism either of the reports, or of the judgments 
under report; it is merely an illustration of how, on a question such as 
this, ultimately the task of judgment is to assess the evidence, and, in 
this class of case, the degree of similarity. That must be a matter for 
judgment on the particular circumstances of each case. 
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We therefore have to consider in this appeal whether the evidence 
sought to be adduced by the Crown does reveal similarities which may 
be described as striking, or, as we prefer to put it, which may be des- 
cribed as giving to the evidence positive probative value. We must bear 
in mind that our decision must proceed, not on an attempt to categor- 
ise the law under a vivid or unforgettable label, but on the basis of 
seeking out the substance of the law and seeing whether, the law being 
in substance what it is, the evidence sought to be adduced possesses 
the necessary degree of probative value. At the end of the day it ap- 
pears to us that what has to be determined is whether the similar fact 
evidence sought to be adduced possesses, logically considered, a pro- 
bative value sufficiently positive to assist the court to determine whe- 
ther or not the offence charged against the accused was committed 
by him. 

We turn therefore to consider the nature of the evidence adduced 
by the Crown in this case and ruled as admissible by the judge. Fartu- 
nately it is not necessary for us to consider in any detail the evidence 
or to recite the unpleasant stories and incidents involving the small 
boys with which the case was concerned. 

In the course of his summing-up Judge Vowden did describe the 
similarities which, in his judgment, were striking and we do not under- 
stand counsel for the appellant to challenge the accuracy of his des- 
cription, though he does challenge the validity of his judgment. The 
judge said: 


‘the next matter about which I want to speak are the factors 
which may cause you to say — and this is for you to decide not for 
me — that there is a striking similarity between the acts that each 
of these boys complains about. I am generalising now, I am not 
talking about particular pieces of evidence because it all varies slight- 
ly and [I shall have to go through all of them in a moment. But 
generally speaking this defendant gave these boys money on the 
first occasion of meeting them, money or sweets or something. 
Total strangers really, whom he came across, of a vastly different 
age from himself. The offences, all of them — if indeed they hap- 
pened at all — took place in two or possibly three situations, all 
of them on or near the river in Bath. There is the boat station 
which is, as you know, down at this side of Bath when you get out 
into the country. There is the area round Pearson’s works where the 
cut separates from the river and forms an island and there is an area 
of the disused railway line, the tin shed and so on, nearer into the 
centre of the city. There is a similarity, you may think, in the way 
in which the indecency took place. If you look at the evidence of 
all the boys, including the ones who are not named in the charges, 
you may think — it is a matter for you — that the variation lies in 
the persistence and the length to which the defendant was pre- 
pared to go on any one occasion and if the boy resisted you may 
think then it stopped at a fairly innocuous point. In one case you 
remember one of them said: “He was trying to, but I ran away”. 
Then you have the hand down the trousers either back or front. 
You have the trousers taken down. You have the attempt to bugger 
and you have the completed offence in one case, that is so the 
witness said. If you think that there is a striking similarity between 
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the behaviour alleged in each of those cases then that would be a 
factor on which you could rely to say that there was such a simil- 
arity as enabled you to take the evidence of the other boys into 
account when looking at the evidence of a particular boy. There is a 
payment afterwards in most cases if not every case. In other words, 
a reward for what has been done. In that context, of course, this 
perhaps has some bearing on the lack of complaint . . . [t is very 
important to keep clearly in your minds all the time when you are 
considering that sort of aspect of the matter it does not matter how 
enthusiastic the child is, that is no excuse, it is still an offence... 
Furthermore — and this is another similarity if you accept the evi- 
dence of some of these children — they were told in terms by this 
man: “Do not tell anyone about it’’, at about the sort of time when 
they were getting the reward. That again is a factor which you are 
entitled to take into account when you consider whether or not 
there is a striking similarity between these facts.’ 


Counsel for the appellant says the judge was quite wrong to treat 
all those matters as strikingly similar. We will return to that submission 
in a moment. In passing, we would make this observation. If the judge 
was right to have ruled this evidence as admissible, he was certainly also 
correct in the way in which he left it to the jury. As Lord Salmon said 
in the passage already quoted, admissibility is a question of law for the 
judge and, therefore, at the stage when he is making his ruling he has to 
make up his mind whether the evidence possesses features of striking 
similarity or not. He cannot leave it to the jury. But, having made up 
his mind to admit the evidence, the judge is certainly right to do what 


Judge Vowden did in this case and tell the jury that when they come 


to consider whether the evidence is worthy of acceptance and whether 
the evidence is to be treated as corroboration, then it is a matter for 
them, at that stage, to consider whether the similarities are sufficiently 
striking for them to accept the evidence as corroboration just as it is a 
matter for them to decide at that stage whether the evidence that they 
have under consideration is credible or not. This is so, even though it 
is a question of law for the judge on his ruling to make up his mind 
whether there are similarities sufficiently striking to allow the evidence 
to go before the jury. The jury still have, as ever in our criminal trials, 
the last word when they come to consider whether they will accept the 
evidence and what effect they will give it. 

Having said that, more or less by way of passing, we return to the 
fundamental submission of counsel for the appellant that the features 
detailed by the judge in the passage that I have quoted were not suf- 
ficiently peculiar or striking, were not sufficiently out of the ordinary 
run of this class of offence, to make them admissible evidence in 
dealing with those counts to which the evidence was not directly 
relevant. In this part of the case counsel for the appellant has referred 
us to two recent decisions of the Court of Appeal, one of which would 
appear to support his submission and the other of which would appear 
to support the assessment of the evidence made by the trial judge. The 
first of these cases is R v Novac and Others(5). We do not think it 
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necessary to consider the facts of that case in detail. Enough can be 
gleaned as to the nature of the case from one passage in the judgment 
of Bridge, L.J., who gave the judgment of the court: 


‘Three of the boys called by the Crown to give evidence in con- 
nection with the conspiracy and related counts testified that Ray- 
wood had offered or attempted to bugger them. In each case he had 
met them in Playland or some similar amusement arcade and picked 
them up by offering them money to play the pin tables. In each 
case he had offered them shelter overnight at the place where he 
was living at the time and the offer or attempt to commit buggery 
had occurred when Raywood and the boy were sharing a bed. The 
boy P, the subject of count 7, had similarly been picked up in an 
amusement arcade and offered shelter, but it is to be observed that 
he was first taken back by Raywood to the house of a woman friend 
and it is not alleged that any offence was committed there. Accord- 
ing to P he was subsequently taken to another address where the 
offence alleged in count 7 was committed when the boy and Ray- 
wood were sharing a bed.’ 


The boys, having been picked up at the arcade, were taken to a house 
and there the offence was alleged to have taken place. Bridge, L.J., 
continued: 


‘The fact that the boys may in each case have been picked up by 
Raywood in the first instance at amusement arcades may be a 
feature more clearly approximating to a “unique or striking sim- 
ilarity” within the ambit of Lord Salmon’s principle. It is not, 
however, a similarity in the commission of a crime. It is a similar- 
ity in the surrounding circumstances and is not, in our judgment, 
sufficiently proximate to the commission of the crime itself to lead 
to the conclusion that the repetition of this feature would make 
the boys’ stories inexplicable on the basis of coincidence.’ 


Counsel for the appellant has based a submission on those words that, 
to be admissible, the similar fact evidence must reveal features of a 
strking similarity with the offence itself, not its surrounding circum- 
stances. He submits that is all that the rather strange word that Bridge 
LJ used, ‘proximate’, means. In our view, we are here in that area of 
judgment on particular facts from which the criminal law can never 
depart. Plainly some matters, some circumstances may be so distant 
in time or place from the commission of an offence as not to be proper- 
ly considered when deciding whether the subject-matter of similar fact 
evidence displays striking similarities with the offence charged. On the 
other hand, equally plainly, one cannot isolate, as a sort of laboratory 
specimen, the bare bones of a criminal offence from its surrounding 
circumstances and say that it is only within the confines of that speci- 
men, microscopically considered, that admissibility is to be deter- 
mined. Indeed, in one of the most famous cases of all dealing with 
similar fact evidence, ‘the brides in the bath case’, R v Smith(6), the 
court had regard to the facts that the accused man married the women 
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and that he insured their lives. Some surrounding circumstances have 
to be considered in order to understand either the offence charged or 
the nature of the similar fact evidence which it is sought to adduce and 
in each case it must be a matter of judgment where the line is drawn. 
One cannot draw an inflexible line as a rule of law. We therefore ob- 
serve that in R v Novac(5) the line was drawn where Bridge, L.J., 
expressed it to be drawn. No doubt that was a line drawn after a full 
investigation and assessment of the particular facts of that case. It 
would be wrong, in our judgment, to elevate the passage which I 
have quoted from Bridge, L.J.’s, judgment into a statement of law. 
It is a judgment on the particular facts presented to the court for its 
consideration and decision, and the same observations may be made 
in regard to R v Johannsen(7), the other case which, on a superficial 
view, might appear to be in conflict with R v Novac. R v Johannsen, 
on one view of it, could be said to be against counsel for the appel- 
lant; but, properly considered, it is no more against him than R v 
Novac is for him. Lawton, L.J., gave the judgment of the court in R 
v Johannsen and there is, I hesitate to say a striking similarity, but 
certainly a remarkable similarity between the salient facts of that 
case and the salient facts of R v Novac. Lawton, L.J., said: 


‘The prosecution’s case was that between May and December, 
1975, he made a practice of accosting boys in amusement arcades 


and similar places, offering them money or a meal or treating them 
to a game, taking them to his accommodation or on to the beach 
and there committing the offences charged. His particular homo- 


sexual propensity was to handle the boys’ penises and getting them 
to do the same with his.’ 


Later Lawton, L.J., with confidence, said: 


‘We have no hesitation in deciding that there were striking sim- 
ilarities about what happened to each of the boys — the accostings 
in the same kind of places, the enticements, the visits to his accom- 
modation, his homosexual propensities, and his ways of gratifying 
them. It follows that the evidence of each boy was admissible to 
corroborate the evidence of the others.’ 


We therefore have to reach a judgment on the evidence of this 
particular case, and to determine whether the similar fact evidence 
adduced possesses such features that it is a proper exercise of judg- 
ment to say that the evidence is logically probative, that it has positive 
probative value in assisting to determine the truth. 

We have come to the conclusion that the evidence described by 
Judge Vowden in the terms which I have quoted does possess that 
positive, probative value, does possess striking similarities. It is neces- 
sary to repeat the features which are strikingly similar: the ages of the 
boys, the way in which their resistance was worn down, the location 
of the offences, and the offences themselves. Taken together, these 
similarities are inexplicable on the basis of coincidence. We have come 
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to the conclusion, therefore, that the judge was right to admit this 
evidence and that he was right to submit it to the jury in the way that 
he did. 

That is not however quite the end of the appeal. I have referred al- 
ready to the fact that counsel for the appellant did submit both before 
arraignment and later, at the end of the prosecution’s case, that there 
was a real danger that the evidence of these boys was tainted by con- 
spiracy or ganging up, the ‘group’ point as it is called. The judge had to 
consider this point first before arraignment, when the only material 
available to him was that contained in the depositions. He had to form 
a judgment at that stage whether it was, in all the circumstances, safe 
in the interests of justice to allow the trial to proceed on a multi- 
count indictment. Clearly there was a suggestion that some, or per- 
haps all, of these boys might have been party to a ganging up organised 
by the older brother of Peter B. He took the view that the matter 
could be dealt with by him in summing-up, that whether or not there 
was such a ganging up should be considered by the jury. It was of 
course a matter for his discretion whether to accede to the application 
to sever the indictment or not and, in our judgment, he cannot be said 
to have erred in the exercise of his discretion in taking the view that 
in all the circumstances of this case the matter could properly be left 
to the jury, always assuming, as in the event occurred, that there was a 
full and proper direction and warning. There is therefore nothing in 
this point in our judgment. That really disposes of the points taken by 
counsel for the appellant. 

We think, however, that, in this very difficult class of case where 
trial judges do face a very complex problem in both the conduct of the 
trial and in summing-up, we should attempt to give some practical 
guidance to judges at certain stages of the trial. What we now say is not 
to be considered as any advance or development of the law; it is merely 
an attempt on the basis of Director of Public Prosecutions v Kilbourne(1) 
and Boardman v Director of Public Prosecutions(2) to give some guid- 
ance which may be helpful to judges who have this very difficult task 
to discharge. 

The help that we can give deals really with a number of phases of 
the trial process. The first phase is before arraignment when a defen- 
dant submits that the indictment should be severed. Of course the 
question whether a judge should allow an indictment to contain a num- 
ber of counts initially has to be dealt with under the discretion given 
to a judge by the Indictment Rules, 1971, and in particular r 9 which 
only repeats the law as it has been ever since 1915: 


‘Charges for any offences may be joined in the same indictment 
if those charges are founded on the same facts, or form or are a 
part of a series of offences of the same or a similar character.’ 


It is not very difficult for a judge to reach a conclusion under that 
rule, but, having come to the conclusion, as Judge Vowden plainly did 
in this case, that the offences were of a similar character and a series, 
he then has to consider how to deal with the application to sever. It 
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appears to us that when such an application at this stage is made a 
judge must, as Lawton, L.J., said in R v Johnannsen(7), act not on 
some judicial speculation as to what may happen in the trial but on 
such factual material as is then available to him, i.e., the depositions 
or the statements, according to the nature of the committal proceed- 
ings. He must ask himself at that stage whether in his judgment it 
would be open to a jury, properly directed and warned, to treat the evi- 
dence available on a study of the depositions or statements as striking- 
ly similar to the evidence to be adduced in respect of the various counts 
and he must, we think, be able even at that stage to take the matter 
a little further: he must be able to say that, if this evidence is believed, 
it could be accepted as admissible similar fact evidence or, as in the cir- 
cumstances of this class of case, as evidence capable of corroborating 
the direct evidence. Of course he will also at this stage, as at all stages 
of a criminal trial when a ruling is required of him, consider whether 
the evidence appears to be, on the information then available, indepen- 
dent or untainted evidence and whether there is a real chance that there 
is falsity or conspiracy to give false evidence and he must also consider 
at this stage, as at every stage when a ruling is sought, the balance, on 
the information then available to him, between the possible prejudicial 
effect of the evidence and its probative value. If the judge takes all 
those well-known matters into account, and reaches his decision on 
the basis of the factual information which is available to him, it does 
not seem to us possible to fault the exercise of his discretion which- 
ever way it goes. It is important to appreciate that at this stage, the 
pre-arraignment stage, the ultimate decision of the judge is an exercise 
of judicial discretion. So long as he does not err in law, takes into 
account all relevant matters and excludes consideration of irrelevant 
matters, his discretion will stand. Of course at this stage the judge 
is taking no final decision as to the admissibility of evidence. If he 
decides to allow the multi-count indictment to proceed, it will still be 
for his ruling whether the evidence, for instance, on counts 1 to 7, 
will be admitted as similar fact evidence to assist in the proof of the 
offence charged in count 8 and so on throughout the indictment. It 
does not follow that because a multi-count indictment has been allow- 
ed to proceed that therefore the evidence given will be evidence on all 
the counts contained in the indictment. Similarly, if he decides at 
that stage to sever and if the trial proceeds on the basis of only, let us 
say, one count, it will still be open to the prosecution, at the approp- 
riate moment, to adduce evidence relating to the other (and now put 
aside) counts as similar fact evidence of that count and it will then be 
for the judge to rule, in accordance with the laws of evidence, whether 
the evidence is admissible or not. 

The next phase of the trial process, on which we think, in the light 
of the authorities, we can give some practical guidance, is when the 
judge’s ruling is sought as to the admissibility of the similar fact evi- 
dence. His task, though a difficult exercise of judgment, can be stated 
in simple terms. He first has to reach a view, on what he then knows of 
the facts of the case and of the nature of the evidence to be adduced, 
whether the evidence possesses the features of striking similarity or pro- 
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bative value which have been canvassed earlier in this judgment. If he 
reaches the view that it does, he then has to consider whether the evi- 
dence is such that it ought to be put to the jury. He may be impressed 
with the very real possibility that the evidence is tainted by conspiracy 
or ganging up, the group objection, or he may, because of the group 
objection or for some other reason, take the view that, though striking- 
ly similar and therefore, prima facie, admissible, the evidence is so pre- 
judicial that its prejudical effect out-weighs its probative value. If he 
admits the evidence, he will in his summing-up have to make sure that 
the jury is left with the task of deciding whether to accept the evidence 
and whether to treat the evidence as in fact corroboration or not. 
Here Judge Vowden, as I have already mentioned, very correctly did 
that, notwithstanding he had already made his ruling as to striking 
similarities. 

For these reasons we have come to the conclusion that this appeal 
must be dismissed. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prose- 
cutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Orr, L.J., Browne, L.J., and Willis, J.) 


13th July, 1977 
R. v TANNER 


Criminal Law — Evidence — Cross-examination of defendant — Bad 
character — When to be permitted — Mere denial of guilt — Serious 
charge against police — Construction of Criminal Evidence Act, 
1898, s. 1 proviso (f) — Discretion of judge — Exercise. 


By s. 1 of the Criminal Evidence Act, 1898, proviso (f): “A person charged 
and called as a witness in pursuance of this Act shall not be asked, and if 
asked shall not be required to answer, any question tending to show that he 
has committed or been convicted of or been charged with any offence other 
than that wherewith he is then charged, or is of bad character, unless . 
(ii) he has personally or by his advocate asked questions of the witnesses 
for the prosecution with a view to establish his own good character ... or the 
nature or conduct of the defence is such as to involve imputations on the 
character of .. . the witnesses for the prosecution...” 

The appellant was convicted on two counts of an indictment which char- 
ged him with being concerned in the theft of a wallet containing £7 from 
the jacket of a shopkeeper which was hanging in the shop and in the theft of 
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Scarman, L.J. 


R v Tanner 


Court of Appeal 


Iv 





Justice of the Peace and Local Government Review Reports, April 29, 1978 


JUSTICE OF THE PEACE AND 


R v Tanner £25 from a drawer in another shop. At the trial evidence was given by police 
witnesses that when the appellant was interviewed after being arrested he 

Court of Appeal admitted being involved in the theft of the £25 and also that he had been in 
the shop when the wallet was taken by another young man with whom he 
was. When the appellant gave evidence he denied having made the alleged 
admissions, and, in answer to the judge, he said that the police officers had 
“made it up”. In cross-examination he said that “it was a complete inven- 
tion”. Counsel for the prosecution was then given leave to cross-examine the 
appellant on his previous record, and it was put to him that he was on licence 
from Borstal and had been twice convicted of theft. On appeal it was con- 
tended that this cross-examination should not have been allowed and that the 
judge has exercised his discretion wrongly. 

Held: (i) no strictly literal construction should be given to proviso (f) to 
s. 1 of the Act of 1898, for on such a construction a plea of Not Guilty coup- 
led with an assertion of innocence in the witness box would render the ac- 
cused liable to cross-examination on his criminal record, and a prisoner’s bad 
character, if he had one, would emerge almost as a matter of course on his 
pleading Not Guilty; 

(ii) there was a distinction between a mere denial and a statement that a 
police witness was not telling the truth and an allegation that police officers 
had acted with serious impropriety and that their evidence was a deliberate 
and elaborate concoction; in some cases the distinction might be a very 
narrow one, and the decision whether a case was on one side of the line or the 
other must depend on the facts of each particular case; the present case was 
not one of a single answer, nor was there any suggestion or possibility of 
mistake or misunderstanding, the appellant was denying not only his ad- 
missicns, but in the case of each interview with the police a series of subse- 
quent important answers attributed to him by the police, and so he was say- 
ing impliedly that the officers had conspired to make up a substantial and 
vital part of their evidence; it followed that the nature and conduct of the 
defence did involve imputations on the character of the police officers, and 
the cross-examination of the appellant was rightly permitted. 

(iii): a judge had a complete discretion whether or not to allow cross- 
examination under the proviso; the mere fact that the making of imputations 
against the police was necessary for the proper development of the defence 
was not a conclusive reason for exercising the discretion by refusing to allow 
cross-examination though it was a factor to be taken into account (see Selvey 
v Director of Public Prosecutions (132 J.P. 430)); where the judge had exer- 
cised the discretion the Court of Appeal would only interfere on very limited 
grounds even if any member of the court would have exercised the discretion 
differently. 


Appeal by Andrew John Tanner against his conviction at Bourne- 
mouth Crown Court on two charges of theft when he was sentenced 


to concurrent terms of Borstal training. 


H.]. de Lotbiniere for the appellant. 
P. Twigg for the Crown. 


Cur. adv, vult. 


Browne, L.j. July 13, 1977, BROWNE, L.J., read the following judgment of the 
of court: On November 4, 1976, at Bournemouth Crown Court before 
Judge McCreery, the appellant was convicted on two counts of theft. 
He was sentenced to Borstal training on each count concurrently. He 
was jointly indicted with a man called Farrant, who pleaded guilty to 
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both counts and was also sentenced to Borstal training. He asked for 
four other offences to be taken into consideration. The appellant 


R v Tanner 


now appeals to this court, by leave of the full court, against conviction. Court of Appeal 


The full court also referred to us his application for leave to appeal 
against sentence. 

In the absence of any definite or even indefinite identification of 
the appellant the case for the Crown really depended entirely on the 
police evidence of certain admissions. 

We will refer to the appellant’s evidence in detail later, but, as to 
his interviews with the police, in substance he agreed with the police 
evidence as to the earlier parts of the interviews (when he was deny- 
ing the offences) but denied that he had made the admissions and 
denied everything which the police said came after the admissions. 

Counsel for the appellant, who clearly conducted the case below 
with the same skill and judgment as that with which he conducted 
this appeal, did not cross-examine the police officers on the basis that 
they were lying, but simply that they were wrong in saying that the 
admissions were made. The judge put it in this way. Counsel having 
submitted that his cross-examination of the police did not constitute 
an attack on the police, Judge McCreer said: “It is a bit more than a 
simple collision, is it not? You, if I may say so, put it very attractively 
when you said to the police officer in cross-examination: ‘I suggest 


it is wishful thinking.’ I must confess I have not heard it put that way 
before, but it is a bit more than that, is it not?” 

We come now to the appellant’s own evidence about these inter- 
views. In his evidence in chief dealing with the first interview in relation 
to count 2, he said in answer to this question: 


“Q. At the police station did you have an interview with those 
two police officers? A. Yes. Q. Do you recall how long it lasted? 
A. Must be round about four hours. Q. The first half of the inter- 
view, as related to the jury by the police officers, concerned alle- 
gations made by the police officers that you had taken part in the 
theft? A. Yes. Q. Which you denied? A. Yes. Q. Do you accept, 
Mr. Tanner, that that part of the evidence given by the police 
officers is correct? Basically. A. Yes. Q. It is then said by the two 
police officers that Detective-constable Mytton, having said that he 
believed that you met Ian Farrant when you came out after signing 
on at the Labour Exchange and together with another person stole 
£25, then said: ‘Look, tell the truth. Are you involved in this job?’, 
and that you said ‘Yes,’ you were involved. A. No. !. Did you, Mr. 
Tanner, at any stage during the interview with those two police of- 
ficers say that you were involved in the theft? A. No. Q. In any cap- 
acity, whether as the person who took the money, or distracted the 
shop keeper? A. No. Q. Anything else? A. No. Judge McCreery: It 
follows from that, does it not, Tanner, that the whole of this evi- 
dence of these two officers where they say you admitted this of- 
fence, is made up? A. Yes.” 


The appellants’ evidence about the interview two days later, in 
relation to count 1, continues: 


“Q. You were seen by Detective-Sergeant Thompson. A. Yes. 


Browne, L.J. 
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Q. He has told the jury that you and he talked for about an hour. 
A. Yes. Q. Is that about right? A. Yes. Q. And that to start with he 
alleged that you had been into Old’s Gents’ Clothes shop and taken 
part in a theft there, and that you denied it. A. Yes, I denied it. 
Q. And that then you changed your mind in the middle of the 
interview and said: ‘All right, it was me.’ A. No, I did not. Q. That 
you admitted keeping the assistant chatting while your mate took 
the wallet. A. No. Q. That your mate had taken the wallet and you 
had had £3 out of it later. A. No. Q. Again, did you say anything 
like that? A. No. Judge McCreery: Once again it follows, does it 
not, that that police officer has made it all up? A. I admitted to 
going into Robert Old’s shop. Counsel: Take it in stages. You ad- 
mitted (using the police officer’s words) ‘going into the shop last 
Saturday.’ A. Yes. Q. That would have been July 17? A. Yes. Q. 
That you had been in on your own to ask about jackets. A. Yes. 
Judge McCreery: Yes, but wherever the police officer has told us 
that you admitted you took part in the theft, he has made that up? 
A. Well I never said nothing. Q. He must have made it up then, 
must he not? A. Yes.” 


The appellant was then cross-examined. The police version of the 
interviews was put to him and he stuck to his denial of them. Finally, 
it was put to him: “Q. So again this is all complete invention by the 
police officer? A. Yes.’’ Counsel for the Crown then said “I have an 
application to make in this matter.” The jury were sent out of court. 
Counsel was given leave to cross-examine the appeilant on his previous 
record. The jury were then brought back into court. Counsel then 
put to the appellant that he was on Borstal licence and it was put to 
him that he had been convicted twice previously for dishonesty in 
the form of theft. 

Counsel for the appellant submits that the judge was wrong in ruling 
that the prosecution should be allowed to cross-examine the appel- 
lant as to his character. The relevant statutory provision is s. 1, proviso 
(f) (ii) of the Criminal Evidence Act, 1898, the relevant parts of which 
read: 


“(f) A person charged and called as a witness in pursuance of this 
Act shall not be asked, and if asked shall not be required to answer, 
any question tending to show that he has committed or been con- 
victed of or been charged with any offence other than that where- 
with he is then charged, or is of bad character, unless . .. (ii) he has 
personally or by his advocate asked questions of the witnesses for 
the prosecution with a view to establish his own good character... 
or the nature or conduct of the defence is such as to involve impu- 
tations on the character of the prosecutor or the witnesses for the 
prosecution...” 


Counsel for the appellant submits (i) that if a defendant simply 
denies some piece of evidence given by a prosecution witness, or even 
if he says that the witness is lying, that does not involve an imputation 
on the character of the witness within the meaning of proviso (f) (ii). 
He says that there is a vital distinction between a case where the defen- 
dant simply denies the evidence of a prosecution witness and a case 
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where he goes further and makes specific allegations against the witness, 
for example, that he has fabricated the evidence or behaved improperly 
in some other way. He also says (ii) that, even if what the appellant 
said in answer to the judge and later in cross-examination did involve 
any imputation on the character of the police officers, this was not 
something involved in the nature or conduct of the defence; if such 
an imputation is made as a result of cross-examination or of the judge’s 
intervention it is not part of “‘the nature or conduct of the defence.” 

If either of these submissions is right, the judge was wrong in law in 
allowing this cross-examination. But if they are both wrong, counsel 
submits (iii) that the judge did not exercise his discretion properly 
in allowing the cross-examination. 

As to (i), Cross on Evidence, (4th ed., pp. 370, 371) points out the 
difficulties to which a literal construction of this proviso would lead. 


“ 


. a strictly literal construction of s. 1(f)(ii) would be un- 
favourable to the accused because it would mean that, in many 
cases, a plea of not guilty coupled with an assertion of innocence 
in the witness box would render the accused liable to cross-examin- 
ation on his criminal record, on account of the tacit suggestion 
that the prosecutor or one of his witnesses had been guilty of per- 
jury. The avoidance of such a conclusion has led to an uneasy 
conflict of authority palliated by an extensive exercise of the court’s 
discretion.” 


In R v Cook(1) Devlin, J., delivering the judgment of a court of five 
judges said: 


“It is clear from the subsection as a whole that it does not intend 
that the introduction of a prisoner’s previous convictions should be 
other than exceptional. The difficulty about its phraseology is that 
unless it is given some restricted meaning, a prisoner’s bad character, 
if he had one, would emerge almost as a matter of course. Counsel 
for the defence could not submit that a witness for the prosecution 
was untruthful without making an imputation upon his character; 
a prisoner charged with assault could not assert that the prosecutor 
struck first without imputing to him a similar crime. The authorities 
show that this court has endeavoured to surmount this difficulty 
in two ways. First, it has in a number of cases construed the words 
of the subsection as benevolently as possible in favour of the ac- 
cused. Secondly, it has laid it down that, in cases which fall within 
the subsection, the trial judge must not allow as a matter of course 
questions designed to show bad character; he must weigh up the pre- 
judicial effect of such questions against the damge done by the 
attack on the prosecution’s witnesses, and must generally exercise 
his discretion so as to secure a trial that is fair both to the prosecu- 
tion and to the defence.” 


In R v Rouse(2) and in R v Grout(3), it was held that to say that a 
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prosecution witness was a liar did not involve an imputation on his 
character but amounted only to “fan emphatic denial of guilt.” In 
Selvey v D.P.P.(4) Viscount Dilhorne approved these decisions (his 
proposition 4); see also Lord Hodson and Lord Guest. On the other 
hand, in R v Rappolt(5), it was held that to say that the brother of a 
witness would not speak to him because he was a horrible liar did 
involve an imputation on his character. But it is well established that 
there is a distinction between a mere denia! and an allegation that 
police officers have acted with serious impropriety; see R v Wright(6), 
R v Jones(7), R v Clark(8), R v Cook(9), R v Levy(10). 

In R v Jones(7), where it was alleged that the police had held up the 
defendant on remand after remand and then invented an oral admis- 
sion, Lord Hewart, C.J., said: 


“It was one thing for the appellant to deny that he had made 
the confession; but it is another thing to say that the whole thing 
was a deliberate and elaborate concoction on the part of the in- 
spector; that seems to be an attack on the character of the wit- 


” 


ness. 


In R v Clark(8), it was alleged that a police officer had dictated a 
written statement and that the defendant had signed it because he was 
frightened. Lord Goddard, C.J., having quoted what Lord Hewart 
had stated, said: 


“It is one thing to say: ‘That is not my statement’; it is another 
thing to say, as prisoners very often do: ‘Well, yes, but he mis- 
understood me; he has got down something I did not say; I missed 
it when it was being read over, but what I said was something 
else.’ Very often a specious and plausible paraphrase of something 
which would make the sense of the statement different is given or 
sometimes the prisoner says: ‘The officer left out something.’ In 
all such cases there is no difficulty, and it should be remembered 
that it is always in the discretion of the judge to tell counsel for 
the prosecution that he is not going to allow a cross-examination 
as to previous convictions. I do not want to make any joke about 
the matter or to put it otherwise than perfectly seriously, but one 
knows well that police officers are regarded as fair game for cross- 
examination and to make charges against, and I do not believe that 
any judge would allow a roving cross-examination into the prisoner’s 
past merely because he said, ‘The police constable is a liar,’ or ‘The 
police constable is not telling the truth’; for all he is doing is plead- 
ing not guilty with emphasis, or, as Darling J. said in R v Rouse(2) 
that is ‘merely an emphatic mode of denial.’ It is quite another 
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thing to make the suggestion against police officers that they have 
been conspiring together to defeat the ends of justice.” 


In some cases the distinction may be a very narrow one, but that it 
exists in principle is clear. The decision whether a case is on one side 
of the line or the other must depend on the facts of each particular 
case. In our judgment, the nature and conduct of the defence in the 
present case did involve imputations on the character of the police 
officers. This was not a case of a denial of a single answer, nor was 
there any suggestion or possibility of mistake or misunderstanding. 
The appellant was denying not only his admissions, but in the case of 
each interview a series of subsequent important answers attributed 
to him by the police. 

In spite of the skilful handling by the appellant’s counsel of the 
cross-examination of the police officers, and of the defendant’s evi- 
dence-in-chief, it necessarily followed, in the circumstances of this case, 
that the appellant was saying impliedly that the police officers had 
made up a substantial and vital part of their evidence and that Detective 
Constable Tuck and Detective-Constable Mytton had conspired to- 
gether to do so. He also said expressly that one of the police officers 
said that if he admitted the offence he would get bail. The judge’s 
interventions were, in our judgment, merely bringing into the open 
what was already necessarily implicit. We would add that suggestions 
in some of the earlier cases that the protection of s. 1 is not lost if the 
imputations are essential or necessary for the proper development 
of the defence were finally rejected by the House of Lords in Selvey 
v D.P.P.(4). 

As to counsel’s second submission, we do not think it necessary to 
go into the possible limitations of the phrase “the nature or conduct 
of the defence,” nor to refer to the authorities to which he referred 
us on this point. If our view on his first submission is right, the defence 
necessarily involved the imputation that the police had made up their 
evidence about the appellant’s admission and the subsequent conver- 
sation. We therefore reject this submission. 

There remains counsel’s third submission that the judge did not 
exercise his discretion properly. It is now established by Selvey v 
D.P.P.(4) that, even if a case comes within proviso (f) (ii) of s. 1 of the 
Criminal Evidence Act, 1898, so that as a matter of law cross-examin- 
ation as to previous convictions can be allowed, the judge has a com- 
plete discretion whether or not to allow such cross-examination. 

We think the effect of R v Cook(9) and Selvey v D.P.P.(4) especially 
per Lord Hodson, Lord Guest, and Lord Pearce, is that the protection 
of a defendant from any possible unfairness should depend on the exer- 
cise of this discretion rather than on any forced construction of the stat- 
ute. Examples of the considerations which the judge should take into 
account in deciding how to exercise this discretion were given in R v 
Cook(9). 

It was held in Selvey v D.P.P.(4) that the mere fact that the making 
of such imputations was necessary for the proper development of the 
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defence is not a conclusive reason for exercising the discretion by 
refusing to allow such cross-examination, though it is a factor to be 
taken into account. Where the judge has exercised this discretion, this 
court will only interfere on very limited grounds; even if any member 
of this court would have exercised the discretion differently, this is 
not enough to justify interference. In the present case the judge exer- 
cised his discretion to allow the cross-examination and we find it im- 
possible to say that he was wrong in doing so. In our judgment the 
appeal against conviction must be dismissed. 

As to the appeal against sentence, the appellant, who is now aged 
about 18% years, has already accumulated a bad record. On September 
12, 1975, he was sent to Borstal for 47 offences of ‘“‘till snatching,” 
identical with those with which the present case is concerned. Having 
been released on June 8, 1976, within a few weeks he committed 
similar offences. In our view the further sentence of Borstal training 
in this case was certainly not too severe, and the Borstal report which 
we have before us suggests that he is benefiting from it. The appli- 
cation for leave to appeal against sentence is refused. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; M. J. Davies, Dorchester, 
for the Crown. 


Reported by G.F.L. Bridgman Esq., Barrister. 


QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Cantley, J., and Peter Pain, J.) 


October 13, 1977 


R. v CRIMINAL INJURIES COMPENSATION BOARD. 
EX PARTE McGUFFIE AND ANOTHER 


Criminal Injuries Compensation — Death of mother of children — Loss 
of relatives’ salaries due to giving up work to look after children — 
Boarding-out allowances paid by local authority less than sums lost 
in salaries — Compensation — Assessment — Criminal Injuries Com- 
pensation Scheme, 1964 (rev. 1969), para. 18 


The two applicants were aunts of three children whose mother had been 
strangled by their father. The aunts gave up their paid employment to care 
for the children, and received from the local authority boarding out allowances 
which were less than their lost salaries. The Criminal Injuries Compensation 
Board awarded the applicants compensatory sums arrived at by deducting 
from the lost salaries the entire boarding out allowances. On an application 
for certiorari to quash the board’s decision, 

Held: although under para. 18 of the Criminal Injuries Compensation 
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Scheme, 1964, the board was entitled in its discretion to direct that money 
awarded to the children should be paid to the applicants, the award could only 
be made to the children; the boarding-out allowance contained two elements, 
the financial element and the element of maternal service, and the board, 
in assessing the loss suffered by the children, should have set against the appli- 
cants’ loss of salary, only such part of the boarding-out allowance as might 
be fairly attributable to the provision of services. 


Motions by Mrs. Anne McGuffie and Mrs. Elizabeth Ann Smith, 
for orders of certiorari to bring up and quash a decision of the Criminal 
Injuries Compensation Board given on 11th November, 1976. 


D. Marshall Evans for the applicants. 
Harry Woolf for the Board. 


PETER PAIN, J.: In these two matters, which I will deal with to- 
gether, counsel moves for certiorari against the Criminal Injuries Com- 
pensation Board in respect of a decision given on January 20, 1977. 
The awards were made by the board under the scheme under which it 
operates. It has been conceded on behalf of the board, and I think 
also on behalf of the applicants, that in one way or another certiorari 
must go. We think that is right because when one looks at the terms of 
the scheme the award has been made in the wrong form. But we 
have been asked also to deal with the point of principle on assessment 
of damages raised by counsel for the applicants, and I will later come 
to grips with that as well. 

So far as the scheme is concerned, it is an extra-statutory scheme. 
The board entertains applications for ex gratia payments of compensa- 
tion in any case where the applicant, or, in the case of an application by 
a spouse or dependant, the deceased, sustained in Great Britain on or 
after 1st August, 1964, personal injury directly attributable to a crime 
of violence. The basis of compensation is to be the same basis as that on 
which compensation would be payable upon a claim at common law, 
liability being admitted. Where the victim has died in consequence of 
the injury, compensation will be payable as under the Fatal Accidents 
Act 1846, Finally, I ougbt to refer to para. 18 of the Criminal Injuries 
Compensation Scheme, which gives the board a very wide and sensible 
discretion to make special arrangements for the administration of any 
money awarded as compensation. 

The facts of this case as appear from the decision of the deputy 
chairman of the board are as follows. On Ist January, 1975, Susan 
Mary Peake was strangled by her divorced husband, Roy Peake, 
who, on 16th April 1975, was convicted of manslaughter and sen- 
tenced to four years’ imprisonment. There were three children of 
this marriage, Michael, born on 21st September, 1966, Joanne born 
on 30th January, 1969, and Marc, born on 23rd August, 1972. When 
Mrs. Peake divorced her husband in December, 1974, she was granted 
custody of all these children, and she appears to have been in receipt 
of £20 by way of maintenance for herself and the children for an un- 
certain period. At the time of her death she was not in employment, 
although there was some suggestion, rather vague, that she might have 
needed to obtain some work earlier in 1975. Her husband was slightly 
older and in employment. The three children had the good fortune 
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to have aunts, the applicants, who answered the call of family in a very 
praiseworthy way. The children were formally taken into care by the 
Liverpool Corporation on 21st April, 1975, but since the day after their 
mother’s death Michael and Joanne had been living with their maternal 
uncle, Mr. McGuffie and Mrs. McGuffie, and Marc had been living with 
his mother’s half-sister, Mrs. Elizabeth Smith. Both these ladies gave 
up employment in order to look after these children. Mrs. McGuffie 
had two slightly younger children of her own, but she did not intend 
any increase. Mrs. Smith was not intending to have children for about 
five years, but, as often happens when a child is adopted, she has since 
had a child. 

Mrs. McGuffie lost by way of salary £2,520 up to 22nd September, 
1976, when she had the misfortune to suffer a nervous breakdown. 
As a result of this Michael and Joanne had to return to the care of the 
local authority. Up to the date when the children left Mrs. McGuffie 
the local authority had made payments, which I hope I correctly 
call boarding-out allowances, amounting to £1,403. Since that date 
these children have been maintained by the local authority in a children’s 
home at a cost of £66 per week each. When one sees that cost, one 
realises how cheaply they had been maintained with Mrs. McGuffie, 
and how beneficial it must have been to them to have her loving care. 
Mrs. Smith lost by way of salary up to 11th November, 1976 (which 
was the date of the hearing) £1,862, but she had received £492 from 
the local authority. 

The board heard argument by the various parties, considered a num- 
ber of authorities, and arrived at the following conclusions: 

“Mrs. McGuffie is entitled to an award of £1,117, being the £2,520 

less the £1,403 received from the local authority. Mrs. Smith is 

entitled to an award of £1,370.” 
Awards are made in respect of the children with which I need not 
trouble, and the board directed that the applicants’ solicitors submit 
proposals for investment for dealing with the children’s award. 

It appears to be the basis of this award that Mrs. McGuffie and Mrs. 
Smith are entitled to their payments. That must be wrong. It is clear 
that under the scheme the claim can only be made in respect of the 
children, and on the authorities that the children are entitled to claim 
as under the Fatal Accidents Act in respect of the loss of the services 
which their mother would have provided. It is also clear on the basis 
of Donnelly v. Joyce(1) and other authorities that compensation may 
be measured, if it is thought fit, by the reasonable loss of earnings 
due to providing services in respect of the injured person. But that 
money, in this case, is the children’s money, and, therefore, any award 
direct to Mrs. McGuffie and Mrs. Smith would not be in order in accor- 
dance with the scheme. It would have been in order if it had been the 
desire of the board to have said: ‘‘The children are entitled to an award 
of £x, and by way of our exercising our discretion under para. 18 
we direct that these sums shall be paid to the good ladies who have 
borne the heat and burden of the day.” I am anxious, although I may 
say these ladies are not entitled to the money under the scheme, that 
nothing should be taken in any way to be in derogation of the excellent 





(1) [1973] 3 AI ER 475 
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work they have done or their moral claims. But one has to get the 
matter right in accordance with the law. 

On those grounds alone the decision is incorrect, but it would 
be unhelpful to quash it on those grounds alone because we are asked 
to deal also with the question of principle whether the board was right 
in deducting simply the total amount paid by way of boarding-out 
allowance from the ladies’ annual loss of salaries. My view is that 
the board was not right in doing that and it required a rather closer 
analysis. It is clear, I think, that when one is looking at the terms of 
s. 2 of the Fatal Accidents Acts, 1846, and considering what payments 
were made in consequence of the death, that these children were 
taken into care in consequence of their mother’s unhappy death. 
The necessary statutory consequence of that death was that there was 
a liability on the local authority in one way or another to see that they 
were maintained. That distinguishes this case from other cases where 
children had been taken into the care of relatives purely as an act of 
family charity. Against that background one has to consider what is 
the right way of compensating the children for the loss of their mother’s 
services. Prima facie it would be right to take the loss of wages sus- 
tained by the aunts. But it would not necessarily be right to regard that 
loss of wages as being the totality of their net loss because they had 
‘been in receipt of boarding-out allowances. It seems to us that as a 
matter of ordinary common sense and experience boarding-out allow- 
ances must include two elements: the financial element to pay for the 
actual outgoings, and an element to compensate for the loss of the care 
which the mother bestowed upon the children. To take an example, 
the aunt has to pay for food for the children. That is a financial 
outgoing. Then she has to prepare it before she places it before them, 
and that is part of the maternal services she is providing. One has this 
double element, as it seems to us, in the boarding-out allowance, and 
we have no evidence as to how that can fairly be divided. 

This decision being quashed, the matter will obviously have to be 
re-considered by the board. In order to assist, I would express the 
view that when it comes to assess the matter, and when it comes to 
look at what loss Michael and Joanne suffered, it should start by taking 
Mrs. McGuffie’s loss of salary and then set against it such part of the 
boarding-out allowance as may fairly be attributed to the provision of 
services. On how, exactly, the mathematical exercise is to be done 
we cannot help. It may well be that the local authority can provide 
considerable assistance in arriving at what on any footing, I suppose, 
must be something of an estimate. But no doubt there need not be too 
much difficulty about that. 

There was also the question whether the children derived any direct 
financial benefit from the mother. This award was made on the basis 
that they did not, and in the light of the findings that she was in receipt 
of £20 by way of maintenance (which I think must be maintenance 
from her husband) and she herself was not employed, there was no 
direct financial loss as a result of the death of the wife. Therefore, 
the board in reconsidering the matter can confine itself simply to the 
question of the loss that the children suffered by reason of the death 
of the mother and the loss of her services. The award that will then fall 
to be made will be an award for the benefit of the children, but it will 
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be quite proper for the board, having made the award for the benefit 
of the children, to use their wide discretion under paragraph 18 to 
make such special arrangements as are appropriate having regard to 
what has already been done and may in the future be done by these 
two ladies in respect of the children, and to deal with them, generously 
as they deserve. I hope that those directions may be of assistance to 
the board in re-calculating the matter. 


CANTLEY, J. I agree. 


LORD WIDGERY, C.J.: I agree. The board fell into error in think- 
ing that the entire payment from the local authority on the boarding- 
out allowances fell to be deducted from the other part of the arithme- 
tical calculation in this case. It failed to realise that the sum paid by 
the local authority almost certainly provides for a number of different 
things. It may provide food and clothing and attendance, and, although 
there is no duplication on the face of the documents in regard to food 
and clothing, there might well be duplication in regard to attendance. 
The obligation of the board, when this matter is reviewed by it on its 
being sent back from this court, is to see to what extent there is duplica- 
tion between the two parts of this award, and to eliminate such 
duplication as they find. I would endorse everything said by Peter 
Pain, J., in regard to the attitude of the aunts in this case and hope that 
a satisfactory conclusion of this matter can now be achieved. Certiorari 
will go. 

Certiorari granted 


Solicitors: Garnetts, Liverpool; Treasury Solicitor. 


Reported by N.P. Metcalfe Esq., Barrister-at-law 
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QUEEN’S BENCH DIVISION R v Dunwoodie 
(Slynn, J.) and Others 


5th September, 1977 Queen’s Bench 
Division 


R. v DUNWOODIE and OTHERS 


Legal Aid — Criminal proceedings — Fees and expenses prescribed by 
regulations — Amendment — Retrospective effect of amended regu 
lation — Provision for costs in “special circumstances” — “Special 
circumstances” — Inflation — No lower rates for criminal cases. 


By reg. 1 of the Legal Aid in Criminal Proceedings (Fees and Expenses) 
Regulations, 1968, fees and expenses payable to solicitor or counsel assigned 
to a legally assisted person are to be taxed by a taxing authority who shall 
“tallow such fees and expenses as appear to him to be fair remuneration for 
work actually and reasonably done”. By para. 7(6): “If it appears to the taxing 
authority . . . that owing to exceptional circumstances the sums payable by 
these regulations or any of them would not provide fair remuneration for the 
work actually and reasonably done . . . any limitation contained in these 
regulations on the amount of any fee payable shall not apply’’. Regulation 7 
was amended by Amendment Regulations in 1977 which provided that as 
from the 20th June, 1977, any limitation on the amount of fees contained in 
the regulations should not apply if it appeared to the taxing authority, not 
that there were “exceptional circumstances”, but “that the nature, import- 
ance, complexity or difficulty of the work or the time involved” was such 
that the sums payable by virtue of the regulations would not provide fair 
remuneration for the work actually and reasonably done. In the present 
appeals all stages except the hearing before Slynn, J., were completed before 
the 20th June, 1977. The appellants contended that in deciding the appeals 
under reg. 10 of the 1968 regulations effect should be given to the new reg. 
7(6) which, they said, was more favourable to them. 

Held: the judge should determine the appeal as if he were hearing it for the 
first time after the 1968 regulations were amended; provisions as to costs 
were to be treated as procedural, and, in the absence of express or implied 
contrary intention, changes would normally take effect in proceedings pending 
at or commenced after the date of the change and the new reg. 7(6) was to 
be applied in taxations which had not been completed by or which took place 
after the 20th June, 1977, even if the work was done prior to that date, but 
the legal issue on a review and on appeal was to be decided on the represent- 
ations and grounds originally arising, and the powers of the court under reg. 
10(4) were those in the unamended regulations, and, therefore, the appellants 
could not rely on the provision in the new reg. 7(6); the words “exceptional 
circumstances” in the original reg. 7(6) meant circumstances involving excep- 
tional difficulties of fact or law in a particular case, and inflation, which 
affected all cases, was not an ; 


‘exceptional circumstance” within reg. 7(6). 

Held, further: the document headed “Taxation of Costs in the Crown 
Court”’, issued by the Lord Chancellor’s Office in 1972 did not have any 
statutory force, but there was no objection to its being applied to seek to 
achieve some parity between costs awarded in different cases so long as the 
taxing authorities remembered that it was the regulations which prevailed; 
there was no absolute rule that rates for work in criminal cases should be 
lower than those which applied in other types of work. 

Hourly rates for work done in a solicitor’s office and the status of the 
person doing the work, and remuneration for travelling time, also considered. 
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Appeals under reg. 10 of the Legal Aid in Criminal Proceedings 
(Fees and Expenses) Regulations, 1968, by Bowling & Co, Stringer & 
Smith and Foot & Bowden, solicitors, against the review of the taxing 
master of the review of the taxing authority under reg. 9 of assess- 
ments made by the taxing authority of the fees and expenses payable 
to the firms of solicitors in respect of work done in criminal proceed- 
ings. 


E Bailey for Stringer & Smith. 

N Davidson for Foot & Bowden. 

W Birtles for Bowling & Co. 

Mr S B Goodman, solicitor, for Bowling & Co. 
Mr J A Holland, solicitor for Foot & Bowden. 
H Woolf as amicus curiae. 


Cur. adv. vult. 


5th September, 1977. SLYNN, J., read the following judgment: The 
solicitors concerned in the first four of these cases, R v Dunwoodie, R v 
Mansfield, R v Ricardez and R v Toney, applied for their fees and 
expenses to be taxed under the Legal Aid in Criminal Proceedings 
(Fees and Expenses) Regulations, 1968. Being dissatisfied with the 
assessment by the taxing authority, they applied to the taxing authority 
for a review of his decision pursuant to reg. 8 of the regulations. From 
this review they applied for a review by a taxing master under reg 9, 
and, being dissatisfied with the taxing master’s review, they appealed 
to the High Court under reg. 10, the taxing master having certified 
that the question to be decided involved a point of principle of general 
importance. I heard the appeals, but was asked not to give my decision 
in view of the fact that an originating summons was issued in the 
Queen’s Bench Division to raise questions of importance on the con- 
struction of the 1968 regulations. By letter dated 7th July, 1977, I was 
informed that the proceedings commenced by that originating sum- 
mons had been discontinued. In the meantime, the Secretary of State 
had made the Legal Aid in Criminal Proceedings (Fees and Expenses) 
(Amendment) Regulations, 1977. Accordingly the appeals were restored 
for further argument on the question whether the amendment affected 
my decision and, if so, in what way. 

The scheme of the 1968 regulations is as follows. By reg. 1 fees 
and expenses payable to a solicitor or counsel assigned to a legally 
assisted person are to be taxed by a taxing authority who shall, 


‘subject to the provisions of these regulations, allow such fees 
and expenses as appear to him to be fair remuneration for work 
actually and reasonably done’. 


Regulation 2(1) provides that solicitors and counsel are to be allowed 
basic fees in accordance with the schedule to the 1968 regulations. 
That schedule provides certain minima and maxima in respect of basic 
fees for hearing and preparation for solicitors and counsel in the Court 
of Appeal and Crown Court, and for solicitors in magistrates’ courts. 
There are also provisions for daily fees for solicitors and refresher fees 
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for counsel in addition to regulations laid down and the principles to R v Dunwoodie 
be followed for assessing expenses, conference fees and other matters and Others 
to which I need not refer. 

Regulation 7 is headed ‘Assessment by taxing authority’. Paragraphs Queen's renee 
(1) and (6) are important. Paragraph (1) reads as follows: Ditton 


‘Subject to the provisions of these regulations, the taxing author- Slynn, J. 
ity in taxing the sums payable to a solicitor or counsel under any of 
the provisions of these regulations shall take into account all the 
relevant circumstances, including the nature, importance, complex- 
ity or difficulty of the work and the time involved, including time 
spent at the court on any day waiting for the case to be heard if 
the case was in that day’s list.’ 


Paragraph (6) reads: 


‘If it appears to the taxing authority having taken into account all 
the relevant circumstances referred to in para. (1) of this regulation 
that nevertheless owing to exceptional circumstances the sums 
payable by virtue of these regulations or any of them would not 
provide fair remuneration for the work actually and reasonably 
done by the solicitor or counsel, as the case may be (whether in 
respect of the whole work or a particular item of work, including 
work done in respect of advice on appeal or giving notice of appeal 
or application for leave to appeal), he shall certify accordingly; and, 
where he so certifies, any limitation contained in these regulations 
on the amount of any fee payable shall not apply.’ 


The appeal initially before me focused on those provisions. 
The 1977 regulations substitute a new reg. 7(6) which reads as 
follows: 


‘If it appears to the taxing authority having taken into account 
all the relevant circumstances referred to in paragraph (1) of this 
regulation that the nature, importance, complexity or difficulty of 
the work or the time involved, including time spent at the court on 
any day waiting for the case to be heard if the case was in that 
day’s list, was such that the sums payable by virtue of these regu- 
lations or any of them would not provide fair remuneration for the 
work actually and reasonably done by the solicitor or counsel, as 
the case may be (whether in respect of the whole work or a particu- 
lar item of work, including work done in respect of advice on 
appeal or giving notice of appeal or application for leave to appeal), 
he shall certify accordingly; and, where he so certifies, any limi- 
tation contained in these regulations on the amount of any fee pay- 
able shall not apply.’ 


Thus the relevant test for the taxing authority, having taken into 
account all the relevant circumstances referred to in para (1) of the 
regulation, is not, as previously, whether ‘owing to exceptional cir- 
cumstances’ the sums payable under the regulations would not provide 
fair remuneration, but is now whether 


‘the nature, importance, complexity or difficulty of the work 
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or the time involved including time spent at court on any day wait- 
ing for the case to be heard if the case was in that day’s list’ 


was such that the sums payable by virtue of those regulations would 
not provide fair remuneration. 

The new regulations came into operation on 20th June, 1977. In 
these appeals the work was done and all stages of taxation, including 
the first hearing before me, took place before that date; all stages, 
except the hearing before me, were completed before that date. The 
appellants, however, contend that in deciding the appeal under reg. 
10 of the 1968 regulations, I should give effect to the new reg. 7(6) 
which, they contend, extends the area where the limitation of fees 
contained in the regulations can be removed. Counsel for Bowling & 
Co submits, first, that I should now determine the appeal as if I were 
hearing it all for the first time after the 1968 regulations were amend- 
ed. Mr Woolf agrees. I am of the same view. 

Secondly, counsel for Bowling & Co says that the 1977 regulations 
should apply to the bills lodged for taxation whether the work was 
done before or after 20th June, 1977, so long as the taxation took 
place, or perhaps more accurately, was completed subsequently. He 
contends that changes of this kind are to have retroactive effect and 
that I should follow the practice of the Court of Appeal set out in the 
Supreme Court Practice, 1976, (p. 847) and give effect to a change in 
the law since the initial decision of the taxing authority and the taxing 
master. This is not, he says, a change in substantive rights which norm- 
ally must be decided, unless the legislative effect is to the contrary, 
as at the date of the initiation of the proceedings, but a mere extension 
of remedy. He says that there is ample authority for the proposition 
that the court should give effect to procedures or remedies existing at 
the date of the hearing before that court. He has referred me to Quilter 
v Mapleson(1), Attorney-General v Vernazza(2), particularly the 
speech of Lord Denning, and New Brunswick Railway Co v British 
and French Trust Corpn Ltd(3). In the last-mentioned case Lord 
Wright said: 


‘Again, it is clear that in certain cases a change in the law since 
the trial may have to be regarded by the Court of Appeal. This has 
been done in various reported cases. In particular, this course has 
been followed where the change in the law has given to the court a 
power or discretion to grant remedies or rights to relief which 
were not within its competence at the date of the trial.’ 

During the argument I doubted very much whether what is said to 
be a change in the amount of costs to be awarded was truly a matter 
of procedure or a remedy. It is certainly not one which in the words of 
Lord Denning in Blyth v Blyth(4), ‘only alter the form of procedure’. 
I have, however, been referred to the decision in Wright v Hale(5), 





(1) (1882). 47 J.P. 342; 9 Q.B.D. 672 
(2) [1960] 3 AI E.R. 97; [1960] A.C. 965 
(3) [1939] A.C.1 
(4) [1966] A.C. 643 
(5) (1860), 6 H & N 227 
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where Pollock, C.B., said that changes in practice or procedure do 
apply to existing proceedings unless not made retroactive, and he 
added: 


‘Rules as to the costs to be awarded in an action are of that 
description, and are not matters in which there can be vested rights.’ 


There is a passage to the same effect but in different words in the 
report in the Law Journal, Exchequer, Reports, vol. 30, p. 42. The 
decision in that case was doubted in Kimbray v Draper(6), but the prin- 
ciple was followed, and it has been accepted also in the textbooks. 
Maxwell, Interpretation of Statutes (12th edn, 1969), p 224, states: 


‘Statutes affecting costs are of a procedural nature for the pur- 
poses of the rules about retrospectivity.’ 


Craies, Statute Law (7th edn), p 401, states the same principle. Accord- 
ingly, despite my own doubts, on the basis of these authorities I accept 
that the provisions as to costs are to be treated as procedural and, in 
the absence of any express or implied contrary intention, changes 
would normally take effect on proceedings pending at or commenced 
after the date of the change. In my judgment, the new reg. 7(6) is to be 
applied in taxations which have not been completed by or which take 
place subsequent to 20th June, 1977, even if the work was done prior 
to that date. Accordingly, I accept the second submission of counsel 
for Bowling & Co. 

His third submission is that the decision on appeal heard after 20th 
June, 1977, should also give effect to the new regulation. The linchpin 
of his argument is para (4) of reg. 10 of the 1968 regulations. This 
provides: 


‘Upon the hearing of an appeal the court shall have the same 
power as the taxing authority under these regulations and may 
reverse, affirm or amend the decision appealed against or make 
such other order as it thinks fit.’ 


This means, he says, that I have today the powers which the taxing 
authority has today even though the taxing authority did not have 
those powers at the time of the taxation. Counsel appearing as amicus 
curiae submits that this is the wrong approach and that the structure 
of the review and appeal procedure is such that the High Court should 
deal with the matter on the same basis as that applicable when the 
taxing authority made his decision. 

If one looks solely at reg. 10(4), counsel for Bowling & Co appears 
to be right. But there are pointers the other way. The right to ask fora 
review and to appeal is subject to clear restrictions. Under reg. 8 
written representations must be submitted within fourteen days of the 
receipt of the assessment; the taxing authority’s decision must be 
reached in the light of those representations. These necessarily could 
not include the argument in the present case that there had been a 
change in the law many months later. Under reg. 9, on receipt of the 





(6) (1868), L.R. 3 Q.B. 160 
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reasons given on the review, the solicitor or counsel may within four- 
teen days apply to the Chief Master of the Supreme Court Taxing 
Office for a review. This must be accompanied inter alia by a copy of 
the representations submitted under reg. 8(1). By reg. 9(6), ‘no ground 
of objection shall be valid which was not raised on the review under 
reg. 8 of these regulations’. That too appears clearly to indicate that 
a change in the regulations between the initial decision and the tax- 
ing master’s review cannot be relied on. 

Regulation 10 gives the right of appeal to the High Court. Again it 
provides that the appeal must be made within fourteen days of the 
notification of the review. It contains an important proviso: 


‘such appeal shall only lie where the taxing master certifies that 
the question to be decided involves a point of principle of general 
importance.’ 


That seems to me to refer to a question of principle arising out of a 
decision on the regulations as they were at the time of the taxing 
authority’s decision. In the present appeal, the certificates were treated 
as involving a number of questions, but none of them could involve 
the proper construction and effect of the new regulation. 

Although the question is not an easy one, I have come to the con- 
clusion that the clear intention of the regulations is that the legal issue 
on a review and on appeal is to be decided on the representations and 
grounds initially arising. The court’s powers in reg. 10(4) are those in 
the unamended regulations and the principle followed in the Court of 
Appeal that the court should give effect to intervening changes in 
procedural remedies is excluded. Had the contrary been intended, I 
would expect the Secretary of State’s amendment to provide that on 
an appeal to the High Court the new para. 7(6) should take effect. 
It does not do so. Accordingly, in my judgment the appellants in the 
present cases cannot rely on the provision in the new reg. 7(6). 

This result involves my reaching a decision on the scope of reg. 7(6) 
as contained originally in the 1968 regulations so far as relevant to 
these appeals and on a number of other points of general importance 
which have been argued in connection with the four cases which I 
have mentioned and the other two cases (Daly and Sterry) which are 
now before me. In these cases, Mr Bailey appears as counsel in the 
case of Daly, and Mr Davidson appears for Sterry. On the appeals in 
these matters, as on the first matter, I had the very great advantage 
of the assistance of two assessors, to whom I am indebted. I propose 
to deal with the general submissions in this judgment and then to 
adjourn to chambers to deal with the detailed submissions made on 
particular charges in the individual cases. 

All parties appearing referred to the fact that the figures in the 
schedule to the 1968 regulations have been unchanged since 1968. 
Indeed, those figures are the same substantially as the ones prescribed 
in 1960. I have been referred to the index of prices issued by the De- 
partment of Employment and to the rate of inflation which has gone 
on since that time. Counsel for Daly submitted that inflation is in 
itself an exceptional circumstance within the meaning of reg. 7(6). 
Therefore, he said, in all cases where the schedule provides what is 
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today unfair remuneration, the rate there set out should not be tollow- 
ed. The schedule may give some yardstick. The courts can ascertain at 
any time the current cash equivalent of the figures there contained. 
Counsel for Sterry supports this on the basis that, assuming the maxima 
to have been fair and reasonable in 1968, it is an exceptional circum- 
stance that for all cases, or at any rate the average case, those rates do 
not now provide fair remuneration. The entire basis underlying reg. 
7(6), that the maxima would suffice in ordinary cases, has, he says, 
gone. Mr Goodman who practises as Bowling & Co and who acted for 
the other four defendants in the cases before me, stressed the difficul- 
ties encountered by a firm of solicitors whose practice involves a very 
large amount of legal aid work and who are dependent substantially on 
fees from criminal cases unbuttressed by more remunerative forms of 
work. He has referred to increases in rents, rates, wages and other 
daily costs incurred in the running of a solicitor’s office. He submitted 
that the rates allowed by the taxing authorities are wholly unrealistic. 
Counsel acting as amicus curiae has analysed the scheme of the 1968 
regulations and he submits that inflation by itself is not an exceptional 
circumstance within the meaning of reg. 7(6). 

There is plainly great force in the submissions which have been 
made that for work done in 1974 to 1976 the 1968 figures are inade- 
quate because of the rising costs incurred by firms of solicitors in 
practice. But on this point, I have to consider what is the legal effect 
of the 1968 regulations. If they produce inadequate returns, that is 
not a matter for the court on an appeal under reg. 10. 

The starting point is reg. 1. The fees and expenses allowed are to be 
such as appear to the taxing authority to be fair remuneration for 
work actually and reasonably done. That, however, is ‘subject to the 
provisions of these regulations’. Basic fees and daily or refresher fees 
are, by reg. 2, to be in accordance with the provisions of the schedule. 
Regulation 7(1), as I have already indicated, provides that the taxing 
authority in taxing the sums payable shall take into account all the 
relevant circumstances including the nature, importance, complexity 
or difficulty of the work and the time involved. That too is ‘subject 
to the provisions of these regulations’. Accordingly, reg. 7(1) is subject 
to basic and other fees in the schedule as prescribed by reg. 2. The 
only way of avoiding that particular schedule is by reg. 7(6). If it 
appears to the taxing authority having taken into account all the rele- 
vant circumstances referred to in reg. 7(1), that nevertheless owing to 
exceptional circumstances the sums payable by virtue of the 1968 
regulations would not provide fair remuneration for the work actually 
done, and he so certifies, any limitation contained in the regulations 
on the amount of any fee payable does not apply. The taxing master 
in the High Court does not have any wider discretion to ignore the 
provisions of the schedule. 

In my judgment, as a matter of construction, ‘exceptional circum- 
stances’ referred to in reg. 7(6) are circumstances exceptional to the 
particular case. If a taxing authority finds a particular case involved 
exceptional difficulties of fact or law, he can certify. The case may, 
for example, and purely by way of example, have required excep- 
tional investigation of the facts or the law and involve much greater 
time and anxiety than usual in analysing the evidence required and 
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tracing witnesses and considering voluminous documents. In cases 
such as those, the taxing authority has power to certify and the limit- 
ation goes. I do not consider that a factor which affects all cases, ie 
inflation, is an exceptional circumstance within the meaning of the 
regulations. That is a matter to be considered by the Secretary of 
State. Accordingly, I must reject the first point taken in all these 
appeals. 

A number of other points of general importance have also been 
argued. I deal with them so far as they apply in the cases before me. 
They are, of course, subject to the provisions of the 1968 regulations 
and in particular to the provisions of the schedule where that applies. 
Nothing in this judgment is intended in any way to reflect on the 
proper construction of the amendment produced by the new reg. 
7(6), because that has no application in any of these cases. 

It is first said that a document headed ‘Taxation of Costs in the 
Crown Court’, which was issued by the Lord Chancellor’s Office in 
1972, is equally out of date because of inflation and is being wrongly 
and slavishly followed by the taxing authority. This document does 
not have statutory force. It cannot, and does not, purport to override 
the regulations. It is, and is clearly expressed to be, issued for the 
guidance of officers concerned with taxation and was prepared in con- 
sultation with the Bar Council and the Law Society. No doubt it was 
thought desirable because of the large number of taxing officers in- 


volved to issue notes for guidance to seek to achieve some parity 
between costs awarded in different cases. I can see no objection to this 
being done so long as taxing authorities remember that it is the regu- 
lations which prevail. Indeed the document itself stresses this in a 
number of places. Paragraph 1 of the first main group of paragraphs 
reads as follows: 


‘These notes and the tables represent a yardstick to assist the 
taxing officer in the exercise of his discretion. He must consider 
each case individually and need not feel bound by the text or the 
tables to do something which he would otherwise not have done.’ 


Paragraph 3 of the same main group provides: 


‘As a general rule the taxing officer should consider in relation 
both to counsel and to solicitors’ 


a number of factors, such as the importance and complexity of the 
case; the skill and labour, specialised knowledge and responsibility 
involved, the number of documents, and the amount of time involved 
in the case. Taxing authorities are also told by way of guidance that 
before exercising their discretion as to the amounts to be allowed 
they should take into account regional variations and an assessment of 
the weight of the case by those who have participated in it. These 
notes of guidance also state that, in considering defence costs: ‘Cases 
should be divided into three broad categories according to their dif- 
ficulty, taking the brief fee allowed to counsel instructed’. I should 
refer to two short paragraphs which have been much canvassed in 
argument. These provide that while cases should be so divided there 
remains in the taxing authority a discretion to allow otherwise, for 
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example, if the solicitor’s work is more or less difficult than the brief 


fee would indicate. It is said: 


“Solicitors may, and should in appropriate cases be encouraged 
to, supply a special statement where (as in a plea of guilty after 
protracted difficult work by the solicitor) a correlation with the 
brief fee might be unfair”. 


Paragraph 6(1) refers to certain tables, which are included as part 
f the document, and it says this: 


‘Although Tables 1-4 can be used as an aid to the taxing of costs 
payable from the Legal Aid Fund, they cannot be regarded as over- 
riding the . . . regulations . . . The schedule to the regulations shows 
the limits on a legal aid taxation, unless a certificate is given under 
reg. 2(5) or para. (6) of regulation 7.’ 


Table 4 sets out the various solicitors’ costs, and it opens: 


‘Subject to the exercise of discretion to allow higher rates, the 
rates allowable to solicitors for cases in the three categories should 
be as follows’ 


and then certain figures are specified. 


‘The taxing officer should be satisfied that the work done requir- 
ed the attention of the grade claimed for rather than that of a lower 
grade.’ 


I do not consider that the taxing authority can be said to err in law 
if he follows the general approach indicated by these notes, always 
remembering that the taxing authority has a duty in appropriate 
cases to depart from them, if such a course is required by compliance 
with the regulations. If the figures given in the notes for guidance have, 
because of inflation, ceased to provide fair remuneration (subject to 
any regulations dealing with price control) then the regulations must 
prevail. If the figures in the notes for guidance do not cover the broad 
average direct costs for the work, in my view the taxing authorities are 
not limited by the figures suggested. 

Next, it has been submitted that the hourly rate for work done 
should always be that appropriate to a partner or to an average fee 
for the firm and that it is wrong in principle to provide different rates 
for partners, assistant solicitors, articled clerks or junior clerks. One 
of the bases of this argument is that the cost of providing desk space 
and secretarial assistance for a legal executive or an articled clerk is 
approximately the same as that for a partner. So long as the work is 
properly done, who has done it should not affect the costs chargeable. 
I do not accept this. In my judgment, taxing authorities are entitled, 
as has for long been the practice, to have regard to the degree of dif- 
ficulty of the case and the status of the person doing the work so long 
as they bear in mind the overriding discretion to depart from the gen- 
eral rule in a particular case. It may be that the division of cases into 
categories depending on the brief fee may not be a perfect way of 
classification. But there must be some degree of division. No alternative 
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way has been suggested which would be better than that at present 
recommended in the notes for guidance. Again, the taxing authority 
is expressly directed to consider whether these provide in particular 
cases an unfair remuneration for the solicitor and to adjust it accord- 
ingly. 

A further point taken is that the taxing authorities are, following 
the guidance, frequently fixing a lower rate, often two-thirds of the 
normal rate, for travelling time. It is said that this in principle is wrong 
and that he should be paid the same rate whatever the solicitor is 
doing in connection with the case. One argument was that there may be 
differences when a partner or a member or an other employee of the 
firm travels by train and when he travels by car. It is said that if he 
travels by train he can do other work, and so he may be entitled to a 
lower fee. If he travels by car, he cannot do other work. The test, it is 
submitted, should be what work he could have done and what fees he 
could have earned had he not been traveiling. 

In my judgment, this is largely a matter for the taxing authorities. 
It cannot be said as a matter of principle to be wrong if the taxing 
authority adopts the general yardstick and makes some adjustment 
between preparatory work, time in court, and travelling time. This 
may not be the same in all parts of the country since methods of travel 
and time, even if travelling the same distances, may vary. It is a matter 
for the taxing authority to take into account when assessing the per- 
centage of the normal hourly rate which he allows in all the circum- 
stances of the case. He is not bound to adopt an automatic rule that 
two-thirds is appropriate. He may, however, conclude that it is. Tax- 
ing authorities are entitled to consider all the circumstances of the 
case, not least whether a reduction below the normal rate would 
bring the fee allowed below that of the broad average direct costs 
incurred by solicitors for actually doing the work in the particular area 
concerned. 

The cases before me show, as I am told is the practice, that taxing 
authorities allow a lesser rate for a solicitor of the appropriate grade 
attending court as opposed to the rate allowed for the time he spends 
on preparatory work. It is said that this may in fact have an undesirable 
result in that a partner or senior executive will send some junior mem- 
ber of the staff. It is said that it may be thought, wrongly in fact, that 
a less efficient service was given. 

In my judgment, if the case in court is one which justifies a partner 
or senior person being present, the fee allowed should reflect that. If, 
in view of the nature of the case, and allowing for the fact that counsel 
is present, a junior person can adequately do the necessary work 
during the court hearing, the fee should also reflect that. The fee 
allowed may not necessarily be the same as that for preparatory work. 
Subject to the schedule it should not, in my judgment, be reduced to 
such an extent that it does not cover the broad average figures for 
direct costs for work of that kind. 

I have referred on a number of occasions to the broad average 
figures, because it seems to me that in general these are figures which, 
subject to particular cases, taxing authorities are entitled to work 
on. I do not consider, as has been argued, that the taxing authority 
errs if he does not take the average cost of a particular firm for all work 
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done regardless of who does the work. In these cases the precise cost- 
ings of the different firms are not in any event available to me, nor 
were they available to the taxing authority or to the taxing master, 
and they were entitled to deal with the matter on the broad basis 
which they adopted. 

It is finally said that as a matter of principle taxing authorities tend 
to regard the proper charges in criminal cases as being lower than those 
which apply in other types of work. I have been referred to two cases 
in which particular rates have been allowed for work in divorce matters, 
which, it is said, are substantially higher than those which are often 
allowed in criminal cases. I do not consider that there should be an 
absolute rule either way. Some kinds of work are easier than others. 
Some demand greater experience and greater effort, and this should be 
reflected and properly allowed, bearing in mind all the provisions of the 
regulations. 

I propose now to rise, having dealt with the general matters that 
have arisen for determination in these appeals, and I shall then sit in 
chambers. I propose to deal with the details arising in the individual 
cases, beginning with R v Daly and R v Sterry. Then I propose to take 
R v Dunwoodie, Rv Mansfield, R v Toney and R v Ricardez. 

I am most grateful to counsel and to all those involved in these 
cases, which clearly are of importance and have been difficult. I also 
found of very great assistance the analysis and reasons given in the 
decision of Master Horne, the taxing master, whose general reasons 
have been adopted in the majority of cases. 


Solicitors: Bowling & Co; Stringer & Smith; Foot & Bowden; Treas- 
ury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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13th October, 1977 
HEDGES v WRAY 


Road Traffic Fixed penalty offence — Stationary vehicle — Non- 
payment of penalty — Notice requiring statutory statements of 
ownership and facts — Need for police to show that they have 
reasonable grounds for thinking recipient of notice to be the owner 
of car concerned — Road Traffic Act, 1974, s. 1(7). 


The respondent was served with a notice under s. 1(6) of the Road Traffic 
Act, 1974, relating to an alleged offence of parking a car for longer than per- 
mitted, and giving particulars of the fixed penalty. He did not pay the penalty 
or furnish a statutory statement of ownership or facts in compliance with the 
notice, and he was charged with contravening s. 1(7) of the Act of 1974. He 
did not appear at the hearing by the justices, nor was he represented, and no 
evidence was adduced to establish that he was the owner of the car at the 
time of the alleged offence. The justices dismissed the charge on the ground 
that for it to succeed the prosecution must adduce evidence to connect the 
owner of the car with the recipient of the notice. 

Held (Pain, J., dissenting): to sustain a charge under s. 1(7) the police 
need not show that they have reasonable grounds for thinking that the recipient 
of the notice was the owner of the motor vehicle concemed; if a notice under 
s. 1(6) was duly served on a person who had never been the owner of the car 
and knew nothing about it, he would none the less commit an offence under 
s. 1(7) if he failed without reasonable excuse to furnish a statutory state- 
ment of ownership as defined in that subsection; the case would be remitted 
to the justices with a direction to proceed with the hearing in the light of the 
above decision. 


Case Stated by Oxford justices. 


Ann Goddard for the prosecutor. 
The respondent did not appear. 


LORD WIDGERY, C.J. This is an appeal by Case Stated by Oxford 
justices in respect of their adjudication as a magistrates’ court sitting 
at Oxford on the 5th May, 1977, when they dismissed a charge against 
the respondent, the allegation being that he was a person on whom a 
notice under s. 1(6) of the Road Traffic Act, 1974, had been served 
and, a fixed penalty specified therein not having been paid within the 
appropriate period, he had failed without reasonable excuse to comply 
with the notice by furnishing a statutory statement of ownership, 
contrary to s. 1(7) of the Road Traffic Act, 1974. 

It is perhaps appropriate to look at the legislation before turning 
to the precise facts of this case. Traditionally and until quite a short 
time ago the responsibility for the behaviour of the motor car, if one 
may so describe it, rested on the driver. This has given rise to problems 
in regard particularly to parking and kindred offences because, although 
it is relatively easy to discover the owner of a motor car, it can be 
exceedingly difficult for the police to prove who was its driver on 
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a given moment at a given point. So there has been a tendency in 
respect years to make responsibility for offences such as parking 
offences that of the owner rather than of the driver. Effect is given 
to this in s. 1(2) of the Road Traffic Act, 1974, which, dealing with a 
group of offences which includes parking, provides: 


“Subject to the following provisions of this section, — (a) for the 
purpose of the institution of proceedings in respect of the alleged 
offence against any person as being the owner of the vehicle at 
the relevant time, and (b) in any proceedings in respect of the alleged 
offence brought against any person as being the owner of the vehicle 
at the relevant time, it shall be conclusively presumed (notwithstand- 
ing that that person may not be an individual) that he was the driver 
of the vehicle at that time and, accordingly, that acts or omissions 
of the driver of the vehicle at that time were his acts or omissions.” 


That is a Draconian provision, providing, as it does, that for the par- 
ticular type of offence with which the section deals, if the owner is 
charged with the offence, he is conclusively presumed to have been the 
driver as well and thus responsible for the activities of the motor 
car. Such a provision is not to find its way into an English statute 
without plenty of exceptions, reservations and qualifications, and we 
find them in the same section. 
Section 1(3) provides: 


‘Subsection (2) above shall not apply in relation to any person 
unless, within the period of six months beginning on the day on 
which the fixed penalty notice was given or affixed as mentioned 
in subs. (1)(a) above, a notice under subs. (6) below has been served 
on him by or on behalf of the chief officer of police.’ 


That provides, it will be seen, for the service of a notice on the pro- 
posed owner/defendant in order that he may know exactly what is 
brewing. 

Section 1(4) provides: 


‘If the person on whom a notice under subs. (6) below is served 
in accordance with subs. (3) above was not the owner of the vehicle 
at the relevant time, subs. (2) above shall not apply in relation to 
him if he furnishes a statutory statement of ownership to that 
effect in compliance with the notice.’ 


That subsection deserves consideration. The situation which is being 
catered for here is that the notice contemplated by subs. (3) is served 
on someone who is not the owner of the car. In other words, it is 
mistakenly served in that it is a pointless exercise if the person con- 
cerned is not the owner of the car. Subsection (4) thus provides that a 
person receiving such a notice in respect of a vehicle which is not his 
can relieve himself of any further risk by returning the form which has 
been served on him, indicating on the form that he was not the owner at 
the relevant time. 

Section 1(6) deals with the notice to which I have referred and 
provides: 


‘A notice under this subsection shall be in the prescribed form, 
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shall give particulars of the alleged offence and of the fixed penalty 
concerned and shall provide that, unless the fixed penalty is paid 
before the expiry of the appropriate period, the person on whom the 
notice is served — (a) is required, before the expiry of that period, to 
furnish to the chief officer of police by or on behalf of whom the 
notice was served a statutory statement of ownership (as defined in 
Part I of sched. 1 to this Act); and (b) is invited, before the expiry 
of that period, to furnish to that chief officer of police a statutory 
statement of facts (as defined in Part II of sched. 1 to this Act).’ 


There is clearly an obligation on the person who receives the notice 
prescribed by s. 1(6) that, if he is not going to pay the appropriate 
fixed penalty, he must fill up the form in accordance with the direc- 
tions and send it back to the chief officer of police whence it came. 
That, no doubt, is most illuminating to the police authorities in cases 
where they have had serious difficulty in discovering the title to the 
vehicle in question, but, no doubt, experience has shown that the 
kind of procedure provided in this section where a notice is served 
and the recipient has to fill up the form and send it back is not always 
a situation in which the public co-operate easily, and, for good reason 
or bad, Parliament has thought it right to impose a sanction in the 
Act upon those who receive the notice under subs. (6) and do not 
comply with it. 

Now we come to the section under which the respondent was 
charged. Section 1(7) provides: 


‘If, in any case where — (a) a notice under subs. (6) above has 
been served on any person, and (b) the fixed penalty specified in 
the notice is not paid within the appropriate period, the person so 
served fails without reasonable excuse to comply with the notice 
by furnishing a statutory statement of ownership, he shall be liable 
on summary conviction to a fine not exceeding £100.’ 


There is the sanction that, if anyone receives the notice under sub- 
section (6) and does not do what he should do regarding it, he or she 
is liable to a penalty on summary conviction up to £100. 

In the present case on 16th October, 1976, a car was parked in 
Oxford, the parking disc showing that it had been parked at 10 o’clock. 
Parking was limited to two hours, so time expired at mid-day. The 
vehicle was seen there between 1.50 and 2 o’clock on the 16th Octo- 
ber, having clearly overstayed its welcome to that extent, and a fixed 
penalty notice was stuck on the windscreen. On 15th November, 1976, 
a notice under s. 1(6) of the 1974 Act was sent to the respondent re- 
quiring that he furnish to the chief superintendent of police the particu- 
lars required in a statutory statement of ownership. In other words, 
he was receiving from the police the notice requiring him to give the 
information contemplated in the statutory statement of ownership. 
But he did nothing, he did not complete the statement of ownership 
on the notice, and he did not pay the fixed penalty of £6. 

The prosecuting authorities rather than go against him for the 
parking offence, charged him with the offence under s. 1(7) of 
failing to comply with the notice which had been served on him. 
I do not wish to inject a note of criticism when I say they did not 
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deal with the parking offence. No doubt the police had a perfectly 
good reason, but it is important to bear in mind that it is not the park- 
ing offence with which we are concerned but the alleged offence of 
failing to comply with the notice served under s. 1(6). 

Why did the justices fail to convict? With great diligence they 
went into this in considerable detail, and the question which was argued 
below (and which is the subject of debate in this court with Miss 
Goddard manfully taking both sides alternately, as required) was 
whether the service of a notice under s. 1(6) is not permissible 
unless the police officer who serves the notice has reasonable grounds 
for thinking that the recipient of the notice is the owner of the motor 
car. 

The justices went rather further than that. They thought that there 
had to be evidence to connect the owner of the motor car with the 
recipient of the notice in some way; it is not suggested in this court 
that that is necessary. But we have debated the question whether the 
police can proceed under this procedure without being able to show 
when the matter comes to court that they have reasonable grounds 
for thinking that the person who was chosen to receive the s. 1(6) notice 
really was the owner of the vehicle. 

It may be said, and no doubt was said with great force below on 
behalf of the respondent, that any other reading creates a very strange 
situation, because if one takes in s. 1(7) the words ‘any person’ to 
mean ‘any person’, it would follow that a police officer, wishing to 
indulge himself in a little sport, might send the notice under s. 1(6) 
to someone whom he knew had nothing to do with the car and thereby 
put the recipient of the notice to the obligation of filling up the notice 
and paying a fine of £100 if that was not done. Put like that, it does 
seem very silly. But one must get these things into perspective. I think 
it necessary to bear in mind that this sort of nonsense can only follow 
if a police officer has served a notice which he knows will be of no use 
to him because it is served on someone who is not the owner. I do not 
see this happening. I do not see notices being served without reason to 
any objectionable degree, and I can well believe that Parliament had in 
mind that to insert at this stage into the legislation a provision that the 
police officer must have reasonable grounds for suspecting that the 
recipient of the notice was the owner would create the kind of obstacle 
which has caused the breath test legislation to have such a stormy 
passage since it was passed ten years ago. 

But the real question to my mind is: What do the words of the Act 
mean? Do they in fact require that the police should have reasonable 
grounds for suspecting that the recipient of the notice is the owner, 
or is that a matter where no obligation is created upon them? In my 
judgment, it would be re-writing the Act to insert those words, and I 
think it would be entirely wrong to do so, believing, as I do, that it 
may well have been the intention of Parliament to avoid the com- 
plication which might follow such a construction of the Act as that 
contended for below. 

For those reasons I think that the justices, very naturally if 1 may 
say so, took a view of the construction of s. 1(7) which was not open 
to them, and I[ think that this appeal should be allowed and the case 
should go back to the justices with a direction to proceed to a further 
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conclusion of the hearing in the light of the judgments in this court. 


CANTLEY, J.: I agree. Having carefully considered the terms of s. 1 
of the Road Traffic Act, 1974, I find them to be quite explicit. I see 
no escape from the conclusion that, if a notice is duly served on a 
person who in fact has never been the owner of the motor car and 
knows nothing about it, he will none the less commit an offence under 
sub-s. (7) if he fails without reasonable excuse to furnish a statutory 
statement of ownership as defined in that sub-section. 

Cases must be rare where a man, who has never been the owner of 
a motor car and knows nothing about it, is required to provide this 
document, but if, without reasonable excuse, he fails to comply with 
the section, he must in terms be committing the offence under s. 1(7). 

I reach this conclusion without any great personal satisfaction 
because it is not difficult to visualise that there must inevitably from 
time to time be some blunder as a result of which a person, who is in 
no way concerned with the motor car, will be required to make a 
return in the prescribed form. It is not difficult to visualise that in 
some circumstances a man who regards the whole thing as a blunder 
having nothing to do with him will ignore the form because that is a 
natural and common reaction of ordinary folk. I hope I may at least 
assume that the authorities would never commit the impertinence of 
requiring a person who may be wholly innocent to forward this docu- 
ment without the assistance of a pre-paid addressed envelope. 


PETER PAIN, J: i regret that I do not find myself in agreement 
with the majority of the court, and, with all due diffidence about my 
opinion, I will state shortly how I arrive at a conclusion which, on 
its broad principles, is common to that reached by the justices, al- 
though in detail I prefer to put it in my own way. 

The Road Traffic Regulation Act, 1967, provided for fixed pen- 
alties which were then a novelty, in this country. Difficulty arose 
in relation to offences by stationary vehicles, and particularly parked 
vehicles, in establishing who was the driver of the vehicle and there- 
fore responsible for the commission of the offence. Because of that 
difficulty the Act of 1974 was passed with the purpose, as I see it, of 
reversing the normal burden of proof and of laying down a procedure 
(which it would not be necessary to adopt in all cases because so often, 
if one parks in the wrong place, one happens to meet the traffic warden 
on the spot) under which the onus could be thrown on the owner of 
the vehicle to establish that he was not the driver. 

When one looks at the scheme of s. 1 of the Act one sees that sub-s. 
(1) lays down a number of stationary vehicle offences in relation to 
which the procedure may be operated, and limits it to cases where a 
fixed penalty notice has been applied to the vehicle and has not been 
paid. In s. 1(2) the presumption is laid down that the owner was the 
driver, and the section provides for the presumption applying 


‘for the purposes of the institution of proceedings in respect of 
the alleged offence against any person as being the owner of the 
vehicle.’ 
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I regard those words ‘as being the owner of the vehicle’ to be of crucial 
importance in the proper construction of this section. 

In the present case it is common ground that the respondent did 
not reply to the notice when it was served on him. The presumption 
on the face of it, therefore, applied to him, but, in order to establish 
that presumption for the purpose of the parking offence it would have 
been necessary to establish that he was also the owner of the vehicle 
by evidence. 

Counsel for the prosecution told us there was some difficulty in doing 
that. We do not need to go into that because it is sufficient to say that 
the Case makes it plain that there was no evidence that the respondent 
was the owner of the vehicle. 

In s. 1(3) we find for the first time mention of the type of notice 
with which this case is concerned. The presumption is not to apply 
unless the notice has been first served within the appropriate period. 
As I understand it, the meaning of the subsection must be that that 
notice is served on a person as being the owner of the vehicle. One then 
has s. 1(4) which provides for the escape route of the person who 
completes the form. Section 1(5) provides an escape route for a person 
even if he does not complete the form. Then we come to s. 1(6) which 
does not confer any right to serve the notice. That has already been 
dealt with by s. 1(3). It merely defines the contents of the notice. 
Section 1(7) provides for an offence where, and these are the words 
we are concerned with, ‘a notice under subs. (6) above has been served 
on any person’. It is said that those words are quite unqualified. To my 
mind, they must be read in the context in which they appear, and in 
that context they must, to my mind, mean ‘being served on any person 
as being the owner of the vehicle’. I cannot accept counsel’s argument 
that that confers on the police the right to serve a notice on the world 
at large. I think it confers a right simply to serve a notice on someone 
whom the police have reasonable grounds to think is the owner of the 
vehicle. I do not think that does any violence to the words. In fact it 
seems to me to be a necessary implication of the words of the section, 
because the whole procedure is a procedure for serving a notice on a 
person as being the owner of the vehicle. 

The way I would put it is that, if one is bringing a prosecution for 
failure to comply with the notice, it is a necessary ingredient of the case 
for the prosecution to prove that the notice was not merely served, but 
was served on a person as being the owner, and it can only be duly 
served on a person as being the owner if the authority that serves it has 
reasonable grounds for thinking he is the owner. It matters not that it 
is completely mistaken about it so long as at the time of the service it 
has reasonable grounds. This construction of the section, to my mind, 
also has the advantage that it avoids, or at all events reduces to a mini- 
mum, the sense of oppression that a person may feel if, although he is not 
the owner of the vehicle, but, some blunder having been made, he receives 
a notice which is couched in terms plainly referable to a person who 
either was the owner of the vehicle at the time of the offence, or was 
the owner before the offence, or has become the owner since the 
offence. I think that to the man in the street who receives a notice in 
such circumstances it may well be extremely confusing, and he may 
well think: ‘This does not apply to me, the whole thing is a mistake,’ 
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and he may not reply to the form. If it is sought to prosecute him, I 
think it should be shown that the person who served the notice had 
reasonable grounds for thinking that he was the owner of the vehicle. 
That seems to me to be the unambiguous meaning of the section. If it 
were thought in view of the varying opinions upon it that there was an 
ambiguity, again it would seem to me that the appeal should be dis- 
missed on the ground that the section should be construed in favour of 
the subject. Although I advance my views with some diffidence in view 
of the fact that I am in the minority, those are the views upon which I 
would uphold the decision of the justices and dismiss the appeal. 


Case remitted 


Solicitors: Sharpe, Pritchard & Co, for J. Malcolm Simons, Kidling- 
ton, Oxford. 


Reported by N.P. Metcalfe, Esq., Barrister. 


COURT OF APPEAL 
(Stamp, L.J. and Ormrod, L.J.) 


29th July, 1977 
Ss. v'S. 


Legal Aid — Costs of successful unassisted party — Assisted party 
beginning to receive legal aid after proceedings instituted — Costs 
attributable to that part — Unassisted party’s costs incurred in pre- 
paring for proceedings — Legal Aid Act, 1974, s. 13(1), s. 14(5). 


By s. 13(1) of the Legal Aid Act, 1974: “Where a party receives legal aid in 
connexion with any proceedings between him and a party not receiving 
legal aid . . . and those proceedings are finally decided in favour of the un- 
assisted party, the court by which the proceedings are so decided may... 
make an order for the payment to the unassisted party out of the legal aid 
fund of the whole or any part of the costs incurred by him in those proceed- 
ings”. 

By s. 14(5): “Where a party begins to receive legal aid in connexion with 
any proceedings after those proceedings have been instituted, or ceases to 
receive legal aid before they are finally decided or otherwise receives legal aid 
in connexion with part only of any proceedings, the reference in s. 13(1) 
above to the costs incurred by the unassisted party in those proceedings shall 
be construed as a reference to so much of those costs as is attributable to that 
part.’ 

A mother brought proceedings for the custody of the children of the mar 
riage. The hearing began on December 3, 1975, after a number of previous 
hearings concerning the custody of and other questions relating to the children. 
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On December 2 the mother had been granted a legal aid certificate. As a result 
of the proceedings the father was granted custody of the children, and he then 
applied for an order for payment of his costs out of the Legal Aid Fund. 

Latey, J., held that, on the true construction of the words “‘so much of 
those costs as is attributable to that part’? in s. 14(5), the applicant was 
entitled to recover, not only the costs incurred from the date of the legal aid 
certificate, namely, December 2, 1975, but also the costs necessarily incurred 
in preparing for the hearing which began on December 3. On appeal, 

Held: s. 14(5) was designed to limit the effect of s. 13(1); “that part” at 
the end of s. 14(5) could mean only that part of the proceedings in connexion 
with which the assisted person received legal aid; a legal aid certificate could 
not operate retrospectively, and where an assisted person began to receive 
legal aid after the proceedings had been instituted the part of the proceedings 
in connexion with which he received legal aid could be only that part of the 
proceedings which took part after the time when he began to receive legal aid 
and not that part of the proceedings which were anterior to the time when the 
legal aid was received; accordingly, the part of the proceedings in connexion 
with which the assisted party (the mother) received legal aid was the part 
thereof subsequent to December 2, and the costs of the unassisted party 
(the father) incurred before that date were not attributable to that part and 


he was not entitled to payment in respect of those costs out of the legal aid 
fund. 


Appeal by the Law Society against an order of Latey, J., (ante p. 
97), whereby he directed that the father should be entitled to recover 


from the legal aid fund four-fifths of costs properly incurred by him 
between 5th September and 2nd December, 1975, in connection with 
the preparation for the hearing of custody proceedings. 


Duncan Matheson for the Law Society. 
A B Hollis QC and Notu Hoon for the father. 


Cur. adv. vult. 


29th July, 1977. STAMP, L.J., read the following judgment of the 
court: This is an appeal by the Law Society against an order of Latey, 
J., to which we will refer in some detail hereafter. The issue is between 
the Law Society and an unassisted person who has obtained an award 
of costs out of the legal aid fund under s 13 of the Legal Aid Act, 1974. 
The Law Society does not on the facts of this case contest the pro- 
priety of an award, but contends that it ought not to extend to cover 
costs incurred by the unassisted party at a time before the other party 
had obtained legal aid. In the instant case the other party to the liti- 
gation obtained a legal aid certificate on the eve of the trial after the 
unassisted party’s solicitor had prepared and delivered briefs, and the 
question is whether those costs and other costs incurred in preparing 
for trial can be ordered to be paid out of the legai aid fund. The ques- 
tion turns on the construction of ss 13 and 14(5) of the 1974 Act. 

The relevant facts are these. In wardship proceedings a mother 
applied, not for the first time, by summons dated 18th August, 1975, 
for custody of the children of her marriage. On 14th September she 
applied for her summons to be heard by the vacation judge. That 
application was refused and at some point the hearing of the summons 
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was fixed for, and it in fact began on, 3rd December, 1975. The hear-, 
ing, which was before Latey, J., occupied some weeks: twenty actual 
working days, we are told. Custody was committed to the father by 
order of Latey, J., made on 20th January, 1976. 

Down to 2nd December, 1975, neither of the parties had been 
receiving legal aid within the meaning of the 1974 Act, but at 5 pm 
on 2nd December, that is to say on the eve of the trial, the mother 
obtained an emergency certificate. She thereupon became ‘a party’ 
who, within the meaning of the relevant legislation 


‘begins to receive legal aid in connection with any proceedings 
after those proceedings have been instituted.’ 


Prior to the receipt of legal aid by the wife, the unassisted father’s 
solicitors had done work, made disbursements and incurred liabilities 
in preparing for triai, and it is in respect of the father’s costs incurred 
in connection with the preparation for the hearing on 3rd December, 
which of course included the preparation and delivery of briefs, that 
the issue in this appeal arises. After he had given judgment on 20th 


January, 1976, Latey, J., ordered (inter alia) that there be no order as 


to cosis for the period before the issue of the mother’s legal aid certifi- 
cate (except as to certain costs which had been reserved) and that 
from the date of issue of the legal aid certificate the mother pay half 
of the father’s costs, but such costs were to be assessed at nil. He also 
ordered a taxation of the mother’s costs under the provisions of sched. 
2 to the 1974 Act. He also ordered, and this is the relevant part of that 
order, than an application by the father for payment of his costs from 
the legal aid fund be adjourned for the Law Society to be given notice 
of the application. The latter application came on for hearing before 
Latey, J., who, after hearing counsel for the father and counsel for the 
Law Society, gave judgment on 27th May, 1976, to the effect that, 
subject to an assumption, the right order was that the fund should pay 
four-fifths of the father’s costs. The assumption was that the father’s 
costs of the preparation of the briefs and what the judge referred to as 
the element in the brief fees of counsel for mastering the briefs was 
included in an order for payment of costs by the fund. The judge, 
without deciding the point, expressed some views about it but accepted 
the submission that it was a matter for the taxing master. The order 
which he made was that the Law Society do pay to the father from the 
legal aid fund such sums as shall be equivalent to four-fifths of the 
father’s costs on the assumption that such costs included preparation 
and delivery of briefs, with liberty to apply. 

The taxation of the costs which fell to be taxed pursuant to that 
order came before Mr Registrar Kenworthy, who found a difficulty in 
taxing the biil lodged by the father’s solicitors. The Law Society had 
objected to the inclusion of any costs incurred prior to the date of the 
mother’s legal aid certificate, and the registrar thought the matter ought 
to be referred back to the judge. He thought that a question of juris- 
diction arose and also that it would be contrary to practice and to the 
relevant statutory provisions to attribute to the proceedings which 
followed the date of the certificate the costs of the work done before 
that date. He prepared for the assistance of the judge a note which is 
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to be commended. This court has not seen the bill of costs, but the 
registrar remarked that he could see no way in which the costs of 
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the instructions item in the bill and the preliminary work comprised 
in the items on the first five pages of the bill could be brought into the 
reckoning, having regard to s 14(5) of the 1974 Act. 

On reference back to the judge, Latey, J., there was further argu- 
ment, and on 3rd June, 1977, the judge gave judgment and made the 
order from which the Law Society appeals. By that order the earlier 
order of 27th May was varied so as to provide in effect that the Law 
Society should pay from the legal aid fund four-fifths of the father’s 
costs incurred on and after 5th September, 1975 


‘in connection with the preparation for the hearing which com- 
menced on 3rd December, 1975, and at and during the said hear- 
ing.’ 


Section 13(1) of the 1974 Act provides: 


‘Where a party receives legal aid in connection with any proceed- 
ings between him and a party not receiving legal aid (in this and s. 
14 below referred to as “the unassisted party’’) and those proceed- 
ings are finally decided in favour of the unassisted party, the court 
by which the proceedings are so decided may, subject to the pro- 


visions of this section, make an order for the payment to the un- 
assisted party out of the legal aid fund of the whole or any part of 
the costs incurred by him in those proceedings.’ 


Pausing there, it is to be observed that if that subsection stood alone 
it would enable the court to make an order for the payment to the 
unassisted person out of the legal aid fund of the whole of his costs 
of the proceedings, notwithstanding that only during part of those 
proceedings, and perhaps a very small part, had the other party to the 
proceedings been receiving legal aid. That result is prevented by the 
limitation imposed by s 14(5) of the 1974 Act, which is in the follow- 
ing terms: 


‘Where a party begins to receive legal aid in connection with any 
proceedings after those proceedings have been instituted, or ceases 
to receive legal aid before they are finally decided or otherwise 
receives legal aid in connection with part only of any proceedings, 
the reference in s. 13(1) above to the costs incurred by the unassist- 
ed party in those proceedings shall be construed as a reference to 
so much of those costs as is attributable to the part.’ 


Much of the discussion in the court below appears to have been con- 
centrated, as it was in this court, on the fact that when the drafts- 
man of the legal aid legislation intends to limit costs to those incurred 
during a specified period, and more particularly during a period when 
the assisted party is in receipt of legal aid, he has said so in unequivocal 
terms. One finds for example in reg. 14(1) of the Legal Aid (General) 
Regulations, 1971, governing the case of a party after proceedings have 
been instituted that a section dealing with the costs of an assisted party 
shall apply 


Stamp, L.J. 
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‘only to so much of the costs of the proceedings as are incurred 
while a certificate is in force’. 


See also reg. 13(6) of those regulations, where the phrase used is 


‘shall apply in so far as the costs were involved while he was an 
assisted person’. 


Here in s. 14(5) of the 1974 Act there is nothing, so it is submitted 
on behalf of the unassisted party, to limit the costs which may be 
recovered by him to those costs ‘incurred while’ the other party ‘was 
an assisted party’ or ‘while a certificate was in force’. The phrase which 
limits the amount of the costs which would otherwise be recoverable 
under s. 13(1) is found at the end of sub-s. (5) of s. 14, which limits 
that ‘amount’ to ‘so much of those costs as is attributable to that part’. 
Costs incurred at one moment of time may, so the argument runs, be 
‘attributable’ to something which is to happen afterwards and costs 
incurred in preparing and delivering a brief may be properly attribut- 
able to that part of the proceedings consisting of the trial. The cost of 
buying fuel in the summer to be used in the winter may, in the sense 
that but for the winter that cost would not have been incurred, be 
attributable to the winter which follows. 

This line of argument found favour with Latey, J. He referred to 


the meaning of ‘attributable’ given in Chambers Twentieth Century 
Dictionary: 


‘to ascribe, assign or consider as belonging ... that which is 
attributed: that which is inherent in, or inseparable from, any- 
thing: that which can be predicated of anything: a quality or proper- 
ty: an accessory...’ 


and to the meaning given in the Shorter Oxford English Dictionary: 
‘Capable of being attributed, esp. as owing to, produced by.’ The 
judge thought that it would not be fair and would not accord with 
natural justice to accept the submission that costs incurred in prepar- 
ation for a trial were not, for the purposes of ss. 13(1) and 14, ‘at- 
tributable to the trial’. He thought that to treat ‘attributable’ as mean- 
ing ‘during that period’ or ‘during the part of the proceedings when 
the certificate was in force’ would be to put a strain or unnatural 
meaning on the words. With all respect to the learned judge, he places 
on the word ‘attributable’ in the context of ss. 13(1) and 14(5) a 
cor&truction which it will not tolerate. The word is one which takes 
its colour by reference to the context in which you find it. 

As we have already indicated, s. 14(5) is designed to limit the 
effect of s. 13(1). For s. 14(5) to bite at all, and bite it must, the case 
must be one in which, in the terms of the last two words of the sub- 
section, an amount of costs is attributable to that part. So one must 
look at the earlier part of the section to see what is connoted by the 
words ‘that part’. Referring back to the introductory words of the sub- 
section, one finds that the draftsman postulates three situations in 
which the subsection is to operate. He postulates a situation in which 
the assisted person begins to receive legal aid ‘after the proceedings 
have been instituted’, he postulates a situation in which the assisted 
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person ceases to receive it ‘before the proceedings are finally deter- 
mined’, and he postulates .a situation in which the assisted person 
‘otherwise receives legal aid in connection with part only of any pro- 
ceedings’. Accordingly the words ‘that part’ at the end of the sub- 
section can mean only that part of the proceedings ‘in connection with’ 
which the assisted person receives legal aid. And so one must ask the 
questions: (i) in connection with what part of the proceedings did the 
assisted person receive legal aid, and (ii) are the costs of the unassisted 
person attributable to that part? 

It is common ground that a legal aid certificate cannot operate 
retrospectively, and where, as here, the assisted person begins to receive 
legal aid after the proceedings have been instituted the ‘part’ of the pro- 
ceedings ‘in connection with’ which he receives legal aid can be only 
that part of the proceedings which takes place subsequent to the time 
when he begins to receive it. He does not receive legal aid ‘in con- 
nection with’ that ‘part’ of the proceedings which are anterior to the 
time when the legal aid was received. So the enquiry in the instant case 
becomes an enquiry how much of the father’s costs is attributable to 
the part of the proceedings subsequent to the time when the mother 
received legal aid. In any natural sense of the word ‘attributable’, the 
costs incurred by the unassisted party prior to the receipt of legal aid 
were attributable to the part of the proceedings anterior to the receipt 
of legal aid by the assisted person; and in our judgment in the context 
of a dichotomy between the periods before and after the receipt of 
legal aid they cannot also be ‘attributable’ to the part of the proceed- 
ings subsequent thereto. 

Accordingly if the matter rested there we would, as a matter of the 
construction of s. 14(5), conclude that in the instant case (a) the part 
of the proceedings in connection with which the assisted person (ie the 
mother) received legal aid was the part thereof subsequent to 5 p m on 
2nd December, and (b) that the costs of the unassisted father incurred 
prior thereto were not attributable to ‘that part’. Nor in our judgment 
does that construction of the legislation produce an anomalous or un- 
fair result or one which is in any way contrary to any conception of 
natural justice. On the contrary, in our judgment, it is logical, fair and 
sensible as long as one party is being ‘maintained’ (we use this word in 
its ancient sense) in the litigation out of a fund provided by Parlia- 
ment; it is fair, right and just that the costs to which the other party, 
being successful in the proceedings, is put during the period of such 
maintenance should be met by the fund. There can, however, be no 
good reason for making the fund liable for the expenses to which a 
party was put before ever the fund came on the scene. Here the father 
would have incurred the costs if the mother had never become legally 
aided but had submitted to having her application dismissed with costs 
on the morning of 3rd December. 


Far from being a fair or sensible construction of s. 14(5), that tor 
which the father contends would introduce an anomaly and injustice 
in a case where the legal aid certificate was withdrawn on the eve of 
the trial instead of issued at the time, for counsel for the father was 
constrained to concede, and rightly, that on the father’s construction 
the costs incurred by the unassisted party in preparation for the trial 
at a time when the State was maintaining the litigation on the other 
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side would not be recoverable from the fund. If s. 14(5) was open to 
more than one construction, that which produces such an anomaly is 
to be rejected in favour of one that does not. 

We would only add that if any of the costs of the father incurred 
prior to 3rd December could be regarded as attributable to the part of 
the proceedings on and subsequent to that date, the taxing masters 
would, we think, find great difficulty in distinguishing the costs so 
attributable from those not so attributable. Unless the line be drawn 
at the point of time at which the assisted party ‘begins’ or ‘ceases’ to 
receive legal aid, a choice of some other point of time could hardly do 
otherwise than produce an arbitrary result. 

It is not necessary for the purposes of this judgment to form a view 
whether the third case postulated in s. 14(5) by the words ‘or other- 
wise receives legal aid in connection with part only of any proceed- 
ings’ is intended to do more than cover the case where the assisted 
person receives legal aid intermittently during the proceedings. We 
allow the appeal. 


Appeal allowed. 


Solicitors: The Law Society; Withers. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Park, J., and Watkins, J.) 


10th May, 1977 
CREASER and ANOTHER v TUNNICLIFFE 


Firearm — Need for licence — Exemption — Shotgun — Rifling removed 
from gun — Capacity to discharge rifle ammunition — Firearms Act, 
1968, s. 1(3)(a). 


By s. 1(1)(a) of the Firearms Act, 1968, it is an offence for a person to 
have in his possession a firearm to which the section applies without holding 
a firearm certificate. By s. 1(3): ‘‘This section applies to every firearm except 

- (a) a shot gun (that is to say a smooth-bore gun with a barrel not less than 
twenty-four inches in length, not being an air gun.” 

The appellants were convicted before justices of offences under s. 1(1). 
The justices found that attempts had been made to remove the rifling from 
certain guns in their possession, but none had been re-chambered or re-proofed 
and the weapons as altered were still capable of discharging ammunition 
appropriate to those weapons before any alteration to them had been made. 
In their opinion the weapons had not become shot guns and so were not within 
s. 1(3)(a), but were firearms within s. 1{1)(a). On appeal, 

Held (Lord Widgery, C.J., dissenting): as the weapons were still capable of 
performing the original function for which they had been made, albeit to a 
less accurate degree, they remained firearms within the definition of “‘firearm” 
in s. 57 of the Act of 1968, and, therefore, subject to the provisions of s. 1(1) 
of the Act, and the appellants’ appeals would be dismissed. 


Cases Stated by Doncaster justices. 


T Newcombe for the appellants. 
C Cochrane for the respondent. 


WATKINS, J: These are two appeals by Case Stated. They arise out 
of convictions and acquittals determined by justices sitting at Don- 
caster in the South Yorkshire Metropolitan County on 23rd February, 
1976. On that day the appellants, Eric Creaser and Sidney Lazenby, 
who both lived at Thorne near Doncaster, faced separately many in- 
formations alleging offences against the provisions of s. 1(1) of the 
Firearms Act, 1968. The first appellant was convicted of four offences 
and acquitted on nine of the informations laid against him. He pleaded 
guilty to 18 similar offences and one of failing to keep a pistol in a 
safe place. He was fined £230 and ordered to pay costs of £100. The 
second appellant was convicted of seven offences, acquitted on three 
informations and pleaded guilty to three similar offences. He was 
fined £100 and ordered to pay costs of £100. Various of the weapons 
seized by the police from the two appellants were confiscated. Pleas 
of not guilty by them to other similar informations were accepted by 
the justices. All the informations were laid by the respondent, Chief 
Superintendent Tunnicliffe. He appealed against all the acquittals of 
the appellants. Today we are informed that he has altogether with- 
drawn his appeals. The appellants maintain their appeals against all 
their convictions save those which resulted from their own confes- 


Creaser and 
Another v 
Tunnicliffe 


Queen’s Bench 
Division 


Watkins, J. 





Justice of the Peace and Local Government Review Reports, May 13, 1978 


Creaser and 
Another v 
Tunnicliffe 


Queen’s Bench 
Division 


Watkins, J. 


JUSTICE OF THE PEACE AND 


sions. 

The story behind the appearances at court of these two men, who do 
not appear at any time to have acted in concert, is rather extraordinary. 
On 9th May, 1975, the South Yorkshire police had three search war- 
rants. One enabled them to search the home of the first appellant, 
the second the home and outbuildings of his father, and the third the 
home and outbuildings of the second appellant. Early in the day 
searches were made in these premises and a vast amount of firearms 
of various kinds, including rifles, shot guns, pistols, parts of rifles and 
ammunition. Some of the ammunition found could have been used in 
some of the weapons which were seized. The first appellant admitted 
that his father’s outbuildings formed a workshop where he altered and 
assembled firearms and made ammunition. He told the police also that 
he had tried out some of the rifles among other things which they took 
away from him. There was no suggestion that his father was in any way 
involved in what he was doing. He had two firearm certificates which 
enabled him lawfully to possess a small number of firearms found at 
either his or his father’s home. He is apparently a genuine collector of 
firearms, which he has obtained from many sources. When questioned 
by the police he seems to have agreed that the word ‘arsenal’ was an 
appropriate description of the collection of his weapons. He said also 
that it had been his intention to apply for a dealer’s certificate. 

The second appellant’s collection was on a smaller scale. It included 
a number of rifles and other weapons. He possessed 395 rounds of 
ammunition. He refused to disclose from where he had obtained them. 
He had three firearm certificates enabling him lawfully to possess 
certain rifles, ammunition and shot guns. He too was a genuine col- 
lector of firearms. Some of these were taken from him by the police. 
He too had a workshop where he could alter or assemble firearms. The 
police also found there a press and a lathe which could have been used 
in the making of ammunition. 

There seems to be no doubt the police suspected that both appel- 
lants were supplying guns to dangerous criminals, but it is right to say 
(as is the fact) that they were charged with only the offences to which 
I have already referred. The evidence which came before the justices 
consisted of two or three officers who gave evidence of the searches 
and arrests. In addition they heard evidence from four people, three 
of whom were experts in weaponry and the remaining one a forensic 
science officer. The appellants, so far as I have been able to discover 
from the papers, did not give evidence. 

At the conclusion of the evidence the justices reached the follow- 
ing findings of fact: 


‘(a) that [the appellants] were in possession of the guns which 
form the subject of the informations . . . (b) that both [appellants] 
were the holders of firearm certificates but that none of the afore- 
said guns were authorised to be held on those certificates; both 
[appellants] were also the holders of shot gun certificates; (c) that 
attempts had been made to remove the rifling from certain of the 
gun barrels to bring the guns within s. 2 of the Firearms Act, 1968, 
but that none of the guns had been re-chambered or re-proofed: 
(d) that the weapons, as altered, were still capable of discharging 
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ammunition appropriate to those weapons before the alterations 
to the barrels were made.’ 


They made a fifth finding which referred to the antiquity of the fire- 
arms, which can only be referable to the appeal which has been with- 
drawn. 

The justices were in the best position to decide whether, on the oral 
evidence which they heard from the people I have mentioned very 
briefly, it was safe to come to the findings of fact I have read. But it is 
necessary to examine whether, having regard to those findings of fact, 
and to the law contained in the 1968 Act, they were entitled to come 


to the opinion which they state in para 5 of the Case. It is expressed 
thus: 


‘We were of the opinion from the expert evidence given that the 
weapons had not become shot guns by virtue of the alteration to 
the rifling and that they were still firearms and subject to control 
by s. 1. In forming this opinion we had regard to the fact that the 
guns, as adapted, were still able to discharge the same ammunition 
as that which they were capable of discharging before the adaptation 
took place. We believed that to complete such a modification as to 
take the guns outside s. 1 it was necessary to re-chamber them and 
have them re-proofed.’ 


I turn to the relevant law. Section 1(1) of the 1968 Act provides as 
follows: 


‘Subject to any exemption under this Act, it is an offence for a 
person — (a) to have in his possession, or to purchase or acquire, a 
firearm to which this section applies without holding a firearm 
certificate in force at the time, or otherwise than as authorised by 
such a certificate...’ 


I pause there to comment that the possession of firearm certificates 
by the appellants is irrelevant since they authorise possession of weap- 
ons which are not the subject of the informations. By s. 1(3) it is 
provided: 


‘This section applies to every firearm except — (a) a shot gun 
(that is to say a smooth-bore gun with a barrel not less than 24 
inches in length, not being an air gun)...’ 


The expression ‘firearm’ is defined in s. 57(1) of the 1968 Act as 
follows: 


‘a lethal barrelled weapon of any description from which any 
shot, bullet or other missile can be discharged and includes — (a) 
any prohibited weapon, whether it is such a lethal weapon as afore- 
said or not...’ 


The subsection goes on to deal with component parts and accessories 
with which this appeal is not concerned. 

The task of the justices in considering the guilt or otherwise of the 
appellants centred, in my opinion, on deciding whether or no the 
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weapons as found by the police had been altered by that time to such 
a state as possibly to fall within the exception in s. 1(3) on the basis 
that they had been turned into shot guns. 

It seems to be abundantly clear that the way in which the justices 
approached this task was this. They concluded first that regardless of 
what had happened subsequently to the weapons they came into 
existance as rifles, that is to say firearms within the definition I have 
read. Secondly the firearms had been altered so that the barrels of 
them had been stripped of rifling and reduced to a relatively smooth 
state. Thirdly, there had been no attempt in respect of any of the 
weapons to reproof the barrels or to alter the chambers of them. 
Fourthly, it was necessary in order to make those weapons no longer 
capable of firing the bullets which were appropriate to them to reproof 
and rechamber the rifles. Fifthly, in the state in which they were 
found by the police and examined by the forensic science officer and 
other experts these weapons, with I think one exception, were still 
capable of firing bullets which were originally appropriate for them. 
And, sixthly, the result of firing these bullets through these firearms in 
their altered state would be that, although the accuracy of the weapons 
would be considerably reduced, they would still remain lethal weapons. 

Having regard to those conclusions, which in my view cannot be 
challenged in this court (and in fact have not been so far as I have 
been able to gather from the submissions made to us), the only ques- 
tion remaining is: Do these conclusions, or any one of them, bring 
those weapons within the exception in s. 1(3)(a)? 

The approach of the justices to this question was direct and un- 
complicated and one with which I entirely agree. They formulated the 
view that since these rifles were still capable of performing the original 
function for which they had been made, albeit to a less accurate degree, 
they remained firearms within the definition of ‘firearm’ in s. 57 and 
therefore remained firearms subject to the provisions of s. 1(1) of the 
1968 Act. The counter to that which has been urged on us today is 
that one may (indeed it was suggested that it has been done) make 
ammunition of the nature of a bullet, but of a different shape, which 
can be used in a shot gun with lethal effect. Accordingly the test should 
not be whether or no the firearm can still be used for its original 
intended purpose, but whether the barrel of it as altered has a smooth 
bore exceeding 24 inches in length. Needless to say I do not find that 
argument in the least acceptable. In my opinion, rifles altered as in the 
instant case which can be used as they were originally intended to be 
used as rifles, albeit with a lesser degree of accuracy, remain rifles and 
unquestionably firearms as defined in the 1968 Act. So they are subject 
to the provisions of s. 1(1) and not to the provisions of s. 1(3). For 
these reasons I would dismiss this appeal. 


PARK, J.: I agree. The justices had evidence on which they were 
entitled to come to the conclusion that these weapons were not shot 
guns but firearms and subject to control by s. 1 of the 1968 Act. I 
too would dismiss this appeal. 


LORD WIDGERY, C.J.: On this short and no doubt important 
point I have the misfortune to take the opposite view. The matter in 
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my judgment is to be determined entirely by interpretation of the 
relevant provisions of the 1968 Act. The experts who were called to 
assist the justices gave that assistance in the form of an explanation 
of how the various firearms worked, but it was not for them to express 
an opinion whether a particular weapon was a shot gun or not because 
this is a question for the court to determine. 

I would first draw attention to the fact that the expression ‘firearm’ 
in s. 57 has a very wide definition indeed. It means a ‘lethal barrelled 
weapon of any description’. Reference has been made to whether these 
weapons with which we are concerned were firearms or not. I think 
it cannot be doubted that they were firearms in every case all the time. 
In other words, the removal of the rifling did not prevent them from 
being firearms within the broad definition within s. 57. 

When one goes back to examine the circumstances in which a fire- 
arm may be possessed without a firearm certificate, which means going 
back to s. 1 of the 1968 Act, one is immediately struck by the fact 
that the broad distinction drawn between one firearm and another 
firearm is that the smooth-bore weapon (popularly called a shot gun) 
goes into one class, and all the rest go into another. Thus all the rifles 
are in a class described by s. 1. The reason must be clear enough. It is 
because the element of risk, danger and lethal quality which a rifle 
has when compared with a shot gun is very different. Parliament no 
doubt had in mind that people may have a legitimate excuse for holding 
a shot gun but none for requiring a rifle. 

One looks again at the matter which has been mentioned by Wat- 
kins, J., — s. 1(3), which contains the vital definition in these terms: 


‘This section applies to every firearm except — (a) a shot gun 
(that is to say a smooth-bore gun with a barrel not less than 24 
inches in length. . .)’ 


In my imagination I pick up one of these weapons and look at it. 
I ask: Has it got a smooth bore? Yes, because the rifling has gone. Is 
the barrel more than 24 inches in length? Yes, it is. Therefore it is a 
shot gun for the purposes of this Act. How is that approach to be 
faulted? It is said by some that this cannot be a shot gun. This Lee 
Enfield with the rifling bored out does not look like a shot gun; one 
cannot shoot rabbits with it. That may be so. It still seems to me to 
satisfy the definition of a shot gun in the Act. 

The justices’ own conclusion discloses to my mind some possible 
confusion in their own approach, for they say: 


‘In forming this opinion we had regard to the fact that the guns, 
as adapted, were still able to discharge the same ammunition that 
they were capable of discharging before the adaptation took place.’ 


I cannot see the relevance of that. It seems to me that once the defin- 
ition of a shot gun in s. 1(3)(a) is satisfied, that is all that has to be 
proved. I think that the weapons each satisfied that definition. If the 
matter rested there I would allow the appeal. In the circumstances 
the appeal will be dismissed. 


Appeai dismissed. 
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HOBSON v GLEDHILL 


Guard Dog — Control — Continued presence of handler — Dog secured 


to prevent free movement about premises — Guard Dogs Act, 1975, 
s.1(): 


By s. 1(1) of the Guard Dogs Act, 1975: “A person shall not use... a 
guard dog at any premises unless a person (‘the handler”) who is capable of 
controlling the dog is present on the premises and the dog is under the con- 
trol of the handler at all times while it is being so used except while it is 
secured so that it is not at liberty to go freely about the premises”. 

The respondent, Norman Gledhill, was acquitted by justices on charges 
of using three guard dogs at premises owned by him when no person capable 
of controlling the dogs was present and the dogs were not secured so that 
they were not at liberty to go freely about the premises. The dogs were 
fastened independently on chains 12, 12 and 13 feet long. The justices found 
that the dogs were not able to go into every part of the premises and that at 
the relevant time no person was present on the premises. On an appeal by the 
prosecutor, 

Held: to satisfy the requirements of s. 1(1) a person who used a guard 
dog either must have on the premises a handler with the dog under his control 
all the time the dog was there or the dog must be so secured that it could not 
go freely about the premises; it was not necessary for a dog handler to be 
present on the premises while the dog was so secured; accordingly, the decis- 
ion of the justices was right and the appeal would be dismissed. 

Per Curiam: Whether a dog was “‘at liberty to go freely about the premises” 
must depend on the size of the premises and the length of the chain by which 
the dog was secured; the appropriate length of chain must depend on all the 
circumstances bearing in mind that the purpose of the chain was to enable a 
person, even though he be a trespasser or a burglar, to remove himself from 


the dog’s range. 
Case Stated by Huddersfield justices. 


R. Taylor for the appellant, James Hobson. 
G. Lakin for the respondent, Norman Gledhill. 
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PETER PAIN, J.: This is an appeal by way of Case Stated by Hud- 
dersfield justices in respect of informations which they heard on 21st 
July, 1976. There were three charges, all of them similar in nature, and 
each charge was that on 27th March, 1976, at Huddersfield the respon- 
dent did use a guard dog at premises in Milnsbridge when no person 
who was capable of controlling the dog was present on the said prem- 
ises and the dog was not under the control of the handler at all times 
while it was being used, the said dog not being secured so that it was 
not at liberty to go freely about the said premises. There were three 
similar charges because there were three Alsatian dogs. 

One only has to read each charge with the several negatives in it to 
see how it can give rise to difficulties of construction. The court is 
told that the true meaning of s. 1(1) of the Guard Dogs Act, 1975, is 
a matter that has been of some concern to the authorities who are 
responsible for enforcing it, and there has as yet been no decision on it. 
The authorities are anxious for the ambiguity which appears to arise 
on the section to be disposed of by this court. 

Before I come to read the section, I will deal with the facts as found 
by the justices. They found that on 27th March, 1976, the respondent 
was the owner of premises consisting of a yard and buildings situate 
at George Street, Milnsbridge, Huddersfield. On that date the respon- 
dent used three Alsatian dogs as guard dogs at the premises. The dogs 
were secured in the following manner: they were fastened independent- 
ly on chains 12 feet, 12 feet and 13 feet long respectively and were 
unable to reach the gates by at least two feet. Two of the chains were 
securely anchored to the ground on either side of the main gates which 
were locked. The third chain was secured at a point set back from the 
main gates. They also found that the dogs were not able to go into 
every part of the premises, and that at the time no person was present 
on the premises of the respondent. But they did not make any finding 
as to the extent of the premises, though one supposes from the fact 
that there was a yard and buildings that they must have been a good 
deal more extensive than the 12 feet chains by which the dogs were 
held. 

Section 1(1) of the 1975 Act provides: 


‘A person shall not use or permit the use of a guard dog at any 
premises unless a person (“‘the handler’) who is capable of con- 
trolling the dog is present on the premises and the dog is under 
the control of the handler at all times while it is being so used 
except while it is secured so that it is not at liberty to go freely 
about the premises.’ 


The section clearly is ambiguous, and one asks oneself: Does the ex- 
ception which applies while the dog is secured so that it is not at liberty 
to go freely about the premises apply to the whole of the previous 
sentence, or does it apply only to the latter part of the sentence, 
which would be the time when the dog might be out of the control of 
the handler who is none the less on the premises? Or, to put it another 
way, does the section, and this is the important point, require a per- 
son who uses a guard dog to have a handler on the premises all the time 
the dog is there and when the dog is not under the immediate control 
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of the handler to tie him up, or does it require the person using the 
guard dog either to have a handler on the premises under whose im- 
mediate control the dog is or to tie the dog up? If it be the latter, 
then the handler can leave the premises leaving the dog secured. 

Realising this ambiguity, one comes to the rule that a penal statute 
where there is an ambiguity should always be construed in favour of 
the citizen who may find himself the subject of the penalty. That was 
the first point which was put before us by counsel for the appellant, 
and, applying that principle, it would seem clear that the more re- 
stricted duty should be placed on the citizen, that is to say that to use a 
guard dog either he must have a handler on the premises with the dog 
under his control or he must have the dog secured. For myself, it seems 
to me also that, if that be done, it does meet the mischief which Parlia- 
ment was seeking to provide against because, provided the dog is 
properly secured, the person who may come on the premises whether 
lawfully or not is in a position to remove himself from the ambit of 
the dog’s teeth. One also does have the point, although there is no 
finding on this, that one can probably take judicial notice of the 
fact that a number of fairly small premises do protect themselves by 
the use of guard dogs. If a handler always had to be on the premises 
with the guard dogs, the economic burden on a person’s use of premises 
would be very heavy. 

One does ask oneself, as Lord Widgery, C.J., asked in the course 
of the argument: Would it satisfy s. 1 if the handler just tied the dog up 
and went away and left it indefinitely. On the construction which I 
favour there would, I think, be no offence under s. 1, but it has to be 
remembered that there are several other sections in the Act providing 
for the licensing of kennels used for guard dogs by the local author- 
ity, and it is to be assumed that the local authority in imposing con- 
ditions and the like in respect of those licences will take proper steps 
to see that dogs are properly treated and cared for as they should be 
and not abused. 

Coming, therefore, to the question propounded by the justices, 
the first question they ask is: 


‘Whether by virtue of s. 1(1) of the Guard Dogs Act, 1975, 
where a guard dog is used on premises it is necessary for a person 
capable of controlling the dog to be present on the premises at all 
times while the dog is being so used notwithstanding that the dog 
is secured so that it is not at liberty to go freely about the prem- 
ises. 


The answer that I give to that is that it is not necessary. 
They ask a second question: 


‘whether a dog secured on a chain 12 feet in length can be regard- 


”» 


ed as “not at liberty to go freely about the premises”’. 


This is a question which I| feel unable to answer at large. Whether it is 
able to go freely about the premises must depend on the size of the 
premises. If it is a small workshop it might despite the chain be able to 
go freely about the premises; it would be quite wrong for this court to 
attempt to give any sort of guidance as to the appropriate length of 
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chain for a dog because it must depend on all the circumstances, bear- 
ing in mind the purpose of the chain, which is to enable the person, 
even though he may be a trespasser or burglar, to be able to remove 
himself from the dog’s range. That would always have to be borne in 
mind in considering the length of chain provided. But, subject to that, 
this must be a question of degree depending on the facts of the individ- 
ual case. 

The justices having in this case dismissed these informations. I would 
dismiss the appeal. 


CANTLEY, J.: I agree. I must confess that my initial impression 
on reading s. 1(1) was that the exception applied only to the phrase 
‘the dog is under the control of the handler at all times while it is being 
so used’ and not to the entire paragraph. But I am persuaded that the 
ambiguity to which Peter Pain, J., has referred does exist, and accord- 
ingly I agree that the section should be construed in this way, it being 
a penal section. 


LORD WIDGERY, C.J.: I agree with all the propositions put for- 
ward so clearly by Peter Pain, J. One thing is clear to me, and that is 
that since the passing of the Guard Dogs Act, 1975, one can no longer 
have a guard dog roaming at large on premises with no handler in con- 
trol of it. That has gone once and for all. 

I think there is a good deal for saying that it would be desirable to 
take the reform further and to abolish for all time the conception of 
a dog alone on the premises, even when it is tied up. But for the reasons 
which have been given, I am quite unable to say which of the solutions 
canvassed was the intention of Parliament, and the right course in 
those circumstances is to favour the citizen. I would do so, as have 
already the other members of the court. If we are wrong, and if we have 
chosen a solution which is contrary to the wishes of Parliament, it will 
not be very difficult for Parliament to put it right in a suitable statute 
hereafter. The appeal is, therefore, dismissed. 


Appeal dismissed. 


Solicitors: Hewitt, Woollacott & Chown, for M D Shaffner, Wake- 
field; Drabble & Co, Huddersfield. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R. v Doukas COURT OF APPEAL (CRIMINAL DIVISION) 


(Geoffrey Lane, L.J., Milmo, J., and Watkins, J.) 
Court of Appeal 


November 24, 1977 


R. v DOUKAS 


Criminal Law — Going equipped to cheat — Sale by waiter of his own 
wine to guests at hotel where he was employed — Theft Act, 1968, 
s. 15(1)(4), s. 25(1). 


By s. 25(1) of the Theft Act, 1968: ‘A person shall be guilty of an offence 
if, when not at his place of abode, he has with him any article for use in the 
course of or in connexion with any .. . cheat”. 

The applicant was a waiter at a hotel, and it was alleged at his trial in the 
Crown Court on a charge under s. 25(1) that while he was working in the hotel 
he carried bottles of wine in his pockets to be sold by him to guests at the 
hotel instead of the wine provided by the proprietors of the hotel, the money 
received from such sales being dishonestly retained by him. He was convicted 
of an offence under s. 25(1). On an application by him for leave to appeal 
against conviction, 

Held: an offence under s. 25(1) was proved if there were shown to have 
been in the applicant’s possession an article to be used in connexion with the 
alleged deception (a proposed deception of the guests that the wine offered 
them by the applicant was the wine of the hotel), an intention to obtain money 
from the guests by means of the deception, the dishonesty of the applicant 
vis-a-vis both the hotel and the guests, and that the obtaining of the money 
would have been, wholly or partially, by virtue of the deception; there was 
evidence fit to go to the jury of the necessary nexus between the deception 
and the obtaining; and the application would be refused. 


Application by Joseph David Doukas for leave to appeal against his 
conviction at Inner London Crown Court of going equipped to cheat 
on which he was fined £100. 


R. Adams for the applicant. 
K. Macrae for the Crown. 


GEOFFREY LANE, L.J., delivered the following judgment of the 
court: On Ist November, 1976, at Inner London Crown Court the 
applicant was convicted of going equipped to cheat and was fined £100 
with three months to pay or three months’ imprisonment in default. 
The single judge referred his application for leave to appeal against 
conviction to this court and it has been argued before us with great 
skill by Mr Adams. 

The facts of the case are these. On 9th January, 1976, Doukas was 
engaged as a casual wine waiter at the Cunard International Hotel at 
Hammersmith, and it seems that on that engagement he gave a false 
name and possibly also a false address to his employers. Not very long 
after his engagement, he was found on the fire escape of the hotel by 
one of the assistant managers of the hotel. It was against the rules for 
him to be on the fire escape but that was not the real gravamen of his 
offence, because found in his coat pocket were six bottles of wine. 
They were not of a type which was stocked or sold by the Cunard 
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International Hotel and, for obvious reasons, there were strict rules 
which prohibited waiters or other hotel employees from coming to 
work at that hotel equipped with their own bottles of wine or alco- 
holic liquor of any sort. On being questioned by the assistant manager 
as to the reason for having this wine in his possession, the applicant 
said that it was there for a private celebration with some of his friends 
after the hours of work were over. A little later he told another member 
of the staff that it was a present for a colleague. The police were sum- 
moned and three police officers arrived. They saw the applicant in the 
security office of the hotel before taking him to the police station to 
question him. While at the police station the police thought it might be 
worth while to examine the contents of the applicant’s motor car. 
It was worth while, because they found bottles of spirits, gin, whisky, 
brandy — and also bottles of Cointreau, in the car. 

The original charge against the applicant was theft by deception, 
but the charge on which he stood his trial was, as I have indicated, 
going equipped to cheat and the articles which were said to be the art- 
icles for purposes of cheat were alleged to be both the spirits and the 
wine. A long discussion took place between counsel for the defence and 
the Crown and the judge as to the particular offence which had been 
committed. It was mooted at one point that the real offence was theft 
and it was submitted by the defence that there was no evidence on 
which the charge as eventually laid could be justifiably left to the jury 
to decide. The way in which the Crown put the matter was this. They 
relied on certain admissions which the police said the applicant had 
made to them when he was being questioned at the police station. It 
would be convenient perhaps for me to read a passage in the sum- 
ming-up which dealt with this matter, reminding the jury what it was 
that the police officers had said on this point: 


‘After a pause, according to all three officers — and this is of great 
importance; it is entirely a matter for you whether you decide it 
happened or not but all three officers swear that it did happen, that 
after a pause, according to the prosecution evidence, he came clean 
and said: ‘Look, I will tell you the truth’”’. He was properly caution- 
ed and told that he need not say anything ... The accused went on 
to say: ‘‘I take the wine in. If a carafe is ordered I substitute my own 
wine and make out a separate bill for the customer from the hotel’s 
bill and I keep the money”. There, the prosecution say, is a con- 
fession of an intended deliberate deception .. .’ 


The judge went on to point out that in his evidence the applicant had 
denied saying anything of the sort and said that it had been made up 
by the officers, and the judge pointed out to the jury that this was a 
serious conflict of evidence between the two sides on which the jury 
had to make up their minds. The real issue was left properly to the jury, 
namely, that the truth or otherwise of that alleged confession was at 
the very basis of the whole case. There is no criticism whatsoever of the 
judge’s summing-up, nor indeed could there be. The only criticism 
which is levelied against the conviction is that the judge was wrong in 
law in rejecting the submission, made by the defence at the close of the 
prosecution case, that the evidence did not prove the offence alleged, 
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the facts of this case, in all material respects, being the same as in R v 
Rashid(1). Then it goes on to a second ground which must be dealt 
with hereafter. This court has to decide whether the judge was wrong 
in law in rejecting the applicant’s submission. 

The offence of going equipped to cheat is to be found in s 25 of the 
Theft Act, 1968. Section 25(1) reads: 


‘A person shall be guilty of an offence if, when not at his place of 
abode, he has with him any article for use in the course of or in 
connexion with any .. . cheat’. 

Subsection (5) of that section, in so far as it is material, reads: 
‘For purposes of this section . . . “‘cheat’”? means an offence 


under s. 15 of this Act.’ 


Section 15 deals with obtaining property by deception and reads: 


‘(1) A person who by any deception dishonestly obtains property 
belonging to another, with the intention of permanently depriving 
the other of it, shall on conviction on indictment be liable to im- 
prisonment for a term not exceeding ten years . . . (4) For the pur- 
poses of this section ‘‘deception’’ means any deception (whether 
deliberate or reckless) by words or conduct as to fact or as to law, 
including a deception as to the present intentions of the person 


using the deception or any other person.’ 


Combining those two sections of the 1968 Act, ss 25 and 15, which 
are apposite, one reaches this result: ‘A person shall be guilty of an 
offence if, when not in his place of abode, he has with him any article 
for use in the course of or in connection with, any deception, whether 
deliberate or reckless, by words or conduct, as to fact or as to law, for 
purposes of dishonestly obtaining property belonging to another with 
the intention of permanently depriving the other of it.’ If one analyses 
that combined provision, one must conclude that the following items 
have to be proved. First of all that there was an article for use in con- 
nection with the deception: here the bottles. Secondly, that there was 
a proposed deception: here the deception of the guests into believing 
that the proffered wine was hotel wine and not the waiter’s wine. 
Thirdly, an intention to obtain property by means of the deception, 
and the property here was the money of the guests which he proposed 
to obtain and keep. Fourthly, dishonesty. There was twofold dis- 
honesty in the way the Crown put the case. First of all the dishonesty 
in respect of his employers, namely, putting into his pocket money 
which really should go to the hotel and, more important, the second 
dishonesty, vis-a-vis the guests, the lying to or misleading of the guests 
into believing that the wine which had been proferred was the hotel 
wine and not the waiter’s wine. Fifthly, there must be proof that the 
obtaining would have been, wholly or partially, by virtue of the decep- 
tion. 


The prosecution must prove that nexus between the deception and 
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the obtaining. It is this last and final ingredient which, as we see it in 
the present case, is the only point which raises any difficulty. Assum- 
ing, as we must, and indeed obviously was the case, that the jury ac- 
cepted the version of the police interviews and accepted that the 
applicant had made the confession to which I have referred, then the 
only question was: Would this obtaining have in fact been caused by 
the deception practised by the waiter? 

We have, as in the notice of appeal, been referred to the decision in 
R v Rashid(1) which was a decision by another division of this court. 
That case concerned not a waiter in a hotel, but a British Railways 
waiter who substituted not bottles of wine for the railway wine, but his 
own tomato sandwiches for the railway tomato sandwiches. It is to 
be observed that in that case the basis of the decision was that the sum- 
ming-up of the judge to the jury was inadequate. On that basis the 
appeal was allowed. But the court went on to express its views obiter 
on the question whether in these circumstances it could be said that the 
obtaining was by virtue of deception and it came to the conclusion, 
as I say obiter, that the answer was probably No. 

Each case of this type may produce different results according to 
the circumstances of the case and according, in particular, to the 
commodity which is being proferred. In the present case the question 
has to be asked of the hypothetical customer: Why did you buy this 
wine? or, if you had been told the truth, would you or would you not 
have bought the commodity? It is, at least in theory, for the jury in 
the end to decide that question. 

Here, as the ground of appeal is simply the judge’s action in allow- 
ing the case to go to the jury, we are answering that question, so to 
speak, on behalf of the judge rather than the jury. Was there evidence 
of the necessary nexus fit to go to the jury? So far as the wine is 
concerned, we have no doubt that the hypothetical customer, faced 
with the waiter saying to him: ‘This is not hotel wine, this is stuff 
which I have imported into the hotel myself and I am going to put the 
proceeds of the wine, if you pay, into my own pocket’, would certainly 
answer: ‘I do not want your wine, kindly bring me the hotel carafe 
wine’. Indeed it would be a strange jury that came to any other con- 
clusion, and a stranger guest who gave any other answer, for several 
reasons. First of all the guest would not know what was in the bottle 
which the waiter was proffering. True he may not know what was in 
the carafe which the hotel was proffering, but he would at least be 
able to have recourse to the hotel if something was wrong with the 
carafe wine, and he would have no such recourse to the waiter. If he 
had, it would be worthless. 

It seems to us that the matter can be answered on a much simpler 
basis. The hypothetical customer must be reasonably honest as well as 
being reasonably intelligent and it seems to us incredible that any 
customer to whom the true situation was made clear would willingly 
make himself a party to what was obviously a fraud by the waiter on 
his employers. If that conclusion is contrary to the obiter dicta in R v 
Rashid(1), then we must respectfully disagree with those dicta. It is 
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not necessary to examine the question any further whether we are 
differing from R v Rashid or not. But it seems to us beyond argument 
that the judge was right in the conclusion he reached and was right to 
allow the matter to go to the jury on the basis which he did. 

There are two other matters which are raised on behalf of the 
applicant. The first is the question of the gin, whisky, brandy and 
Cointreau which was found in the applicant’s car and was included 
in the indictment as being part of the articles which were being used 
for cheating. The jury were invited, if they wished, to come to a separ- 
ate conclusion on the spirits from that which they reached on the wine. 
They did not make any distinction and counsel for the applicant sug- 
gests that they must have been wrong so far as the spirits were con- 
cerned on the basis that any customer who was proffered a sealed 
bottle of a proprietary brand of spirits, either brandy, whisky or gin, 
would be certain, or might reasonably be expected to say: ‘Yes’ to the 
waiter’s offer, although he may have said: ‘No’ so far as the wine was 
concerned. We think that the same reasoning can be applied to that. 
No reasonable customer would lend himself to such a swindle, whether 
the basis of the swindle was wine or spirits. 

Finally, the last part of the notice of appeal reads: 


‘the terms of the [applicant’s] alleged confession, which was the 
basis of the prosecution case, did not preclude the possibility that 
the customers would be willing parties to the defendant’s scheme.’ 


With respect to counsel for the applicant it is not altogether clear what 
that means, but I think the way he explained it to us was this. The way 
in which the applicant answered the questions of the police in the 
passage which I have read did not preclude his giving the customers a 
choice, namely: “There is carafe wine of the hotel if you wish it. There 
is also the wine which I have here, which is my wine, if you wish that. 
Kindly select which you would prefer.’ It seems to us that that is an 
unreal hypothetical situation which would never, in the circumstances 
of this case, have arisen. For the reasons which we have endeavoured to 
explain in this judgment, we are of the view that there is no basis on 
which this application can properly be founded. Consequently the 
application is refused. 


Application refused. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lord Widgery, C.J., Mais, J. and Boreham, J.) 


October 25, 1977 
R. vOAKWELL 


Criminal Law — Threatening behaviour likely to occasion breach of 
the peace — Evidence sufficient to form ground for charge of affray 
— Public Order Act, 1936, s. 5. 


The appellant was convicted at a Crown Court of using threatening be- 
haviour whereby a breach of the peace was likely to be occasioned. A police 
officer said in evidence that he saw the appellant fighting with another man 
and that he intervened and stopped the fight when the appellant assaulted 
him, and he arrested him. It was contended on appeal that when he was ar- 
rested the appellant had gone past the stage of preparing or threatening to 
fight and was actually fighting, and that it was not then open to the prose- 
cution to proceed with a charge under s. 5 of the Act of 1936 but should have 
proceeded with such a charge as one of affray. 

Held: the fact that the facts of a case would fit another offence was not 
enough to prevent them being used as a basis for the offence charged if they 
were the true basis for it; in the present case merely because the facts might 
have fitted a charge of affray or some other offence did not preclude the 
prosecution from proceeding on the charge of threatening behaviour. 


Criminal Law — Trial — Summing-up — Presentation of case by judge 
— Presentation by Crown not followed. 


Per Curiam: When summing-up a case to the jury a judge is not under an 
obligation precisely and exactly to follow the presentation of the case as put 
before him by the Crown. What the judge has got to do is to secure a fair and 
sound conclusion at the end of the case. If the judge does not strictly follow 
the form of presentation which the Crown have chosen to adopt it is always 
open to the defence to contend that that has resulted in a verdict which is 
unsafe or unsatisfactory. It does not in general amount to an irregularity at 
the trial within the meaning of the Criminal Appeal Act, 1968 [see s. 2(1)(c).] 


Appeal by Edward James Clive Oakwell against his conviction at 
Margate Crown Court of using threatening behaviour whereby a breach 
of the peace was likely to be occasioned, contrary to s 5 of the Public 
Order Act, 1936. 


P. Digney for the appellant. 
G. Nice for the Crown. 


LORD WIDGERY, C.J., delivered the following judgment of the 
court: On 3rd June, 1977, at Margate Crown Court the appellant faced 
an indictment containing a number of counts, two of which directly 
applied to him in the following terms. Count 1 accused him of using 
threatening behaviour whereby a breach of the peace was likely to have 
been occasioned under s 5 of the Public Order Act, 1936. On that 
count he was convicted and he was sentenced to 12 months’ imprison- 
ment concurrent with a term he was already serving. A further count 
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(count 3) charged him with assaulting a police constable, one Alan 
Tapson, in the execution of his duty, and in respect of that count the 
jury disagreed and the matter was allowed to remain on the file. The 
relationship between the two counts and the jury’s attitude towards 
them is very important having regard to the form of the arguments to 
which we have listened. 

The circumstances of the case so far as relevant were these. At 
about midnight on 29th January there was a disturbance in the High 
Street, Sheerness. Pc Tapson was on duty in that area and he described 
how he had seen men fighting, and that one of the men so fighting was 
the appellant who was shouting and swearing. It is sufficiently impor- 
tant to refer to the transcript itself to see exactly how Pc Tapson des- 
cribed this matter. The judge said in his summing-up to the jury: 


‘he said he saw seven or eight young people near the Ivy Leaf 
Club. They were shouting and singing in high spirits, and you will 
probably have little difficulty in deciding in this case that except 
for the police officers, everyone else had been to the party and had 
probably been drinking; and he [i e Pc Tapson] says he saw them 
walking along. He said two of them were near the entrance to 
Burtons, by the Chinese restaurant. He said he heard shouts behind 
him and he said: “‘I saw two men fighting”, and he says it was [the 
appellant] and of course there is a body of evidence to say that it 
was not [the appellant], it was Love. At any rate he said it was [the 
appellant]. He said: “I saw [the appellant] punch the other man in 
the head. The other man had his back to me’”’, and he radioed for 
assistance. He said: “I walked over and tried to break the fight up. 
They were grappling together, not punching’’. He said: “I grabbed 
hold of [the appellant] by the collar. There were about half a 
dozen in the doorway. The other people did not help or hinder. 
I tried to push him away from the other person. [The appellant] 
began to squirm and got away from me. I said to [the appellant] : 
‘Pack it up, I am arresting you for breach of the peace’.” That is 
what the officer said. “I was holding him. I spoke loud enough for 
[the appellant] to hear. He could hear me. I was wearing my helmet. 
He carried on struggling and turned his back on me.” Then he went 
on to say: “I grabbed hold of him round his neck to try and restrain 
him. He carried on struggling and shouted: ‘Why don’t you fucking 
well get off.’ He then hit me twice in my stomach with his left 


” 9 


elbow”’. 


That is the incident as related by Pc Tapson. Much of it was in issue 
naturally enough. It constituted the prosecution case. 

In the interest of tidiness and the simplicity of presentation for the 
jury the Crown made what seems to us to have been a perfectly sen- 
sible decision, and that was that the first count alleging threatening 
behaviour should be regarded as supported primarily by what happen- 
ed before Pc Tapson was assaulted, and that the charge of assaulting 
the police constable should be based on the assault itself. 

The first thing to observe is that there are three main points taken 
by counsel for the appellant in this court. The first one is concerned 
with the meaning of the phrase ‘threatening behaviour’ in s 5 of the 
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Public Order Act, 1936. I do not think I shall do an injustice to his 
argument if I say that the point he seeks to make is this. He says that 
there is a difference between a threat of violence and actual violence 
itself. He says a threat of violence is very often the preliminary leading 
up to actual violence, and in this case the evidence presented to the 
jury so far as the behaviour of the appellant was concerned was that he 
was actually fighting. In other words, he had gone beyond the stage 
of merely preparing for a fight or threatening to fight, and had reached 
the point where actual fighting had occurred. It is submitted that 
when that happens it is not open to the Crown to continue with an 
allegation of use of threatening behaviour under the 1936 Act and that 
they must proceed with a charge such as a charge of affray if the 
other grounds were available to them in the particular circumstances. 
In other words, the argument put before us is that these various of- 
fences, similar and linked as they are, are nevertheless separate and 
exclusive, and that, if the truth of the matter here was that the offence 
which had been committed was an affray, the Crown could not succeed 
by proceeding with their charge of using threatening behaviour. 

We do not think that is right. We think that there are often instances 
in which various offences overlap and in which a set of circumstances 
can conceivably amount to one of several offences. We do not know of 
any principle whereby the fact that the facts would fit another offence 
is enough to prevent them being used as a basis for the offence charged, 
if they are the true basis for it. We do not think there can be any doubt 
that there was evidence before the jury on which the jury was entitled, 
if they thought fit, to say that the conduct of the appellant over this 
quite short period in respect of which these charges were brought was 
conduct that amounted to the use of threatening behaviour. 

In saying that we do not overlook the fact that the second count 
(or third count as it was treated in the indictment) was dismissed. It is 
quite evident that the jury did not accept all of Pc Tapson’s evidence, 
because, if they had, they would have found the appellant guilty of 
assault as well. But we do not think that touches on the mischief 
alleged here on the first point put before us by counsel for the appel- 
lant, and we do not agree with his proposition that, merely because 
the facts might have fitted affray or some other offence, it was not 
open to the Crown to proceed on the third charge of threatening 
behaviour. 

The second point is again an interesting one, well presented if one 
may say so. Counsel for the appellant says that in opening this case, as 
I have already indicated, counsel for the Crown confined himself to 
the pre-assault incidents when he was seeking to establish the charge in 
count 3. Counsel for the appellant says that the judge did not follow 
that pattern and directed the jury indifferently according to whether 
the offence was pre-assault or post-assault as far as this was concerned, 
and he makes good his allegation by one or two passages in the middle 
of the summing-up, starting at the point when Pc Tapson is giving his 
evidence and when the other officers are brought in to give theirs, 
and we are asked to remember that the other police officers did not 
arrive until after the alleged assault on Pc Tapson. In other words, 
they came in the post-assault period. That is how the judge reminds the 
jury of the evidence they gave. He said: 
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‘I think it would be convenient if I deal with Pc Gibbons next. 
He said that he was on duty in uniform with Pc Graves and that he 
went to The Crescent where he saw eight or nine youths standing in 
the entrance to Burtons, that is round the clock tower. Eight or 
nine youths were struggling violently in the doorway. He said they 
parked the car by the clock tower. He said three of them were 
fighting. Now if that is right, it is a matter for you, you may wonder 
which three of them were fighting, because the evidence had been 
that Mr Horner was certainly fighting, he admits that, and Mr Love 
appeared to be fighting. Do you think the third man may have been 
Mr Oakwell? He said three of them were fighting and the rest were 
apparently pulling them apart, all shouting and swearing. If they 
were all shouting and swearing that would include Mr Oakwell, 
and do you think that would constitute threatening behaviour?’ 


In a later passage the judge said, reporting the evidence of Pc Tap- 
son: 


‘We pulled Oakwell away from the rest. There was noise going on. 
Oakwell protested at being taken away. He was struggling and 
swearing a lot. Mr Bowen said nothing to me. I saw Mr Bowen 
coming into the police station and he said: “It is possible someone 
spoke to me but I paid no attention”. He said Oakwell was in with 
the crowd, pushing and shouting, not actually fighting: pushing 


inwards, shoving: pushing into the crowd. Oakwell was definitely 
part of the crowd. Others were doing the same thing; certainly 
Oakwell was.’ 


There is, we think, no doubt that the judge was not so precise in 
distinguishing between pre-assault incidents and post-assault incidents 
as was counsel for the Crown, or as counsel for the appellant would 
wish him to be. But this, it must be remembered, was all one incident, 
and a very short incident at that, from the moment when the fighting 
broke out to the moment when Pc Tapson was on the ground and the 
police reinforcement had arrived. 

We think the proper approach to the argument put forward on this 
point is this. It is not the obligation of the judge precisely and exactly 
to follow the presentation of the case as put before him by the Crown. 
What the judge has got to do is to secure a fair and sound conclusion 
at the end of the case. If the judge does not strictly follow the form of 
presentation which the Crown have chosen to adopt, then it is always 
open to the defence to contend that that has resulted in a verdict 
which is unsafe or unsatisfactory. It does not, in our judgment, in 
general amount to an irregularity at the trial within the meaning of 
the Criminal Appeal Act, 1968. But undoubtedly where the Crown 
approach is departed from by the trial judge it is open to the defence 
to contend, if they can, that the verdict is thereby rendered unsafe or 
unsatisfactory. We approach counsel for the appellant’s second point 
on that footing, and, having regard to all the factors which I have set 
out at some length, we do not think it can be said that the verdict 
was rendered unsafe or unsatisfactory by the judge’s failure exactly 
and precisely to follow the method of presentation favoured by counsel 
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for the Crown. 

Then one comes to the third point. The third point is a point on 
identification. It is alleged that the directions given in the recent case 
of R v Turnbull(1) were not applied to the identification problem 
which it is said arose in this case. To start with, it was something of a 
surprise to the court to realise that any identification problem arose 
in the case at all. But further investigation shows that it amounts to 
this. There was a period when Pc Tapson was on the ground when he 
had not got Oakwell in his sight, and the suggestion is that there may 
have been confusion in Pc Tapson’s mind between the man who knock- 
ed him down and the man Oakwell, who was standing up beside him 
when he got up again. 

This is not the sort of identity problem which R v Turnbull(1) is 
really intended to cope with. R v Turnbull is intended primarily to deal 
with the ghastly risk run in cases of fleeting encounters. This certainly 
was not that kind of case. Prompted by counsel doing their duty, the 
judge gave the jury a special passage in the summing-up on identifi- 
cation at the end, and we think it was perfectly adequate for the 
relatively minor identification problem which is eventually disclosed 
in this case, it being possible to say there might have been a mistake 
made. 

For all those reasons, and despite the fact we have had forceful and 
helpful argument by counsel on both sides, we have come to the con- 


clusion that none of the points made by counsel for the appellant is 
good and that the only proper conclusion is that the appeal should be 
dismissed. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Chief Prosecuting Solici- 
tor, Kent County Police Authority. 


Reported by G.F.L. Bridgman Esq., Barrister 
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COURT OF APPEAL (CRIMINAL DIVISION) 
Widgery, C.J., Scarman, L.J., and Nield, J.) 


June 16th, 1977 
R. v FORD 


Criminal Law — Soliciting by man for immoral purposes — Consenting 
parties over 21 — Contemplated conduct in private — Sexual Offences 
Act, 1956, s. 32 — Effect of Sexual Offences Act, 1967, s. 1(1). 


By s. 13 of the Sexual Offences Act, 1956: “It is an offence for a man 
to commit an act of gross indecency with another man, whether in public or 
in private, ... or to procure the commission by a man of an act of gross 
indecency with another man”. By s. 32: “It is an offence for man persistently 
to solicit or importune in a public place for immoral purposes”. 

By s. 1(1) of the Sexual Offences Act, 1967. “Not withstanding any statutory 
or common law provision ... a homosexual act in private shall not be an 
offence provided that the parties consent thereto and have attained the age 
of 21 years”. 

The applicant stood in a public place persistently suggesting to another 
man that he should go back with the applicant to his (the applicant’s) flat 
for homosexual purposes. Both men were more than 21] and it was implicit 
that the homosexual conduct should take place in private. The applicant was 
convicted of an offence under s. 32 of the Act of 1956. On an application 
by him for leave to appeal against his conviction, 

Held: the provisions of s. 1(1) of the Act of 1967 and the “immoral pur- 
poses” in s. 32 of the Act of 1956 covered entirely different areas; the fact 
that the conduct contemplated by the applicant had ceased to constitute a 
criminal offence did not prevent its being an immoral purpose within s. 32 
of the Act of 1956; the application would be dismissed. 


Application by Graham Deighton Ford for leave to appeal against 
his conviction at Bournemouth Crown Court of importuning in a public 
place for immoral purposes. 


H Hebron for the applicant. 
R P Guy for the Crown. 


LORD WIDGERY, C.J.: delivered the following judgment of the 
court: On 26th October, 1976, at Bournemouth Crown Court the 
applicant was convicted of persistently importuning for immoral 
purposes and he was conditionally discharged for three years and a 
financial order was made against him. He now seeks leave to appeal 
against conviction although being on a point of law it is questionable 
whether he needs leave. The statutory provision under which the 
charge was brought is the Sexual Offences Act, 1956, s. 32, which 
provides: 


‘It is an offence for a man persistently to solicit or importune in 
a public place for immoral purposes.’ 


The facts of the case were that the applicant stood outside a public 
lavatory in Bournemouth persistently suggesting to another man, who 
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in fact was a police officer in plain clothes, that he should go back with 
the applicant to his flat for homosexual purposes. Both parties were 
over 21 and it is implicit that the homosexual conduct would take 
place in private. The only question at the trial, as it is the only question 
before us, was whether those circumstances of persistent importuning 
can, as a matter of law, amount to an offence under s. 32. 

We venture to think that before the passing of the Sexual Offences 
Act, 1967, no one would have questioned that the action admitted 
here by the applicant was an offence under s. 32. There is not a great 
wealth of authority on the meaning of the section and indeed the 
only case cited to us which is directly relevant is Crook v Edmondson 
(1). That was what is sometimes called a ‘kerb crawling’ case, that is 
to say, the defendant in the proceedings had driven slowly along the 
street soliciting women for the purpose of having intercourse with 
them. He was charged under s. 32 and he was acquitted by the magis- 
trates. There was an appeal to the Divisional Court against that 
acquittal it being alleged as a matter of law that the offence was com- 
mitted on those facts. Winn, L.J., giving the first judgment in the 
Divisional Court, observed on the wide meaning of the phrase ‘immoral 
purposes’ and expressed the opinion that the phrase ‘immoral purposes’ 
as found in s. 32 of the 1956 Act could not be given the wide, and what 
he described as the ordinary meaning, of being all purposes involving 
conduct which had the property of being wrong. He went on to say 
that it seemed to him that ‘immoral purposes’ for the purposes of this 
section ‘must be immoral in respect of sexual conduct’, and that quali- 
fication on the phrase ‘immoral purposes’ is to be seen in the other 
judgments. Winn, L,J., went on to say that that was still not necessarily 
the end of the matter, and, having regard to the history of this provi- 
sion, he expressed the tentative opinion that ‘immoral purposes’ for the 
purposes of s. 32 meant immoral purposes such as are referred to in 
Part I of the 1956 Act. In Part I of the 1956 Act one finds in s. 13 
the offence created of indecency between men. Therefore, as it seems 
to us, whichever way one approaches this matter, whether one adopts 
Winn, L.J.’s first test, namely, that the immoral purposes must be in 
respect of sexual conduct or whether one adopts his second test that 
the immoral purposes must be such as are referred to in Part I of 
the 1956 Act, in each case the result is that the action complained of 
here is capable of being within the meaning of ‘immoral purposes’. 

The offence in question today was committed later than the decision 
in Crook v Edmondson(1) and, indeed, after the passing of the Sexual 
Offences Act, 1967. That Act, in s. 1(1), provides: 


‘Notwithstanding any statutory or common law provision ... 
a homosexual act in private shall not be an offence provided that the 
parties consent thereto and have attained the age of twenty-one 
years.” 


As I have already said, before the 1967 Act was passed, we venture to 
think that no one would have doubted for one moment that to impor- 
tune a man for homosexual practices in private was importuning 
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for immoral purposes within the meaning of s. 32 of the 1956 Act. 
The only question before us is whether the 1967 Act has made any 
change. So far as one can see, the only relevant effect of the 1967 
Act is to prevent this homosexual conduct in private from being an 
offence against the law. That that consequence flows from the 1967 
Act is beyond doubt and that seems to us to be the only consequence. 
Therefore, although counsel for the applicant seemed a little reluctant 
to commit himself to the proposition, it seems to us that the only 
possible way in which this appeal can be put is that by virtue of the 
1967 Act the contemplated act has ceased to be a criminal offence 
and therefore for that reason has ceased to be an ‘immoral purpose’ 
within s. 32. We do not think much of that argument. It seems to us 
that the phrases ‘immoral purposes’ and ‘offence against the law’ or 
‘criminal offence’ cover entirely different areas. It may be that the 
areas overlap, but they are different, and the fact that the conduct 
contemplated by the accused has now itself ceased to have the stamp 
of a criminal offence does not seem to us to make the slightest 
difference. 

In our judgment, the right way to deal with this case was the way 
adopted by the judge, that is to say, for him to rule whether the act 
complained of could amount to an offence, and, having correctly 
ruled in this case that it could, then to leave it to the jury to decide 
whether the conduct involved immoral purposes. The jury were properly 
directed, they clearly took the view that it did involve immoral pur- 
poses, and so do we, and accordingly the application is refused. 


Application refused. 


Solicitors: Preston & Redman, Bournemouth: M J Davies, Dorset 
Police Authority. 


Reported by G.F.L. Bridgman Esq., Barrister. 
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COURT OF APPEAL (CRIMINAL DIVISION) R. v Anderson 
(Ormrod, L.J., Thompson, J., and Jupp, J.) Cunnathamaaia 


November 15, 1977 


R. v ANDERSON 


Criminal Law — Criminal bankruptcy order — Jurisdiction of Crown 
Court — Sums charged in indictment less than £15,000 — Total 
involved in defendant’s dishonesty, £26,000, taken into consider- 
ation by judge when passing sentence — “Other relevant offences” 
Matters to be specified in order — Appeal against order — Contention 
that order a nullity — Effect of order — Powers of Criminal Courts 
Act, 1973, s. 39(1)(3), s. 40(1), sched. 2, para. 9(1)(3). 


By s. 39(1) of the Powers of Criminal Courts Act, 1973: ‘‘Where a person 
is convicted of an offence before the Crown Court and it appears to the 
court that — (a) as a result of the offence, or of that offence taken together 
with any other relevant offence or offences, loss or damage . . . has been suffer- 
ed by one or more persons whose identity is known to the court; and (b) the 
amount, or aggregate amount, of the loss or damage exceeds £15,000; the 
court may . .. make a criminal bankruptcy order against [the offender] in 
respect of the offence or, as the case may be, that offence and the other 
relevant offence or offences.” 

The appellant was convicted of a number of offences of dishonesty and 
was sentenced to six years’ imprisonment (reduced on appeal to four years), 
and a criminal bankruptcy order was made against him under s. 39(1). The 
total amount involved in the case and taken into consideration in determining 
sentence was some £26,000, but the aggregate sum involved in the counts of 
the indictment did not amount to the £15,000 fixed by s. 39(1), and it was 
contended on behalf of the appellant that for that reason the court had had 
no jurisdiction to make an order under s. 39(1). 

Held: while under s. 40(1) of the Act no appeal lay against the making of a 
criminal bankruptcy order, where it was said that the order was a nullity the 
court could adjudicate on the matter; s. 39(1) had in effect created a new 
kind of act of bankruptcy and it would not be right to construe it strictly as 
if it were a criminal statutory provision with the traditional methods and 
restrictions on the construction of such a statute; the words in s. 39(1) in 
respect of the “offence . .. and the other relevant offence or offences”” meant 
the offences which the court has taken into consideration in determining 
the sentence, and in the present case the court took into account the fact 
that the total sum involved in the appellant’s dishonesty was of the order of 
£26,000; the Crown Court, therefore, had jurisdiction to make a criminal 
bankruptcy order 

Held, further: a criminal bankruptcy order was no more than prima facie 
evidence of the existence of the debts specified in the order, and under para. 
9(1) of sched. 2 to the Act of 1973 the creditor or the criminal debtor could 
dispute the amount of the debt, but the effect of para. 9(3) would appear 
to be that on the question whether the offence was committed by the person 
mentioned in the order the order was conclusive. 

Observations on difficulties arising in complying with the provisions of 
s. 39(3) of the Act of 1973 which deals with the matters to be specified in a 
criminal bankruptcy order. 


Appeal by Keith Anthony Anderson against his convictions at the 
Central Criminal Court of obtaining property by deception and other 
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offences when he was sentenced to six years’ imprisonment (reduced 
to four years) and a criminal bankrupcy order was made against him 
under s. 39(1) of the Powers of Criminal Courts Act, 1973. 


K. Bagnall, Q.C., and J. Foy for the appellant. 
A. Goddard for the Crown. 
P. Mott as amicus curiae. 


ORMROD, L.J., delivered the following judgment of the court: In 
addition to the sentence of imprisonment, with which this court dealt 
yesterday, in this case, the judge below, after some considerable dis- 
cussion with counsel, decided to make a criminal bankruptcy order 
under what is now s 39 of the Powers of Criminal Courts Act, 1973. 
That was a course which, at the time, counsel for the appellant agreed 
with in preference to a compensation order being made. The trial judge 
then went in considerable detail into the background of criminal bank- 
ruptcy orders, and was at great pains to make sure that the criminal 
bankruptcy order which he intended to make should be factually 
right. 

It was accepted in the course of that discussion that the total amount 
involved in this case, and I use that phrase deliberately, was of the 
order of £29,000, although in fact it was subsequently reduced to a 
figure of about £26,000, for reasons which do not matter so far as this 
judgment is concerned, and the court proceeded on that footing. 
Difficulties then arose when it came to drawing the actual order. Two 
outstanding difficulties have been brought to the attention of this 
court. The first one, which is the important one, goes directly to the 
jurisdiction to make a criminal bankruptcy order, and, in spite of the 
fact that there is an express statutory provision which precludes a 
right of appeal against criminal bankruptcy orders, it is plain that where 
the suggestion is that the order is a nullity, this court can adjudicate 
on that matter as has been held in relation to other similar problems. 
So no questtion arises as to this court’s jurisdiction to deal with the 
problem. 

The difficulty which has arisen is that the aggregate sum involved in 
the actual counts in the indictment in this case does not amount to the 
minimum figure fixed by s 39(1) of the 1973 Act. That is the figure of 
£15,000. The total of the items or counts which were specifically char- 
ged, and of which the appellant was specifically found guilty, amounts 
to £7,112 and therefore is less than £15,000. So, the first question here 
is: Had the court below jurisdiction, in the sense of power, to make a 
criminal bankruptcy order? That takes us to s 39(1), which is the 
jurisdiction section and reads as follows: 


‘Where a person is convicted of an offence before the Crown 
Court and it appears to the court that — (a) as a result of the of- 
fence, or of that offence taken together with any other relevant 
offence or offences, loss or damage (not attributable to personal 
injury) has been suffered by one or more persons whose identiy is 
known to the court; and (b) the amount, or aggregate amount, of 
the loss or damage exceeds £15,000; the court may, in addition to 
dealing with the offender in any other way . . . make a criminal 





Justice of the Peace and Local Government Review Reports, May 27 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


bankruptcy order against him in respect of the offence or, as the 
case may be, that offence and the other relevant offence or of- 
fences.’ 


In s 39(2) ‘other relevant offence or offences’ is defined as meaning 


‘an offence or offences of which the person in question is con- 
victed in the same proceedings or which the court takes into con- 
sideration in determining his sentence.’ 


The crux of the matter, therefore, lies in the meaning to be given to 
the words, ‘or which the court takes into consideration in determining 
his sentence’. There are two points of view which have been argued 
most helpfully by all three counsel in this case, and we are indebted 
to them all for the assistance they have given on what is undoubtedly a 
difficult point. 

Before saying anything about the construction of that phrase in this 
section it is wise to bear in mind the particular nature of this section 
and those immediately following it which deal with criminal bank- 
ruptcy orders, for the reason that this section and s 35, which deals 
with compensation, are really attempts to bridge a gap which has 
always existed, and has never been bridged before, between the crim- 
inal law, or criminal code if one uses a more general phrase, and the 
civil code. These two sections are clearly designed by Parliament to 
make it easier, cheaper and more practicable in certain cases to bring 
into the criminal procedure an element of civil remedy, or alternatively 
to bring some part of the criminal law into the civil procedure. So far 
as s 39 is concerned, it creates this new concept of a criminal bank- 
ruptcy order, and what Parliament has in effect done, as we under- 
stand it, is to create a new kind of act of bankruptcy. So, when this 
section has to be construed, it would not be right, in our view, to 
construe it strictly as if it were a criminal statutory provision with the 
various traditional methods and restrictions on construction of such a 
statute. We are construing here what is essentially a bridging section, 
designed primarily to simplify procedure. 

With that in mind one comes to consider the phrase, ‘the offences 
which the court takes into consideration’. It has been pointed out, 
quite rightly, that this phrase is first to be found, as far as researches 
go, in the Criminal Justice Act, 1972, and it was that Act which intro- 
duced for the first time criminal bankruptcy orders, and also intro- 
duced the concept of compensation orders, and at the same time signifi- 
cantly extended the powers of the court in relation to restitution orders 
under s 28 of the Theft Act, 1968. In all those three contexts the 
Criminal Justice Act, 1972, uses this same phrase in ss 6 and 7, and also 
in the compensation section (s 1). The question is: Does that phrase 
mean offences taken into consideration in the technical procedural 
sense in which it is so often used, or has it got a wider significance? 
There are arguments both ways on this, but if this phrase is read liter- 
ally as it stands in the Act, it means what it says, simply offences which 
the court has taken into consideration in determining the sentence. 
There is no doubt whatever that in this case the court below, in pro- 
nouncing a sentence of six years’ imprisonment, which was yesterday 
reduced to four, unquestionably and indeed expressly took into ac- 


R. v Anderson 
Court of Appeal 


Ormrod, L.J. 





Justice of the Peace and Local Government Review Reports, May 27, 1978 


R. v Anderson 
Court of Appeal 


Ormrod, L.J. 


JUSTICE OF THE PEACE AND 


count the fact that the total sum involved in the dishonesty was of the 
order of £26,000, far in excess of the total of the specific charges 
which had been proved. Is that right, or is that wrong? The first obser- 
vation to be made is that the whole idea of taking into consideration 
other offences is a matter of practice and not of statute. That is made 
perfectly clear in Archbold’s Criminal Pleading, Evidence and Practice 
(39th edn), para 637, and by various decisions of this court in cases to 
which it is not necessary to refer. For various good practical reasons 
the courts have worked out a procedure to be followed in most of these 
cases — the procedure of making out a list of specific charges outstand- 
ing and submitting the list to the accused person, and asking him or 
her whether or not he or she wishes the other offences to be taken into 
consideration. From the point of view of the accused it has the advant- 
age of clearing up his record and getting rid of a lot of outstanding 
offences which might otherwise bring him before the court again. It 
saves the court’s time in hearing separate cases involving the other 
offences, and it is obviously a highly advantageous system. It has 
been necessary to introduce a fairly formal procedure in relation to it 
to avoid the consequent confusion which might arise if a fairly strict 
procedure has not been followed, but in the view of this court there is 
no compelling reason to read that procedure into the various sections 
of what was originally in the 1972 Act and is now in s 39 of the Powers 
of Criminal Courts Act, 1973. 

That being so, what are the limitations on this phrase? The practical 
limitations are not very difficult to define. They are what the Act 
says they are, the offences taken into consideration in determining the 
sentence. Counsel for the appellant has pointed out that in certain 
cases such as, for example, deciding to pass an extended sentence, 
the court takes into account not previous offences but previous con- 
victions. The court here is only concerned with two possible circum- 
stances, as we see it, and indeed as counsel for the Director of Public 
Prosecutions has put it to us. We are concerned with the ordinary 
situation where a list of other offences is submitted to the accused 
or the defendant and he admits his guilt of all of those offences or some 
of them, and they are then cleared up by including them in the sen- 
tence passed. That is one situation. The other situation, which arises 
in relation to fraud cases of all kinds, is that for convenience’s sake the 
prosecution elect to proceed on what are called sample offences. Police 
enquiries have revealed, very often, a whole series of offences, in some 
cases all committed against the same victim; in other cases, of course, 
the offences will have been committed against many different people. 
In those cases it is a matter of practical convenience for everybody to 
select certain sample charges or counts and proceed only on them, it 
being understood by the prosecution and the defence that there are 
many other similar offences which could have been charged, but have 
not been specifically charged. The trial proceeds on that basis, and 
sentence is in due course passed on that basis. 

If there is any doubt about it, there is, in the view of this court, 
ample opportunity for the defendant represented by counsel to make 
clear at an early stage whether or not the other offences not included 
in the indictment are in some way or other to be differentiated from 
those which have been included in the indictment. Here, as I said, there 
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was no question but that all the other offences, which added up to the 
sum of £29,000 odd, were of almost precisely similar nature to the 
ones in the indictment. 

The conclusion which this court has come to on the construction of 
s 39 of the 1973 Act is that the phrase ‘offences which the court takes 
into consideration’ must be construed as meaning exactly what it says: 
the offences for which the sentence is passed. In this case that is the 
aggregate sum of £29,000 or £26,000, whichever it may be. That deals 
with the question of jurisdiction. The court below, therefore, was quite 
right in thinking that it had the jurisdiction to make a criminal bank- 
ruptcy order. 

The only other problem which has arisen, and which has given us a 
considerable amount of thought, arises under s 39(3). This goes, not to 
jurisdiction, but to the actual drawing up of the criminal bankruptcy 
order and also to its evidential effect. It is right that we should say 
something about it. Section 39(3) provides: 


‘A criminal bankruptcy order shall specify — (a) the arnount of 
the loss or damage appearing to the court to have resulted from 
the offence or, if more than one, each of the offences; (b) the 
person or persons appearing to the court to have suffered that loss 
or damage; (c) the amount of that loss or damage which it appears 
to the court that that person, or each of those persons, has suffer- 


ed; and (d) the date which is to be the relevant date for the pur- 
pose of the exercise by the High Court of its powers under para. 
10 of sched. 2 to this Act in relation to dispositions made by the 
offender, being the date which appears to the court to be the earliest 
date on which the offence or, if more than one, the earliest of the 
offences, was committed.’ 


Reference has now to be made to sched. 2, which contains all the 
mechanism involved in this new concept. Turning to sched. 2, para 1 of 
Part I says: 


‘Subject to the provisions of this schedule, where a criminal 
bankruptcy order is made against any person he shall be treated 
as a debtor who has committed an act of bankruptcy on the date 
on which the order is made.’ 


That is the provision which was reterred to earlier as being an addition- 
al act of bankruptcy, a new type of act of bankruptcy created by this 
Act. Then, under para 2 of sched. 2: 


‘A person specified in a criminal bankruptcy order as having 
suffered loss or damage of any amount shall be treated for the pur- 
pose of any ensuing proceedings pursuant to — (a) ... or (b)...as 
a creditor for debt of that amount provable in the bankruptcy .. .’ 


That brings him into line with the ordinary creditor. 
Then we go on to Part II of sched. 2. Under Part II, the next im- 
portant paragraph is para 6. Paragraph 6 reads: 


‘For the purposes of ss. 5(2) and (3) of the [Bankruptcy Act, 
1914] (matters to be proved before receiving order is made) the 
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act of bankruptcy which a person is treated by this schedule as 
having committed and any criminal bankruptcy debt shall be treated 
as conclusively proved by the production of a copy of the criminal 
bankruptcy order in question...’ 


So that for the limited purposes of leading to the making of the receiv- 
ing order the terms of the order as specified in sub-s (3) of s 39 are to 
be taken as conclusively proving the matters set out in the order, but 
it is only for the purpose of leading to a receiving order that the con- 
tents of the criminal bankruptcy order are to be taken as proof, because 
when one looks at para 9 of sched. 2 to the 1973 Act, which deals in 
substance with proof of debt or debts in the bankruptcy, it is then per- 
fectly plain that the criminal bankruptcy order is no more than prima 
facie evidence of the existence of the debts specified in the criminal 
bankruptcy order. Under that paragraph it is open to either the creditor 
or the criminal debtor to dispute the amount of the alleged debt, 
either by saying the criminal bankruptcy order understates the amount 
of the debt or alternatively overstates it. So it is no more than prima 
facie evidence. 


Counsel for the appellant rightly drew our attention to para 9(3) 
which reads: 


‘Nothing in sub-paragraph (1) above shall be construed as entit- 


ling any person to contend that the offence or offences specified 
in a criminal bankruptcy order were not committed by the person 
against whom the order was made.’ 


The effect of that sub-paragraph seems to be that, in so far as it is a 
question of whether the offences were committed by the person in 
question, the criminal bankruptcy order is conclusive; it is not, of 
course, equivalent to a conviction, it is simply conclusive evidence 
that he or she committed the offences referred to. 

Paragraph 10 also contains an important provision in relation to 
dispositions of property, because under that paragraph, the relevant 
date for the purposes of setting aside dispositions of property goes 
back to the date which has to be specified in the criminal bankruptcy 
order, and that brings in s 39(3)(d). Under that paragraph, the court 
making the criminal bankruptcy order is required to specify the date 
which appears to it to be the earliest date on which the first offence 
was committed. So it dates the period in respect of subsequent dis- 
positions right back to the date of the first offence. It follows that it 
is very important for the criminal court making a criminal bankruptcy 
order to be explicit in specifying the date of the first offence in ques- 
tion. 

The difficulty in applying s 39(3) arises principally in relation to 
the first of the requirements of the order, that the order shall specify 
the amount of the loss or damage appearing to the court to have 
resulted from the offence, or, if more than one, ‘the offences’. It is 
not immediately obvious why it was considered to be necessary to 
require the court to allocate the loss or damage to each individual 
offence, but the fact is that the order is mandatory in form and must 
be complied with. Paragraphs (b), (c) and (d) are all perfectly compre- 
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hensible, para (b) identifying the persons who are in effect adjudged 
to be creditors and para (c) indicating the total amount which each of 
those creditors has lost. But para (a) goes beyond that. It requires the 
court, in the bankruptcy order, to allocate the loss to each offence, if 
more than one. There is no doubt that this may cause considerable 
difficulty when it comes to drawing criminal bankruptcy orders. 

In the present case the difficulty has been got round by the Central 
Criminal Court office. When I say ‘got round’ I do not mean to criticise 
them, but they have resolved this problem and they have dealt with it 
by specifying in sched. A the specific offences which appeared as 
counts in the indictment on which the appellant was convicted, and in 
sched. B they have set out a detailed list showing dates of offences and 
amount of damage or loss suffered in a schedule running to two and a 
half sheets. That is based on the enquiries and investigations that were 
made by the police, and in fact it represents a list of all the invoices 
which were affected by the same criminal deception as those on which 
the accused was convicted. What happened at the trial was that the 
Crown in opening stated the total amount of damage or loss suffered 
in this case by the appellant’s employers, and produced all the relevant 
invoices and made them exhibits, and produced either a shedule in the 
same form as sched. B or something very similar, and the trial pro- 
ceeded on the footing that all these offences were of the same character 
and nature as the offences actually charged in the indictment. The 
whole matter proceeded in the way which is usual in this type of case. 
In other words this is a case of system, and what the Crown was doing 
was to say that the appellant had been engaged in a systematic fraud 
over a period of some considerable time, involving a very large sum of 
money, and they proved that by selecting their six or so specific counts. 

In the view of this court the method of dealing with the drawing of 
this order is a satisfactory one. The Powers of Criminal Courts Act, 
1973, makes it plain that in practice, where a court is contemplating 
making a criminal bankruptcy order, it will be very important for the 
judge making the order to ensure that in due time the order can be 
drawn up in accordance with the provisions of s 39, and that will or 
may involve having available some such schedule as was produced in 
this case. We need say no more about it. 

It also follows from what we have said that it is of great importance 
to fix accurately the date of the first offence for the purposes of the 
criminal bankruptcy order. That being the position this court has 
come to the conclusion that the trial judge was entitled to make the 
order for the reasons we have given, and that the form of the order 
drawn up in the office at the Central Criminal Court was also right and 
in accordance with the provisions of the Act. Therefore we need say 
no more than that the criminal bankruptcy order stands. 

We would like to say once more how grateful we are to counsel for 
all the assistance we have been given. We have not referred specifically 
to the three cases we were referred to, simply because we do not think 
they really take the matter any further. The only case which perhaps 
we should have mentioned in passing, is R v Huchison(1). We only 





(1) 136 J.P. 304; [1972] 1 All ER 936 
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R. v Anderson refer to that case, because in the course of the judgment of this court 

given by Phillimore, L.J., express reference is made to what he called 

‘sample counts’, simply to draw attention to the fact that that form of 

Ormrod, L.J. prosecution is a well recognised one in appropriate cases. For these 
reasons the criminal bankruptcy order must stand. 


Court of Appeal 


Order accordingly. Leave to appeal to House of Lords 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police; Director of Public Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


R. v Manchester QUEEN’S BENCH DIVISION 
Magistrate (Lord Widgery, C.J., Park, J., and Watkins, J.) 


— May 9, 1977 


R. v MANCHESTER CITY STIPENDIARY MAGISTRATE 
Ex parte SNELSON 


Criminal Law — Trial — Committal — Refusal to adjourn proceedings — 
Discharge of defendant — Fresh committal proceedings — Juris- 
diction of magistrate. 


On November 24, 1976, the applicant appeared before a stipendiary magis- 
trate charged with offences under the Theft Act, 1968. He was remanded on 
bail to December 8 when it was intended to start committal proceedings. On 
that date the prosecution were not ready to proceed, and the applicant was 
remanded until January 13, 1977, for committal proceedings to take place. 
On that day the prosecution asked for a further adjournment, which the 
magistrate refused. The prosecution offered no evidence and the applicant 
was discharged. Subsequently proceedings were again begun against the 
applicant, and fresh committal proceedings were begun. On an application 
by the applicant for an order prohibiting the magistrate from enquiring 
further into the matter as an examining magistrate, 

Held: while in many cases in such circumstances as these the most conven- 
ient course would be for the prosecution to prefer a voluntary bill of indict- 
ment against the defendant if they wished to renew the proceedings against 
him there was no such settled practice to that effect as to deprive the magis- 
trate of jurisdiction to hear the second committal proceedings, and the appli- 
cation would be refused. 


Motion by Allan Snelson for an order of prohibition forbidding the 
stipendiary magistrate for the city of Manchester to enquire as an 
examining justice into offences under the Theft Act, 1968, which were 
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alleged to have been committed by the applicant in October, 1976. 


D. Brennan for the applicant. 
J. Bracewell for the prosecution. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of the applicant for an order of prohibition to prohibit the 
stipendiary magistrate for the city of Manchester from enquiring 
further as an examining justice into offences alleged to have been com- 
mitted by the applicant under ss 9 and 25 of the Theft Act, 1968, on 
28th October 1976. 

The applicant, with a co-defendant, one Bhardwaj, appeared before 
the City Magistrates’ Court on 24th November, 1976. Neither defen- 
dant had appeared in the court in which committals were heard, and, as 
deposed to in an affidavit before the court, committal proceedings 
could not have been commenced on the first appearance of these men 
before the court. They were put to their election, and they were re- 
manded on bail to 8th December when it was intended that committal 
proceedings should start. The prosecution were not ready by 8th Dec- 
ember because the witness statements were not complete. They had a 
total of seven witnesses from whom statements were required, and there 
were other difficulties. Accordingly, at the request of the prosecution, 
both defendants were remanded on bail until 13th January, 1977, for 
committal proceedings to take place on that date. 

Before 13th January, 1977, the prosecution file was completed by 
the police and submitted to the chief prosecuting solicitor. Again it 
was found by him not to be wholly satisfactory and the prosecution 
decided to apply for an adjournment on 13th January. This in due 
course took place. On 13th January the prosecution were still not in a 
position to go ahead. The magistrate, perhaps not surprisingly getting 
a little tired of this procedure, concluded that he would not give an 
adjournment and accordingly when the parties were before the court 
on 13th January there was nothing which the prosecution could do 
except to offer no evidence, and under s 7 of the Magistrates’ Courts 
Act, 1952, the applicant and his co-defendant were discharged. 

This liberty did not last long because in quite a short time the 
prosecution were ready. Since their proceedings had been discharged 
they had to start again. They could no doubt have applied to a High 
Court judge for a voluntary bill, but, for reasons which seemed good 
to them, they decided not to do that but to start committal proceed- 
ings afresh. Fresh committal proceedings were instituted, and it is in 
relation to those fresh committal proceedings that the present appli- 
cation for prohibition arises because the applicant says that the prose- 
cution have no power to bring forward a summons involving committal 
proceedings in respect of these same charges to which I have referred. 
Counsel for the applicant bases his arguments in the main, I think, on 
the fact that an application for a voluntary bill would have been ap- 
propriate in this case had the prosecution sought to take advantage of 
it. He submits the practice now has become so settled to use a volun- 
tary bill in this situation that it is wrong to go by any other procedure. 
He has to put his argument in that way because all the authorities show 
that no question of autrefois acquit arises by reason of the earlier 
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discharge of this applicant. One need not go into the details or look at 
the books for that proposition because everybody accepts that it is so. 
Counsel for the applicant, as I say, seeks to avoid the apparent difficul- 
ty that autrefois acquit is not an argument available to him by saying 
that the practice has crystallised and in effect requires in these circum- 
stances that a voluntary bill should be used. 

I have no doubt that counsel’s argument is without substance. It 
may be true that in nine cases out of ten when this situation arises a 
voluntary bill is the convenient course and it is taken, but in order to 
succeed before us counsel for the applicant has to show that the 
justices have no power to hear the second committal proceedings, and 
consequently that the prosecution are inviting the justices to go beyond 
their jurisdiction. This seems to me to be quite wrong, and the only 
aspect of the whole case which has troubled me is the feeling that if the 
prosecution are right in their argument there seems to be a risk that a 
defendant might be prejudiced by repeated committal proceedings all 
failing, resulting in a committal being repeated time after time by 
further similar attempts. I am satisfied that that particular difficulty is 
overcome, as counsel for the prosecution suggested, by the fact that 
this court has a discretionary power to see that the use of repeated 
committal proceedings is not allowed to become vexatious or an abuse 
of the process of the court. If that point is reached (and whether or not 
it is reached is a matter of degree), 1 have no doubt that it would be 
right for us to step in by prohibition to prevent the repeated use of 
this procedure. We have not come to that point by a very long way, 
and I do not think counsel for the applicant has made out his case. I 
would refuse his application. 


PARK, J. I agree. 


WATKINS, J. I agree. 


Application refused. 


Solicitors: Temperley, Taylor & Wilkinson, Middleton; D S Gandy, 
Manchester. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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October 21, 1977 
HOPSON v DEVON COUNTY COUNCIL 


Local Government — Meeting of local authority — Attendance allow- 
ance — Member of committee deemed to be member of authority 


— Right to allowance — Local Government Act, 1972, s. 173(1), 
s. 177(3). 


The plaintiff, a member of a district council, was appointed a member of 
the park committee of the county council and under s. 177(3) of the Local 
Government Act, 1972, was deemed for the purposes of inter alia s. 173 of 
the Act to be a member of the county council. By s. 173(1) “. .. any member 
of a local authority who is a councillor shall be entitled to receive a payment 
by way of attendance allowance, that is to say, a payment for the perfor- 
mance of any approved duty, being a payment of such reasonable amount, 
not exceeding the prescribed amount, as the local authority may determine”. 
The plaintiff sought a declaration that under s. 173(1) she was entitled to 
receive from the county council an attendance allowance in respect of her 
attendances at meetings of the park committee. 

Held: the words in s. 173(1) “who is a councillor” referred to those mem- 
bers of the local authority mentioned in the sub-section (here the county 
council) who were members of that authority because they were councillors 
of that authority and not because they were deemed to be members of that 
authority under s. 177(3); being a councillor of some other authority, although 
deemed to be a member of the county council, did not confer any right to 
receive an attendance allowance under s. 173(1); therefore, the plaintiff’s 
claim failed. 


Originating Summons by which the plaintiff, Elizabeth Hopson, 
claimed a declaration that under s. 173(1) of the Local Government 
Act, 1972, she was entitled to receive from the Devon County Council 
an allowance in respect of her attendances at meetings of a committee 
of the county council. 


N. R. Davidson for the plaintiff. 
M. Horton for the county council. 


Cur. adv. vult. 


21st October, 1977. MEGARRY, V-C., read the following judg- 
ment: This case turns on a short point of statutory construction. I 
have not found it altogether easy. The Local Government Act, 1972, 
provides, inter alia, for the making of two distinct types of payment 
to members of local authorities and certain other bodies. One is called 
an ‘attendance allowance’; this is a novelty introduced by the Act. 
The other is called a ‘financial loss allowance’; and this is based on 
there being a loss of earnings or additional expenses. These latter 
requirements do not apply to attendance allowances, which are payable 
even if there is no loss of earnings. There are also provisions for travel- 
ling and subsistence allowances, which do not come into the case in any 
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direct way. The issue between the parties is that the plaintiff claims 
against the defendant county council a declaration that she is entitled 
to attendance allowances, whereas the county council contends that she 
is not entitled to those, but only to financial loss allowances. I was 
told that the plaintiff does not hold any paid employment, so that 
financial loss allowances are of little or no use to her. The originating 
summons also claims an account of the sums due to the plaintiff. 

The plaintiff’s position is as follows. In 1971 she was elected a 
member of a district council. Initially, I think, this was the Tavistock 
Rural District Council, but after the changes made by the Local Govern- 
ment Act, 1972, she was a councillor of the West Devon District 
Council. She is not, and never has been, a member of the Devon County 
Council, the defendant in these proceedings. However, in 1973 the 
county council appointed her a member of the Dartmoor National 
Park Committee. The park, I was told, is wholly within the area of the 
county council, and partly within the area of the district council, and 
the committee is a committee of the county council. On that com- 
mittee there are 11 county councillors, three district councillors (in- 
cluding the plaintiff) and seven others. For the purposes of ss 173 to 
176 of the 1972 Act a member of a committee or sub-committee of a 
local authority or other body mentioned in s 177(1) is deemed to be a 
member of that body: s 177(3). For those purposes the plaintiff is 
thus deemed to be a member of the county council. On that footing, 
the plaintiff claims that she falls within the terms of s 173(1). This 
runs as follows: 


‘Subject to subs. (6) below, any member of a local authority 
who is a councillor shall be entitled to receive a payment by way of 
attendance allowance, that is to say, a payment for the perfor- 
mance of any approved duty, being a payment of such reasonable 
amount, not exceeding the prescribed amount, as the local author- 
ity may determine.’ 


Subsection (6), I should say, provides that a member of a parish council 
is not to be entitled to any payment under the section in respect of 
the performance ‘as such a member’ of an approved duty within the 
parish. Section 177(2) provides: 


‘In ss. 173, 174 and 176 above the expression “approved duty”, 
in relation to a member of a body, means any of the following 
duties, that is to say — (a) attendance at a meeting of the body, or 
of any of its committees or sub-committees; (b) the doing of any 
other thing approved by the body, or anything of a class so ap- 
proved, for the purpose of, or in connection with, the discharge of 
the functions of the body, or of any of its committees or sub- 
committees...’ 


I do not think I need read para (c) of this subsection. 

In its essence the plaintiff’s case is simple. She says that she satisfies 
all the requirements of s 173(1), and so is entitled to an attendance 
allowance. The first requirement is that she should be a ‘member of a 
local authority’. She is an elected member of a district council, and by 
virtue of her appointment as a member of the Dartmoor National 
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Park Committee, s 177(3) deems her for these purposes to be a mem- 
ber of the county council. By virtue of s 270(1), each body is a ‘local 
authority’ within the Act. Second, she is ‘a councillor’. True, she is not a 
councillor of the county council, but she is a councillor of the district 
council, and that, she said, suffices. Third, by virtue of s 177(2), 
attending meetings of the Dartmoor National Park Committee, which 
are meetings of a committee of the county council, is by virtue of 
para (a) an ‘approved duty’. Therefore, said her counsel, she is entitled 
to attendance allowances. 

It was the second requirement that gave rise to the argument. Coun- 
sel for the county council contended that being a councillor of another 
council did not suffice: what was required was that the claimant should 
be a councillor of the county council. One implied limitation of the 
meaning of the word ‘councillor’ seems plain enough. Construed in its 
context, I think ‘councillor’ is a term that must be confined to those 
who are councillors of bodies which the Act deals with, and that it 
would not be enough to be a member of some other council. Thus 
membership of the council of the Law Society would not suffice, 
quite apart from the consideration that membership of that council 
does not in ordinary speech carry with it the appellation ‘councillor’. 
But subject to that, counsel for the plaintiff contended that a coun- 
cillor of any council was ‘a councillor’ for the purposes of the Act. 
County councillors, district councillors and parish councillors all satis- 
fied the term ‘a councillor’ in s 173(1). ‘Councillor’, he said, was a 
generic term, and if it was to be restricted in its meaning to a particular 
kind of councillor, the Act must say so. I may say that I have not been 
referred to any definition of ‘councillor’ in the Act. 

One way in which the point was put during argument was whether 
or not ‘a councillor’ in s 173(1) was to be treated as being in effect 
‘a councillor of that local authority’, or whether, standing naked, or 
being read as if it were ‘a councillor of any local authority’, it was 
free from any restriction to the local authority already mentioned. 
Counsel for the plaintiff, of course, contended that the phrase ‘a 
councillor’, standing free and unrestricted as it did, ought not to be 
confined by treating it as if words of restriction (such as ‘of that local 
authority’) were added after it. On a broader front he suggested that 
the sense behind treating all councillors of any local government 
body in a special way was that they came up for periodical election, 
and so if it became known to the electors that some councillors were 
drawing attendance allowances without doing much in return, they 
might in due time be rejected by the electorate. 

I find little cogency in this contention. Elections are blunt instru- 
ments, and amid all the stress of political and social considerations 
(of which Parliament must be taken to have ample knowledge), the 
concept of elections as a means of excluding councillors who do little 
for their money seems to me to be slender and unreal, except, perhaps, 
in the most gross and obvious cases. No considerations of purpose 
and policy were put before me which seemed to me to be of any real 
help in construing the statute: one is simply left with the words that it 
uses. 

As I have said, I have not found this an altogether easy point. I 
think, however, that some help is to be obtained from other provisions 
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of the 1972 Act. Section 177(1) provides that ss 173 to 175 are to 


‘apply to the following bodies — (a) all local authorities; (b) 
river authorities established under the Water Resources Act, 1963; 
(c) local valuation panels established by schemes for the time being 
in force for any area for the purposes of s. 88 of the General Rate 
Act, 1967’ 


and so on. With that in mind, I can go back to s 173, where sub-s (4) 
lays down the provisions about financial loss allowances. This sub- 
section states: 


‘Subject to subs. (6) below, any member of a body to which 
this section applies who is not entitled under subs. (1) above to 
receive attendance allowance for the performance of an approved 
duty shall be entitled to receive a payment by way of financial 
loss allowance’; 


then the subsection describes it. 

It will be observed that the frame of the subsection is that ‘any 
member of a body to which this section applies’ who has the further 
qualification of not being entitled to receive an attendance allowance 
is to have certain rights. This phrase corresponds to the drafting of 
sub-s (1), where ‘any member of a local authority’ who has the further 


qualification of being a councillor is to have certain rights. There is, of 
course, the double requirement of being a member of a local authority 
and also being a councillor: and it has been contended that this is mere 
repetition if the only councillors entitled are those who are members 
of the particular local authority. Yet if in providing for attendance 
allowances sub-s (1) is to be confined to members of ‘a local authority’ 
and not be extended to members of ‘a body’, something must be put 
into the subsection to confine it in this way: and that something seems 
to be the phrase ‘member of a local authority’. But to say this alone 
would let in deemed members of a local authority under s 177(3), 
and also, in London, aldermen, while they lasted. The insertion of ‘who 
is a councillor’ prevents this happening. 

That may explain the style of drafting, but it does not distinguish 
between councillors of the county council and councillors of other 
local government bodies. Counsel for the plaintiff’s contentions would 
let in parish councillors as well as district councillors, despite the firm 
exclusion by s 173(6) of parish councillors from any payment for 
approved duties performed within the parish. It is not easy to see any 
reason why a parish councillor who cannot get either attendance 
allowances or financial loss allowances for his work on a parish council 
should nevertheless be entitled to an attendance allowance by virtue 
of being a parish councillor if he is a member of a committee of the 
county council. For this reason, among others, I can see no adequate 
grounds for saying that the Act has created a privileged general rank 
of ‘councillor’ which, irrespective of the council, will draw with it the 
right to an attendance allowance if the other conditions are satisfied. 

During the argument there were attempts to find some useful 
analogy to the crucial phrase in s 173(1) ‘any member of a local author- 
ity who is a councillor’, but nothing emerged that I found to be of any 
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assistance. On reflection, it seems to me that some help may be gained 
from an expression such as ‘any member of Lincoln’s Inn who is a 
Bencher’. A member of Lincoln’s Inn who is a Bencher of another Inn 
might be said to fall literally within the expression, but I think that in 
most contexts it would be more natural to read it as being confined to 
those who are Benchers of Lincoln’s Inn. True, the draftsman could 
have said ‘any Bencher of Lincoln’s Inn’; but if the document is being 
drafted in terms of the different forms of membership of the Inn, the 
longer form is not unexpected. In that longer form the words ‘any 
member of Lincoln’s Inn’ sets the scene by referring to the particular 
body in question; the dependent clause ‘who is a Bencher’ will then 
naturally be read as relating to that particular body, so excluding those 
who are Benchers not of Lincoln’s Inn but of other Inns. So too in 
s 173(1): the phrase ‘any member of a local authority’ establishes a 
reference to a particular local authority; the dependent clause ‘who is a 
councillor’ will then naturally be read as relating to that particular 
authority, excluding those who are councillors not of that particular 
local authority but of some other local authority. The phrase ‘who is a 
councillor’ seems to me to be dependent on and related to the local 
authority that has just been mentioned. 

This, I think, is no more than an expansion of counsel for the 
county council’s contention that the antecedent phrase ‘member of a 
local authority’ governs or at least explains the phrase ‘who is a coun- 
cillor’. The word ‘councillor’, he said, had built into it the notion of 
having been elected to the authority which has just been mentioned; 
and he said that there could be no magic in being a ‘councillor’ simplici- 
ter as distinct from being a councillor of a particular body. There was 
no merit in being a councillor in the air. Counsel also had a further 
contention of some complexity which was related to the words ‘any 
approved duty’, but I found this contention somewhat difficult to 
follow. There were also arguments on each side which involved a partial 
notional rewriting of s 173(1) so as to illustrate the effect of omitting 
parts of the compound expression ‘any member of a local authority 
who is a councillor’; but I found these contentions of little assistance. 

In the end, I have reached the conclusion that in its context the 
words ‘who is a councillor’ in s 173(1) refer to those members of the 
local authority (in this case the county council) who are members of 
that authority because they are councillors of that authority, and 
not because they are aldermen of that authority or deemed members 
of that authority under s 177(3). I do not think that a person who is 
deemed to be a member of a local authority under that subsection can 
say that being a councillor of some other authority confers the right 
to receive an attendance allowance. If some intelligible and cogent 
reason had been suggested why Parliament should have intended an 
extraneous councillorship to carry an attendance allowance, my con- 
clusion might well have been different: I certainly do not say that the 
words are incapable of yielding to an overriding purpose. But no such 
reason has appeared, and I cannot see that Parliament has used langu- 
age which would bring about the result claimed by the plaintiff. It 
follows that in my judgment the plaintiff’s contentions fail. Her claim 
to the declaration and the account will therefore be dismissed. 
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Hopson v Summons dismissed. 
Devon C.C. 


Chancery 


Division Solicitors: Waterhouse & Co, for Foot and Bowden, Plymouth; 
Sharpe, Pritchard & Co, for A E Bennett, Exeter. 


Reported by G.F.L. Bridgman, Esq., Barrister 


ii 
R v Chester QUEEN’S BENCH DIVISION 
Justices (Lord Widgery, C.J., Cumming-Bruce, L.J., and Park, J.) 


Queen’s Bench 14th December 1977 
Division 


R. v CHESTER JUSTICES. Ex parte SMITH 


Criminal law — Deprivation order — Car used for commission of of- 
fences taken into police possession — Car owned by wife of offender 
Order made by Crown Court depriving offender of car — Appli- 
cation by wife to justices to restore car to her — Refusal on ground 
that matter decided by Crown Court and res judicata — Police 
(Property) Act 1897, s. 1(1) — Powers of Criminal Courts Act 1973, 

s. 43(1), (4). 


The husband of the applicant was convicted at a Crown Court of attempt- 
ed burglary and going equipped for theft and was sentenced to suspended 
terms of imprisonment. In addition, the court made an order under s. 43(1) 
of the Powers of Criminal Courts Act, 1973, depriving the husband of the car 
used in the commission of the offences. That car was in fact owned by the 
applicant who within 28 days of her husband’s conviction applied to the 
Crown Court to vary the deprivation order pursuant to s. 11(2) of the Courts 
Act, 1971. The recorder at the Crown Court was of opinion that the proper 
course for the applicant to take was to apply to justices under s. 1 of the 
Police (Property) Act, 1897, for release of the car, and merely confirmed 
the order he had made in respect of the applicant’s husband. The applicant 
thereupon applied to a magistrates’ court under s. 1(1) of the 1897 Act, 
s. 43(4) of the Act of 1973 permitting such a procedure. The justices, how- 
ever, declinded to hear the application on the ground that the matter was 
res judicata. On an application for mandamus directing the justices to hear 
her application, 

Held: the matter of ownerhip of the car had not been determined in the 
Crown Court, nor could it have been determined there; accordingly, the 
justices had erred in deciding that the matter was res judicata; the appli- 
cant had adopted the right procedure, pursuant to s. 43(4) of the Powers 
of Criminal Courts Act, 1973, in applying to the justices under s. 1 of the 
Police (Property) Act, 1897; and the order of mandamus would be granted. 
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Motion by Esther Drene Smith for an order of mandamus directed 
to the Chester justices requiring them to hear and determine an appli- 
cation by her under s. 1(1) of the Police (Property) Act, 1897, for an 
order for the delivery to her of a Morris Marina motor car which was 
in the possession of the chief constable of Cheshire. 


A, Nicholson for the applicant. 
G. Kilfoil for the respondent prosecutor. 


PARK, J. In these. proceedings counsel moves on behalf of Mrs. 
Esther Drene Smith for an order of mandamus directed to the justices 
of the peace at Chester requiring them to hear and determine an appli- 
cation by her under s. 1 of the Police’ (Property) Act, 1897, for an 
order for the delivery to her of a Morris Marina motor car which at all 
material times is and was in the possession of the chief constable of 
Cheshire. 

The applicant is the wife of Kenneth Smith, and on 22nd Septem- 
ber, 1976, Kenneth Smith at the Chester Crown Court was convicted 
of two offences — one of attempted burglary and one of going equip- 
ped for theft. He was sentenced to terms of imprisonment which were 
suspended. In addition, the court was satisfied that at the time of his 
apprehension for those offences the Morris Marina car was in his 
possession or under his control, and that it had been used for the 
purpose of committing or facilitating the commission of the offences 
of which he was found guilty. The court therefore decided to exercise 
the powers contained in s. 43(1) of the Powers of Criminal Courts 
Act, 1973, in relation to this car. That section provides: 


““(1) Where a person is convicted of an offence punishable on 
indictment with imprisonment for a term of two years or more and 
the court by or before which he is convicted is satisfied that any 
property which was in his possession or under his control at the 
time of his apprehension — (a) has been used for the purpose of 
committing, or facilitating the commission of, any offence; or (b) 
was intended by him to be used for that purpose; the court may 
make an order under this section in respect of that property.” 


Section 43(3) provides: 


‘An order under this section shall operate to deprive the offender 
of his rights, if any, in the property to which it relates, and the 
property shall (if not already in their possession) be taken into the 
possession of the police.” 


The recorder made an order depriving Kenneth Smith of his rights, 
if any, in this car, and the police were thereupon entitled to take the 
car into their possession, if it was not already in their possession. It 
seems from the documents that in fact the car was in the applicant’s 
possession, and the first she knew about the order which had been 
made was when the police arrived to take possession of it. She had to 
act quickly as she claimed that the car was her property. An application 
was made to the recorder at the Chester Crown Court seeking a variation 
of the order which he had made two days previously in respect of the 
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car. It was contended in that court that he had the power to vary that 
order by virtue of s. 11(2) of the Courts Act, 1971, which enables 
the court to vary or rescind any order made by it within twenty- 
eight days of making the order. The recorder heard evidence from 
the applicant and decided not to vary the order. He seems to have had 
some doubt whether he was entitled to embark on this enquiry, ex- 
pressing a view that he thought the proper course was for the appli- 
cant to make an application to the justices under the Police (Property) 
Act, 1897. In the result he merely confirmed the order which had 
previously been made under s. 43, that order, of course, being con- 
cerned only with the rights, if any, of Kenneth Smith in this car. 

On Ist December, 1976, the applicant applied to the Chester Mag- 
istrates’ Court under s. 1 of the Police (Property) Act, 1897. That that 
was the correct procedure to take is plain from s. 43(4) of the Powers 
of Criminal Courts Act, 1973, because that subsection reads: 


“The Police (Property) Act, 1897, shall apply, with the follow- 
ing modifications, to property which is in the possession of the 
police by virtue of this section...’ 


The justices heard no evidence on that application. A submission was 
made to them which would appear to be to the effect that the question 
which they had to decide had already beep determined by the Crown 
Court and the matter was therefore res judicata. The justices upheld 
that submission and declined to hear the applicant’s application. 

In that decision they were wrong. The matter of the ownership of 
this car had not been determined in the Crown Court, nor could it have 
been determined in the Crown Court. It is conceded in this court that 
they were wrong in their decision, and therefore the order of man- 
damus sought by the applicant must go. 


CUMMING-BRUCE LJ: I agree. 
LORD WIDGERY CJ: I agree. 


Mandamus granted 


Solicitors: Lovell, Son & Pitfield, for Hemsley Cross & Co, Chester; 
E.C. Woodcock, Chester. 


Reported by N.P. Metcalfe, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, CJ., O’Connor and Watkins, JJ.) 


1 June, 1977 
R. v IMMIGRATION APPEAL TRIBUNAL. Ex Parte JASPAL SINGH 


Immigration — Appeal — Deportation — Notice of order — Where- 
abouts of deportee unknown — Need for notice. 


In 1970 the applicant, an Indian, was given leave to enter the United 
Kingdom for 24 hours on condition that he did not undertake employment. 
In fact he took employment and remained undiscovered until 1975, when he 
thought that pursuant to s. 7(1)(b) of the Immigration Act, 1971, he would 
not be liable to deportation under s. 3(5) of the Act. In 1975 the Secretary 
of State sent a notice of deportation under r. 3(1) of the Immigration Appeals 
(Notices) Regulations, 1972, to the applicant’s last known address, but the 
letter containing the notice was returned marked “‘gone away”. Subsequently, 
the applicant, on applying to have the condition attached to his leave of entry 
revoked, was minded to appeal against the deportation order under s. 15 of 
the 1971 Act, but it was held that he was out of time, 14 days having elapsed 
since the decision to make the deportation order: see r 4(7) of the Immi- 
gration Appeals (Procedure) Rules, 1972. On an application for certiorari to 
quash this decision, 

Held: although the notice was abortive in that it entirely failed to reach 
the applicant it was not to be ignored, and the sending of the notice to the 
address to which it was sent and the subsequent journeyings of the notice in 
its envelope so far as they were known all went to show that the Secretary 
of State had no information about where the applicant was at the material 
time; under reg. 3(4) of the regulations of 1972, therefore, it was not neces- 
sary for any notice to be given; and the application would be refused. 


Motion by Jaspal Singh for an order of certiorari to quash a deter- 
mination of the Immigration Appeal Tribunal dated 3rd May, 1976, 
refusing to grant him leave to appeal against a determination of a 
preliminary issue reached by the chief adjudicator on 15th April, 
1976, that the applicant was out of time in appealing against a decision 
of the Secretary of State to deport him. 


B. Mortimer QC and H. Booth for the applicant. 
H. Woolf for the respondent appeal tribunal. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on behalf 
of one Jaspal Singh for, first; an order of certiorari to bring up to this 
court and quash the determination of the Immigration Appeal Tribunal 
dated 3rd May 1976, which tribunal refused to grant the applicant 
leave to appeal against the determination of a preliminary issue decision 
reached by the Chief Adjudicator on 15th April, 1976. There is also 
an application for mandamus, but it seems to me that this case stands 
or falls on the application for certiorari, and I shall so treat it. 

The history of the applicant is that he came to this country in 1970 
from India, and he was given leave to enter the country for 24 hours 
on condition he did not undertake employment. He never returned 
to India but went to ground, took employment, and remained out of 
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sight and out of mind for something like five years at the end of which 
period he reached the conclusion that he had now stayed in this country 
long enough to ensure that he could stay here indefinitely. His solicitors, 
therefore, approached the Secretary of State, but they were met with 
the information that on 13th February, 1975, the Secretary of State 
had reached a decision to deport the applicant. This was a matter which’ 
had not come to his notice. 

The power to deport in these circumstances comes from s. 3 of the 
Immigration Act, 1971. Section 3(5) provides: 


**A person who is not patrial shall be liable to deportation from 
the United Kingdom — (a) if, having only a Jimited leave to enter or 
remain, he does not observe a condition attached to the leave or 
remains beyond the time limited by the leave’’. 


The applicant was a clear candidate for deportation under that pro- 
vision, and his advisers were informed that the Secretary of State had 
made the decision to deport as early as 13th February, 1975. The 
applicant thereupon was minded to try and appeal against the Secre- 
tary of State’s decision, mindful no doubt of the fact that such a right 
of appeal is given by s. 15 of the 1971 Act, which provides: 


“Subject to the provisions of this part of this Act, a person may 
appeal to an adjudicator against — (a) a decision of the Secretary of 
State to make a deportation order against him by virtue of s. 3(5) 


above ...’’. 


However, the question then arose whether the appeal was taken in 
time in view of all the circumstances. In order to understand that 
aspect of the case, one must look at the provisions of the Immigration 
Appeals (Procedure) Rules, 1972, which for present purposes deal 
with the regulations governing the appeal which the applicant was 
seeking to bring and which the Secretary of State was contending was 
out of time and could not be brought. I turn to the Immigration 
Appeals (Procedure) Rules, 1972, r. 4(7) of which provides: 


“Notice of appeal under s. 15(1)(a) of the Act by a person 
against whom the Secretary of State has decided to make a deport- 
ation order by virtue of s. 3(5), against that decision, may be given 
not later than 14 days after the decision.” 


That again, I pause to observe, is clearly our case. It is an attempted 
appeal under s. 15(1)(a) against the decision to make a deportation 
order. The time for the appeal, according to r. 4(7), is 14 days after 
the decision. I will not take time to look up the actual date when this 
matter arose, but certainly it was far too late for the applicant to put 
forward an appeal within 14 days of the decision. The argument, there- 
fore, has to go into other and rather remote aspects of this subject. __, 

Before I leave the rules, I should point out that under r. 4(11) 
provision is made for the date from which certain actions and decisions 
are deemed to take effect. Rule 4(11) provides: 


“Where notice in writing of an action or decision is required by 
the Immigration Appeals (Notices) Regulations, 1972, to be given 
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then, for the purposes of this rule, that action or decision shall be 
deemed to have been taken — (a) where the notice is sent by post, 
on the day on which it was sent; (b) in any other case, on the day 
on which the notice was served.”’ 


That reference leads into what is the last statutory reference that 
I think I shall have to find necessary, and that is a reference to the 
Immigration Appeals (Notices) Regulations, 1972, which, in a sentence, 
provide for the giving of notice by the Secretary of State and certain 
immigration officers as well in respect of appealable decisions. The 
purpose of these regulations obviously is that, if a man is subject to a 
decision which is capable of appeal, he shall be notified of that fact 
in a reasonable time so as to pursue his appeal if so minded. 

Regulation 3(1) provides: 


“Subject to the following provisions of this regulation, where any 
decision or action which is appealable (or would be appealable but 
for the ground on which it is taken) is taken, written notice thereof 
shall as soon as practicable be given in accordance with the pro- 
visions of these regulations to the person in respect of whom the 
decision or action is taken.” 


There is an obligation, which one might say is clear enough, to give 


written notice to the person affected in respect of an appealable de- 
cision. 
Then turning on to reg. 3(4), it provides: 


“It shall not be necessary for notice to be given in compliance 
with the provisions of para. (1) if the officer or authority required 
by para. (2) to give it has no knowledge of the whereabouts o1 
place of abode of the person to whom it is to be given.” 


I pause to say that, in my judgment, reg. 3(4) is of fundamental 
importance in this case and is the hub upon which the whole argument 
revolves. I refer to it again: 


“It shall not be necessary for notice to be given in compliance 
with the provisions of para. (1) if the officer or authority required 
by para. (2) to give it has no knowledge of the whereabouts or 
place of abode of the person to whom it is to be given.” 


The only other provision of these regulations to which attention 
must be directed is reg. 6, which provides: 


‘‘Any notice required by reg. 3 to be given to any person may be 
sent by post in a registered letter or by the recorded delivery ser- 
vice to his last known or usual place of abode.” 


The argument before the adjudicator, and very largely the argument 
presented to us today by counsel on behalf of the applicant, has been 
concerned with the Secretary of State’s abortive attempt to give notice 
under the regulations to which I have just referred. I say ‘‘an abortive 
attempt’’ because what seems to have happened (and I rely as far as 
possible on the findings of the adjudicator who is the tribunal of fact 
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in this dispute) is that in February, 1975, when the Secretary of State 
decided to make a deportation order against the applicant, there was 
sent to the applicant in the customary official buff form, and by 
recorded delivery, a letter addressed to Mr. J. Singh, 17 Church Street, 
Erith, Kent. No-one has opened this envelope, but we take on trust the 
fact that inside it there was the notice intended to go to Mr. Singh (the 
applicant) under reg. 6. That envelope shows that the missive had a 
rather difficult passage because the address of-Church Street is struck 
out and the word ‘“‘road”’ is substituted. There is a stamp which says: 
“Undelivered for reason stated. Return to sender.” Then at the bottom 
there is written in manuscript: “Not known at this address.” 

There is some considerable speculation as to precisely what had 
happened to this document between its leaving the Secretary of State 
originally and ultimately getting back into his hands. Counsel for the 
applicant has said that we should not speculate about this. We should 
not infer that the markings on the envelope indicate an attempt having 
been made to serve it or deliver the letter, both in Church Street and 
Church Road. But the adjudicator was prepared to take that view, and 
I think he was right. It is only too obvious, I think, looking at this 
envelope, that the postman had difficulty in delivering it to the origin- 
al address, 17 Church Street, because there is no such street in Erith. 
It was obviously a mistake for Church Road. The inevitable conse- 
quences of studying the markings on the envelope would mean to me 
that the postman, knowing his district and knowing that Church Street 
was a mistake, substituted the word ‘‘Road’”’ and tried there. But even 
there he did not find Mr. Singh and the document got back to the 
Secretary of State. 

The information which the Secretary of State worked on and which 
gave rise to the letter being addressed in this way was, first of all, the 
information of a police officer who had been detailed to try and find 
out what had happened to the applicant and had acquired bona fide 
information that he had last been heard of at 17 Church Street, hence 
the envelope being addressed in that way. There was, as I say, no 
Chuch Street, and accordingly the letter had failed to be delivered 
for that reason. 

Counsel for the applicant, I think I can quite fairly say, has made it 
a major plank in his argument that this envelope and its contents, 
whatever they may be, and its history do not enable the Secretary of 
State to regard it as a notice served under reg. 6 of the 1972 Notices 
Regulations. It seems to me that that was his first argument and the one 
upon which he attached most importance. I, for my part, am not 
going to venture into detailed views as to precisely what the meaning 
of reg. 6 for this purpose is because it seems to me that the true reading 
of this situation is quite different and is the one put before us by 
counsel for the respondent, and one which this court has previously 
adopted in an earlier case to which I must refer in a moment. It is, as 
I have said, possible for the Secretary of State to enlist these powers 
without giving notice under the Immigration Appeals (Notices) Regu- 
lations 1972 at all if he has no knowledge of the whereabouts of the 
subject concerned. To my mind, the right way to look at this case is 
that the attempted sending of the letter by recorded delivery to Church 
Street and the subsequent journeys of the envelope as far as they are 
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known all go to show that the Secretary of State had no, or no real, 
information about where the applicant was at the appropriate time. 
If that was the case, if he had no such information, then he was not 
bound to give notice at all, and the matter could go ahead on the 
strength of reg. 3(4) to which I have referred. 

I am reinforced in taking that view by being referred by counsel 
for the respondent to Makhan Singh(1), which raised the same kind of 
problem as this case and was decided in February, 1976. Here again 
the question of notices being given by post and not reaching the recip- 
ient was a central issue, and I said this: 


“The short answer to all the disputes in the present case in my 
opinion is that the police investigated all three addresses given by 
the applicant and could not find him at any one of them, and the 
Home Office were thus discharged from the responsibility of giving 
notice under reg. 3(4). If a search is made at all the addresses known 
to the police and a blank is drawn at each, then it is open to the 
authorities to say that under reg. 3(4) his place of abode is not 
known.” 


I think that could be said of this case. When one looks at the facts, as 
the adjudicator did, the one thing which is clear is that the attempt to 
send the notice by post was wholly ineffective, and the conclusion 
drawn from that that the Secretary of State had not got reliable infor- 
mation about the abode of the applicant is inevitable. It seems to me, 
therefore, that this was a case in which the giving of notice under the 
Notices Regulations should have been excused. 

That does not end the matter because counsel for the applicant relies 
on a line of cases, the first of which is R. v County of London Quarter 
Sessions Appeals Committee, Ex parte Rossi(2). In a sentence, what 
this line of cases supports is the view that, where a statute gives a 
special means of serving a document, then the server may rely on that 
special means so long as the document seems to have got through to 
its objective, but cannot rely on those means if the document is return- 
ed through the post and thus did not get to its objective. Counsel for 
the applicant seeks to say that we should disregard the intended notice 
in this case as being ineffective because it clearly did not get to its 
recipient, and consequently it should, on the Rossi principle, have 
been ignored altogether. I think that counsel for the respondent is 
right when he says that the Rossi principle does not apply here. The 
distinction may appear a little subtle, but the regulations do recognise 
a distinction between ‘‘sending a document” and “‘serving a document”’. 
No doubt the sending of a document is a unilateral one-sided act, 
whereas service is the giving and receipt of the document in question. 
It is interesting that reg. 4(11) which I have already read from the 
Procedure Rules, deals with “‘sent’’ and ‘‘served”’ as being two differ- 
ent matters. It refers to the fact that where notice is sent by post the 
decision shall be deemed to have been taken on the date on which it 
was sent. In any other case, it is the day on which the notice is served. 





(1) Unreported, 9th February 1976 


(2) 120 J.P. 239; [1956] 1 QB 682 
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I think that distinction applies; I think the real answer why the Rossi 
principle does not apply to this case is because here we are dealing with 
a wholly different sort of case and one where the giving of notice is 
required, and where service of the document in a formal sense is not 
called for. 

I think that for the reasons which I have endeavoured to give the 
Secretary of State was entitled to approach this problem on the footing 
that he had no information about the whereabouts of the applicant, 
and he was so entitled as soon as the letter got back to the Secretary 
of State at the Home Office. For those reasons I think that the ap- 
parent difficulties in this case have disappeared, and that the short 
answer is that the decision of the adjudicator, and indeed of the tri- 
bunal, was one which ought to be upheld. For those reasons I would 
refuse this application. 


O’CONNOR, J: I agree. 
WATKINS, J.: I also agree. 


Application refused 


Solicitors: Mali & Co., Southall; Treasury Solicitor. 


Reported by N.P. Metcalfe, Esq., Barrister 
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HOUSE OF LORDS Metropolitan 

(Lord Wilberforce, Viscount Dilhorne, Lord Salmon, Lord Police 
Edmund-Davies and Lord Keith of Kinkel) Commissioner 

v Hoskyn 


April 6, 1978 


House of Lords 


METROPOLITAN POLICE COMMISSIONER v HOSKYN 


Criminal Law — Evidence — Evidence of wife against husband — Com- 
pellability of wife as witness — Crime of violence against wife 


The wife of a defendant who is charged with having committed a crime of 
violence against her is not a compellable witness against her husband. 

The appellant was convicted at the Central Criminal Court of wounding 
one Janice Grimshaw with intent to do her grievous bodily harm. He mar- 
ried Janice Grimshaw two days before the trial was due to begin, and he 
appealed to the Court of Appeal on the ground that at the trial she should not 
have been treated as a compellable witness against him. In ruling that she was 
not only a competant but also a compellable witness the judge followed R. v 
Lapworth (1931), 95 J.P. 2, where it was held by the Court of Criminal 
Appeal that at common law on a charge against a husband of assaulting his 
wife she was not only a competent but a compellable witness, and in the 
present case the Court of Appeal dismissed the appellant’s appeal. On his 
appeal to the House of Lords, 

Held (Lord Edmund-Davies dissenting): in R. v Lapworth the Court of 
Criminal Appeal would appear to have given no weight to such authority as 
could be found which showed that the better opinion was against compel- 
lability; a wife was not in principle a competent witness on a criminal charge 
against her husband, but exceptions had been grafted on that rule, the most 
important of which related to cases of personal violence by the husband 
against the wife; in Leach v D.P.P. (1912) the House of Lords held (76 J.P. 
203) that the wife of a person charged with an offence to which the Criminal 
Evidence Act, 1898, applied, was not compellable to give evidence against her 
husband; R. v Lapworth was wrongly decided and must be overruled; the 
general principles stated in Leach v D.P.P. applied and the wife should have 
been held to be non-compellable; the appeal would be allowed, and the ap- 
pellant’s conviction quashed. 


Appeal by Edward William Hoskyn against a decision of the Court 
of Appeal (Criminal Division) dismissing his appeal against his con- 
viction at the Central Criminal Court of wounding with intent to do 
grievous bodily harm. 


C.F, Ascher for the appellant. 
R. Du Cann QC and D. Miller for the Crown. 


Their Lordships took time for consideration. 


6th April, 1978. The following opinions were delivered. 
Lord 
LORD WILBERFORCE: The following point of law has been Wilberforce 
certified as of general public importance — whether a wife is a com- 
pellable witness against her husband in a case of violence on her by him. 
It arises on the appellant’s appeal, by leave of this House, against his 
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conviction for wounding with intent to do grievous bodily harm. 

The appellant was charged at the Central Criminal Court inter alia 
(i) with assaulting one Bailey thereby occasioning him actual bodily 
harm, and (ii) with wounding Janis Ann Scrimshaw (sic) with intent to 
do grievous bodily harm. The woman concerned was so described 
because at the date of the alleged wounding and at the date of the com- 
mittal proceedings she was not married to the appellant and that was 
her maiden name. The marriage only took place on 2nd October, 
1977, two days before the trial was due to begin. However, at the trial, 
the appellant’s wife she was, and so the point of law, which is of 
greater general importance than the particular circumstances would 
suggest, arose and must now be decided. 

At the trial, when Janis Hoskyn (as she had then become) was called 
by the Crown, she showed herself unwilling to give evidence. There 
took place exchanges with the learned judge, which, the Crown does 
not dispute, amounted in law to her being treated as a compellable 
witness, and she gave evidence accordingly. It is not necessary to go 
into the details of the evidence she gave: she did not give the evidence 
expected of her by the Crown, was treated as a hostile witness, and 
committed herself to a number of inconsistencies. In his summing-up 
the learned judge in effect advised the jury to disregard her evidence 
unless corroborated, but it was given and was heard by the jury, and 
part of it, if believed, was highly damaging to the appellant. The whole 
process, illustrative of what may be expected if one spouse is to be 
treated as compellable to give evidence against the other, was in fact 
unsatisfactory, so that one must doubt the expediency of the rule 
which gave rise to it. The Crown accepts that, since the jury may well 
have taken it into account, it must follow that, if in law the spouse 
ought not to have been compelled to testify, the conviction cannot 
stand. So, in relation to this charge of violence on her by her husband, 
ought she to have been treated as compellable? 

Since most prosecutions for violence by a husband are initiated by 
the wife herself, the wife would normally be willing to give evidence 
against him (see for example Director of Public Prosecutions v Mor- 
gan(1)). On the other hand, cases must have occurred where, after a 
charge has been made and during the period before trial, a wife, in the 
interests of her marriage, has second thoughts, and when it comes to 
the point does not wish to give evidence against her husband and will 
only do so under compulsion. So it is surprising that there is so little 
authority on the point which now concerns us. In English law there is 
only one direct authority, R v Lapworth(2), in which the Court of 
Criminal Appeal (Avory, Swift and Acton, JJ) held that the wife was 
compellable. This case has held the field since 1931, and no doubt 
practice has followed it. The law which it stated was repeated in 1954 
in a dictum by so great an authority as Lord Goddard, C.J., in R v 
Algar(3). It was also accepted by the Criminal Law Revision Committee 
in its 11th report in 1972. Your Lordships were naturally urged, there- 





(1) 139 JP 476;[1975] 2 All ER 347; [1976] A.C. 182 
(2) 95 JP 2;[1931] 1KB117 
(3) 118 IP 56:/1953] 2 AI ER 1381;[1954] 1 QB 279 
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fore, not to bring about a change in the law but to leave any neces- 
sary reform to Parliament. As to this I would say two things. First, 
there are arguments, essentially of policy, either way. The argument 
for compellability has often been stated in the past, but in parallel with 
the recognition that the existing law is against compellability. Thus 
Wigmore (Treatise on the System of Evidence in Trials at Common 
Law (3rd edn, 1940), p 232): 


‘In an age which has so far rationalized, depolarized, and de- 
chivalrized the marital relation and the spirit of Femininity as to 
be willing to enact complete legal and political equality and inde- 
pendence of man and woman, this marital privilege is the merest 
anachronism, in legal theory, and an indefensible obstruction to 
truth, in practice.’ 


And the Commissioners of Common Law Procedure (1853), 2nd 
Report 13, recommended that husband and wife should be competent 
and compellable to give evidence for and against another, inferentially 
accepting that the law was otherwise. 

Secondly, our task is to ascertain and state the law as it is. We may 
and must respect both any decision and course of practice as evidence 
of what the law is, and we must try to understand the policy, which 


may be an evolving policy, behind the common law, but if a decision 
or course of practice is contrary to the common law, as, in relation to 
R v Lapworth(2) the appellant argues that it is, we must so declare. 

We start from two certain points. First, in principle, anyone who is 
a competent witness is a compellable witness (Ex parte Fernandez(4)). 
This general rule is a constitutional principle underlying our whole 
system of justice, but, as Willes, J., in his judgment adds, it applies 
‘unless he can shew some exception in his favour’. The only certain 
exceptions seem to be the Sovereign and persons protected by diplo- 
matic immunity, but, except that they show that the law recognises 
that certain persons, undoubtedly competent, may by virtue of their 
status not be compellable, these cases provide no analogy for the treat- 
ment of a wife. The case of a spouse is, however, capable of inclusion 
under the words ‘some exception’; the question is whether it is so 
included. Secondly, a wife, at common law, was incompetent to give 
evidence against her husband. Broadly the incompetence according 
to the authorities can be said to rest on the doctrine of the unity of 
husband and wife, coupled with the privilege against self-incrimin- 
ation. The danger of perjury is also invoked, and the repugnance likely 
to be felt by the public seeing one spouse testifying against the other. 

To this second rule as to competence limited exceptions have been 
recognised to exist. The clearest, and that relevant here, related to cases 
of rape or personal violence. This rests on the opinion of the judges 
given in R v Lord Audley(5), accepted by the House of Lords (follow- 
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ed by R v Azire(6) and Bentley v Cooke(7), per Lord Mansfield). 
The reason for it, quite evidently, and indeed as so stated, is that unless 
this were so the wife would have no protection except in the unlikely 
event of a third person being present. Other possible exceptions, and 
these were the only exceptions, were cases of treason and cases of 
abduction. But the law on treason appears to be in some doubt and 
the case of abduction, which must mean abduction of an unmarried 
girl whom the abductor afterwards marries, is not of frequent occur- 
rence. 

I need not cite authority at length to support the above. Dean 
Wigmore (Evidence (3rd edn., 1940), vol 8, para 2227) declares that the 
history of the privilege not to testify against a spouse is involved ‘in a 
tantalising obscurity’. But it was established by the time of Coke. Ina 
passage disparaged by Wigmore (para. 2228) as mounting ‘a few Latin 
words of mediaeval scholasticism’ and described by Bentham (Judic 
Evid, Vol 5, 344) as ‘the grimgribber nonsensical reason’, Coke (Co. 
ditt. 6b) said in a passage written before R v Lord Audley(5): 


‘Note, it hath been resolved, that a wife cannot be produced 
either for or against her husband, quia sunt duae animae in carne 
una, and it might be a cause of implacable discord and dissention 
between them, and a means of great inconvenience.’ 


The law similarly stated in Hale (Pleas of the Crown (1836), I.301), 
Hawkins (Pleas of the Crown (1824), p 601) and Blackstone (Com- 
mentaries, 556). I make only one further citation, from Gilbert on the 
Law of Evidence (3rd edn.), 136): 


‘And it would be very hard that a Wife should be allowed as 
Evidence against her own Husband when she cannot attest for 
him; such a Law would occasion implacable Divisions and Quar- 
rels, and destroy the very legal Policy of marriage that has so con- 
trived it, that their interest should be but one; which it could never 
be if Wives were admitted to destroy the Interest of their Husbands, 
and the Peace of Families could not easily be maintained if the Law 
admitted any attestation against the Husband.’ 


This passage, it will be seen, has moved from Coke’s mediaeval doct- 
rine of ‘one flesh’ to a more modern rationale derived from the unity 
of interest. 

None of these authorities, or any authority until the 19th century, 
deals with the question of compellability in cases where the wife is 
competent. Indeed Gilbert (supra), with reference to the case of high 
treason, says only that the wife is admitted as evidence against the 
husband. One would think that if she was compellable at all, under 
some notion of the public good she would be so in this case, yet that 
she is is not suggested. 


The references in decided cases are sparse. In Cartwright v Green(8), 
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a case in Chancery, Lord Eldon, L.C., held that a wife, who was defen- 
dant to a bill in Chancery, was not compellable to answer on oath so 
as to show that her husband had been guilty of a criminal offence. 


‘The wife, if the act was a felony in the husband, would be 
protected: at all events she could not be called upon to make a 
discovery against her husband.’ 


In R v Inhabitants of All Saints, Worcester(9) the issue was whether 
the wife was a competent witness in a proceeding under the Poor Laws 
as to the settlement of a pauper. It was decided that she was, on the 
grounds that her evidence could not criminate her husband. But Bayley, 
J., in his judgment added these words: 


‘It does not appear that she objected to be examined, or demur- 
red to any question. If she had thrown herself on the protection of 
the court on the ground that her answer to the question put to her 
might criminate her husband, in that case I am not prepared to say 
that the court would have compelled her to answer; on the contrary, 
I think she would have been entitled to the protection of the court.’ 


As to this passage the authoritative textbook, Taylor on Evidence, says, 
(10th edn., para. 1368): 


‘But although by the common law rule of incompetency, the 
wife may be permitted to give evidence which may indirectly crim- 
inate her husband, it by no means follows that she can be compel- 
led to do so; and the better opinion is that under it she may throw 
herself on the protection of the court, and decline to answer any 
question which would tend to expose her husband to a criminal 
charge.’ 


Similarly Phillips and Anderson on Evidence (10th edn., p. 73) and 
Roscoe’s Digest (11th edn., p. 143). Other views are expressed in other 
textbooks. 

The word ‘compellability’ itself seems to be of comparatively 
recent origin. It appears first in Lord Brougham’s Evidence Act, 1851. 
Section 2 of this Act made parties to proceedings ‘competent and 
compellable’ to give evidence. Section 3, dealing with criminal pro- 
ceedings, maintained the protection of persons charged and the hus- 
band or wife of such persons; none of these persons was to be com- 
petent or compellable to give evidence. It was said that the words 
‘competent and compellable’ in s 2 should be read as ‘competent and 
therefore compellable’, so as to support the proposition that compet- 
ency automatically involves compellability. I do not agree: on the 
contrary the formulation suggests that competency and compellability 
are two different things and s 3 suggests, or at least recognises, that a 
spouse can be competent without being compellable. 

A great number of statutes (some 27) were passed between 1853, 
the date of Lord Brougham’s second Law of Evidence Act (the Evi- 
dence Amendment Act, 1853) and the Criminal Evidence Act, 1898, 
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dealing with competency and compellability in a number of contexts. 
The Married Women’s Property Act, 1884, s 1, amending the Married 
Women’s Property Act, 1882, s 16, made both husband and wife, in 
criminal proceedings under that Act, competent and admissible witnes- 
ses and, except when defendant, compellable to give evidence, but 
neither this nor any other statute establishes a general rule. I think that 
the most that can be drawn from these statutes is that, as a matter of 
Parliamentary language, it was recognised that competency or compel- 
lability are distinct one from the other, and that none of them affected, 
or threw any light on, what the common law was as to criminal pro- 
ceedings by one spouse against the other either generally or in cases of 
violence. 

The Criminal Evidence Act, 1898, at last made persons charged with 
criminal offences and their wife or husband competent to give evidence. 
Section 4(1) provided: 


‘The wife or husband of a person charged with an offence under 
any enactment mentioned in the schedule to this Act may be called 
as a witness either for the prosecution or defence and without the 
consent of the person charged.’ 


The schedule listed five Acts to which the Punishment of Incest Act, 
1908, added a sixth. This section gave rise to the important case of 
Leach v R(10) which reached this House. The question was there 
directly raised whether the wife of a person charged under a scheduled 
Act (in that case the Punishment of Incest Act, 1908) was a compel- 
lable witness. The Court of Criminal Appeal (Lord Alverstone, C.J., 
Hamilton and Bankes, JJ) following various decisions in 1899 held that 
she was: 


‘Section 4 [of the 1898 Act] is sufficient to make a wife called 
for the prosecution an ordinary witness, and therefore compel- 
lable.’ 


On appeal this House took a different view. Their Lordships had the 
benefit of a full argument, which is reported, with some differences, 
both in the Criminal Appeal Reports (10) and in the Law Reports 
(10). Their attention was drawn to the three common law exceptions 
to the rule of non-competence (violence, abduction, treason) and, 
according to one report (7 Cr. App. R. 166), an analogy was sought 
to be drawn from what was said to be the common law: 


‘at common law the wife was a competent witness where personal 
injuries to herself were involved, but in such cases she was also at 
common law a compellable witness; the effect of making her a 
competent witness by statute must be the same’, 


an argument which the House rejected. The opinion of the House 
was expressed in three speeches, delivered, it appears, without an 
interval for consideration. Earl Loreburn, L.C., referred to 
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‘a fundamental and old principle . . . that you ought not to 
compel a wife to give evidence against her husband in matters of a 
criminal kind.’ 


Lord Halsbury said: 


‘since the foundations of the common law it has been recognized 
that [to compel a wife to give evidence against her husband] is 
contrary to the course of the law .. . If you want to alter the law 
which has lasted for centuries and which is almost ingrained in the 
English Constitution, in the sense that everybody would say, ‘‘To 
call a wife against her husband is a thing that cannot be heard of”’, 
to suggest that that is to be dealt with by inference . . . seems to 
me to be perfectly monstrous.’ 


Lord Atkinson said: 


‘The principle that a wife is not to be compelled to give evi- 
dence against her husband is deep seated in the common law of this 
country...’ 


Lord Macnaghten, Lord Shaw of Dunfermline, and Lord Robson 
agreed. ; 
It is certain that their Lordships’ were dealing with a point of 


statutory construction (of s 4 of the 1898 Act), that they were not 
called on to pronounce on the position at common law, and that any- 
thing they said, expressly or by implication, as to the latter would be 
outside what they were called on to decide. Nevertheless, I cannot 
believe that they would have used the strong and unqualified expres- 
sions which they did if they had thought that there were special cases, 
outside the ambit of the statute, in which a wife was compellable. 
If they had so thought they would surely have thought it necessary 
to deal with the argument by analogy: ‘. . . it is true that the prin- 
ciple we are stating is not absolute: there are exceptions at common 
law when the wife is competent and compellable, but that does not 
affect the position under statute’, or at least to qualify in some way 
their general statements. And if they had been asked: ‘What about 
the case where a wife was competent at common law? Does not the 
ordinary rule make her compellable?’ they would surely have ans- 
wered: ‘No, because the considerations which led the law to treat 
her as competent do not in any way weaken the force of the principle 
we have stated that a wife ought not to be forced into the witness box, 
a principle of general application and fundamental importance.’ 

When R v Lapworth(2) came to be decided in 1931, the Court of 
Criminal Appeal was content to distinguish Leach v R(10) as a case ona 
point of statutory construction. This they were formally entitled to do. 
Their own judgment as to the common law rests on two arguments, 
first, the general argument that, in English law, all competent witnes- 
ses are compellable. This of course is true, but it does not resolve the 
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particular question whether the wife of an accused person, who clearly 
enjoys a special status, is within or without this rule. Secondly, they 
found on an observation during argument attributed by the Criminal 
Appeal Reports (7 Cr. App. R. 166) to Lord Halsbury: 


‘I should have thought that if the known state of the law was 
that in order to confer competency you had to enact it, the fact 
that you simply used the word “competent” did not necessarily 
mean ‘“‘against his or her will’’,’ 


and they argued: 


‘I read that as meaning: if the known state of the law is such as to 
confer competency without a statute, then compellability follows 
as a matter of course from that fact.’ 


With all respect a complete non sequitur. 

I respect the view of these experienced judges as to the practice, but 
against this they give no weight to such authority as can be found 
which I have cited and which, in the view of one respected author, led 
him to think that the ‘better opinion’ is against compellability. Nor do 
they examine in any depth, or indeed at all, the fundamental question 
which I think to be this: A wife is in principle not a competent witness 
on acriminal charge against her husband. This is because of the identity 
of interest between husband and wife and because to allow her to give 
evidence would give rise to discord and to perjury and would be, to 
ordinary people, repugnant. Limited exceptions have been engrafted on 
this rule, of which the most important, and that now relevant, relates 
to cases of personal violence by the husband against her. This requires 
that, as she is normally the only witness and because otherwise a crime 
would go without sanction, she be permitted to give evidence against 
him. But does this permission, in the interest of the wife, carry the 
matter any further, or do the general considerations, arising from the 
fact of marriage and her status as a wife, continue to apply so as to 
negative compulsion? That argument was in just this form put to the 
House of Lords and in a general form answered in the affirmative. 
It was not faced in R v Lapworth(2) at all. 

My Lords, after careful consideration I have reached the conclusion 
that R v Lapworth(2) was wrongly decided and must be overruled, that 
the general principles stated in Leach v R(10) apply and that the wife 
should be held non-compellable. 

I will add that I have taken into account the position, so far as it 
has been made clear, in other jurisdictions. In Scotland the law has 
been clear since 1836 in favour of compellability: H M Advocate v 
Commelin(11). In Australia, the High Court, on a New South Wales 
appeal, obiter it is true, but after a careful analysis of the authorities 
by Griffith, C.J., expressed a view, before the English case of Leach v 
R, against compellability (Riddle v R(12)). The same view has been 
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taken in South Australia (R v Phillips(13)). In Victoria, Gavan Duffy, 
J., following Lapworth and not Riddle expressed the opposite opinion 
[in Sharp v Rodwell(14)]. In Canada a learned article by Dean Weir, 
[1931] Con BR 216, suggested that R v Lapworth(2) should be follow- 
ed, but since then judicial opinions have been expressed either way: 
R_ v Lonsdale(15) (compellable), R v Carter(16) (not compellable). 
In this state of authority it would be invidious to assert where the 
‘better opinion’ is to be found. I would allow the appeal and quash 
the conviction. 


VISCOUNT DILHORNE: Can a wife be compelled to give evidence 
against her husband if he is charged with subjecting her to violence? 
That is the question to be decided in this appeal and it is surprising 
that at this time it should admit of argument. 

The appellant was charged with wounding Janis Scrimshaw on 
15th September, 1975, contrary to s 18 of the Offences against the 
Person Act, 1861. His trial started at the Central Criminal Court on 
Monday, 4th October, 1976. It was announced that it would do so on 
Friday, lst October and the appellant married her on 2nd October. 
It would make no difference to the answer to the question to be 
resolved if the violence had been alleged to have taken place after 
and not before the marriage. Mrs Hoskyn, as she had become, was 
reluctant to give evidence against her husband but, it is common 
ground, was compelled to do so, the learned judge feeling obliged to 
follow the decision in R v Lapworth(2) of the Court of Criminal 
Appeal. It is now contended that that case was wrongly decided and that 
the court wrongly interpreted and failed to apply the decision of 
this House in Leach v R(10). The court, it is said, should have held 
that the wife was a competent but not a compellable witness. 

It is well established that ordinarily a person who is competent to 
give evidence is also compellable. He or she may of course be entitled 
to refuse to answer on the ground that to do so might incriminate 
or for some other valid reason, but as a general rule under the common 
law, if one is competent, it follows that one is a compellable witness. 
Also the rule is well established that, subject to certain exceptions 
under the common law and made by statute, a wife cannot give evi- 
dence against her husband or a husband against his wife. Coke states: 
(see Co. Ltt. 6B): 


‘it hath been resolved that a wife cannot be produced either 
for or against her husband, quia sunt duae animae in carne una, and 
it might be a cause of implacable discord and dissention between 
them, and a means of great inconvenience.’ 
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He did not say there were any exceptions to the rule, but three years 
later in 1631, when Lord Audley was tried by his peers for the rape of 
his wife, his wife was allowed to give evidence against him, the judges 
resolving(5) 


‘that in civil cases the wife may not; but in a criminal cause of 
this nature, where the wife is the party grieved and on whom the 


crime is committed, she is to be admitted a witness against her 
husband.’ 


No question arose in that case as to whether an unwilling wife could 
be compelled to do so; she was just admitted to give evidence. 

In 1661 that decision was not followed, it being held that a wife 
could not be admitted to give evidence against her husband in any 
case excepting treason, and Coke (Litt 6b) was cited: Mary Grigg’s 
Case(17). But in Azire(6) a wife was ‘allowed . . . to be a good wit- 
ness for the King’ against her husband, and in Bentley v Cooke(7) 
Lord Mansfield said: 


‘There never has been an instance either in a civil or criminal 
case where the husband or wife has been permitted to be a witness 
for or against the other, except in case of necessity, and that neces- 
sity is not a general necessity, as where no other witness can be 
had, but a particular necessity, as where, for instance, the wife 
would otherwise be exposed wihout remedy to personal injury.’ 


In Walkefield’s Case(18) Hullock, B., in the course of his judgment 


said: 


‘A wife is competent against her husband in all cases affecting 
her liberty and person. This was decided in Lord Audley’s case(5), 
having been, before that, for a long while doubted .. .’ 


See also Reeve v Wood(19). 

In none of the cases to which I have referred, in which a wife was 
admitted to give evidence against her husband, is any suggestion to 
be found that the consequence of recognition of a wife as a competent 
witness was that she was also compellable. 

Once competent, it is argued, under the common law compellability 
follows. But I see no grounds for assuming that when this exception 
was made to the general rule as enunciated by Coke, it had that con- 
sequence. A number of reasons have been put forward for the general 
rule. There were the two grounds stated by Coke (Litt 6b). Blackstone 
in his Commentaries says (bk I, 442): 


‘Upon this principle, of an union of person in husband and wife, 
depend almost all the legal rights, duties and disabilities that either 
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of them acquire by the marriage’, 


and he, while advancing other reasons for it, appears to base it primarily 
on this ground. Another reason put forward was that there is a natural 
repugnance to allowing a husband or wife to give evidence against the 
other. If there is force in this, there surely must be greater repugnance 
to compelling an unwilling wife to give evidence against her husband. 

The first case in which the compellability of a wife came under 
consideration appears to have been R v Inhabitants of All Saints Wor- 
cester(9). There a wife was admitted to give evidence. Objection was 
taken as to her competency. Lord Ellenborough, C.J., said: 


‘I cannot discover any incompetence . . . She did not refuse to be 
examined’ 


and Bayley J said: 


‘it appears to me that Ann Willis was a competent witness... 
It does not appear that she objected to be examined or demurred 
to any question. If she had thrown herself on the protection of 
the court on the ground that her answer to the question put to her 
might criminate her husband, in that case I am not prepared to say 
that the court would have compelled her to answer; on the con- 
trary, I think she would have been entitled to the protection of 
the court.’ 


If in 1817 it was held in some quarters that a wife who was com- 
petent was ipso facto compellable, I cannot but think that Lord Ellen- 
borough, C.J., and Bayley, J., would have referred to it. What was said 
in that case certainly lends no support to the view that competence on 
the part of a wife involves compellability; and no support for that is 
to be found in Hale’s Pleas of the Crown or in Hawkins’s Pleas of the 
Crown or in Blackstone. 

In Taylor on Evidence (9th edn., 892) it is stated that, although 
a wife may be permitted to give evidence, 


‘it by no means follows that she can be compelled to do so; 
and the better opinion is that under it she may throw herself on 
the protection of the court and decline to answer any question 
which would tend to expose her husband to a criminal charge.’ 


In the 19th century a large number of statutes were passed making 
in some cases a married person competert and in others competent 
and compellable as a witness in support of certain indictments. These 
statutes do not bear directly on the question whether a married person 
competent to give evidence under the common law against her husband 
in support of a criminal charge can be compelled to do so. But it is 
perhaps surprising that this distinction between competence and 
compellability should have been drawn by Parliament if it was thought 
that in every case, unless the contrary were stated, competence at 
common law involved compellability. The exhaustive researches made 
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Metropolitan by counsel in this case have provided little, if any, material to support 
Police that conclusion. 
Commissioner The Criminal Evidence Act, 1898, by s 1, made the wife or husband 
v Hoskyn of the person charged a competent witness for the defence subject 
Ho fLords °° the proviso that he or she should not be called as a witness except 
use 0 rds . x . . 
on the application of the person charged. Even if called, a married 
Viscount person was not compellable to disclose any communication made by 
Dilhorne his or her spouse during the marriage. Section 4(1) provided that 
: the husband or wife of the person charged could be called as a wit- 
ness for the prosecution or defence and without the consent of the 
accused if the charge was for one of the offences specified in the 
schedule. Section 4(2) provided that nothing in the Act should affect 
the case where the wife or husband of a person charged with an offence 
may at common law be called as a witness without the consent of 
that person. 
In R v Acaster and Leach(10) the Court of Criminal Appeal held 
that a person who could be called by virtue of s 4(1) was compellable. 
On appeal to this House this decision was reversed. Although this 
decision was as to the construction of s 4(1) of the Act, the report of 
the argument in this House in 7 Criminal Appeal Reports 157 shows 
that the question was gone into very thoroughly and it is to my mind 
inconceivable that the six members of this House who sat ignored 
the position at common law. Lord Loreburn LC said that it was 


‘a fundamental and old principle to which the law has looked, 
that you ought not to compel a wife to give evidence against her 
husband in matters of a criminal kind.’ 


Lord Halsbury said that he thought 


‘that almost everybody in English life would recognise the fact 
that a wife ought not to be allowed to be called against her hus- 
band. It is not necessary to enter into that question; but what I 
mean is that those who are under the responsibility of passing 
Acts of Parliament would recognise a matter of that supreme im- 
portance as one to be dealt with specifically and definitely, and 
not to be left to an inference.’ 


In the Law Reports ([1912] A.C. 310, 311) this passage is reported 
in the same words. The next paragraph of his speech, as reported in 
7 Criminal Appeal Reports 84, includes the following passage 


‘and I must say for myself, speaking as an ordinary person, 
I should have asked, when it was proposed to call the wife against 
the husband: “Will you shew me an Act of Parliament that defin- 
itely says you may do so? because since the foundation of the 
common law it has been recognised that this is contrary to the 


”? 


course of the law’’. 


In the report in the Law Reports, however, Lord Halsbury is reported 
as having said not: ‘Will you shew me an Act of Parliament that def- 
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initely says you may do so’, but: ‘Will you shew me an Act of Parlia- 
ment that definitely says you may compel her to give evidence?’ 

Where there are differences between reports of judgments, it is the 
recognised practice to prefer that in the Law Reports, as the report 
there published is likely to have been revised by the judge. In this 
case there was no issue as to the wife being allowed to be called, for 
the 1898 Act provided for that. The issue was, could she be com- 
pelled to give evidence? and it is most improbable that Lord Halsbury 
was not directing his observations to that question. Indeed it may be 
that the reference in the preceding paragraph to her being ‘allowed 
to be called’ was an uncorrected error and it may be that instead of 
those words there should have read ‘compelled to give evidence’. 
Lord Halsbury’s question as stated in the Law Reports in relation to 
the position when competence has been conferred by statute is, in 
my opinion, equally pertinent in relation to competence arising under 
the common law in consequence of judicial recognition of an exception 
to the general rule. 

In the same case Lord Atkinson said: 


‘The principle that a wife is not to be compelled to give evi- 
dence against her husband is deep seated in the common law of 
this country, and I think if it is to be overturned it must be over- 
turned by a clear, definite and positive enactment...’ 


Up to this time there is an absence of any clear authority for the 
proposition that a wife can, in the circumstances in question, be com- 
pelled to give evidence and I see no justification in the light of the 
cases to which I have referred for drawing any such inference. 

In 1931, however, in R v Lapworth(2) the question whether a wife 
could be compelled to give evidence against her husband on a charge 
of causing her grievous bodily harm arose for decision. She was reluct- 
ant to give evidence but was ordered to do so. He was convicted and 
appealed on the ground that she should not have been so directed. 
In the course of the argument the only cases referred to were Leach v 
R(10), the Lord Audley case (5) and R v Phillips(13), decided in 
South Australia, where Angus Parsons, J., held that a husband was 
not a compellable witness against his wife on a charge of wounding. 
This case followed the decision of the High Court of Australia in 
Riddle v R(12) where Griffith, C.J., posed the question: ‘Was a wife 
compellable at common law to give evidence against her husband?’, 
and, after referring to R v Inhabitants of All Saints Worcester(9) 
and Taylor on Evidence, he appears to have agreed with a view expres- 
sed in Taylor that the better opinion was that she was not. 

In R v Lapworth(2) Avory, J., delivered the judgment of the court. 
He accepted that there was no direct authority on the point and said 
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that that sometimes happened where it was recognised that a certain 
state of the law existed when it had never been called in question. 
It is perhaps unfortunate that Riddle v R(12) was not drawn to the 
court’s attention. That court held that in Leach(10) the members 
of the House had not had present in their minds cases of violence 
by one spouse to another and that this House had no intention of 
including such cases in their observations. I must say that it appears 
to me improbable that this House in Leach did not have regard to 
cases of violence between spouses. I see no reason for the conclusion 
that their observations as to the non-compellability of wives as wit- 
nesses were not intended to apply to wives asked to testify against 
their husbands on charges of violence. 

I do not regard this decision as satisfactory. It is perhaps particularly 
unfortunate that the observations of Bayley, J., in R v Inhabitants of 
All Saints, Worcester(9) and the passage from Taylor on Evidence 
(9th edn., p. 892) were not brought to the court’s attention. That 
decision has, however, now stood for 46 years, though it may be that 
in the course of those years only on a few occasions has a wife or 
husband been compelled against his or her will to give evidence. In the 
present case the learned judge allowed Mrs Hoskyn to be treated as a 
hostile witness and in his summing-up told the jury not to consider her 
a reliable witness. It may be that in a number of cases it has not been 
thought worthwhile by the prosecution to seek to secure that a wife 
or husband reluctant to give evidence is compelled to do so. 

The conclusion to which I have come in the light of the authorities 
to which I have referred and to which the court in R v Lapworth(2) 
was not referred is that the decision in that case was wrong. In my 
view the fundamental principle was correctly stated by Lord Loreburn, 
L.C., and Lord Atkinson in Leach(10) and I would conclude this 
speech with two citations and one observation. The first citation is 
from the reply by counsel in Leach v R(10): 


‘In the case of an ordinary person if he may be called as a wit- 
ness, the usual consequences follow, i.e., he must give evidence, but 
the wife has never, as regards her husband, been in the position of 
an ordinary witness by reason of the common law, and she can no 
more be compelled than the prisoner himself can be compelled.’ 


The other citation is from the judgment of Griffith, C.J., in Riddle v 
R(12): 


‘The old doctrine of the unity of husband and wife and the im- 
portance of preserving confidence between them, and the other 
reasons which have been variously given, have still a great deal of 
weight.’ 


If R v Lapworth(2) was rightly decided, a wife could be compel- 
led at the instance of any prosecutor to testify against her husband 





(2) 95 JP 2; [1931] 1 KB 117 
(9) (1817),6M& S$ 194 
(10) 76 JP 203; [1912] AC 305; 7 Crim App R 157 
(12) (1911), 12 CLR 622 








PrrasacUurer? 6h st 








secant 











Justice of the Peace and Local Government Review Reports, June 17, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


on a charge involving violence, no matter how trivial and no matter. 
the consequences to her and to her family. I find that very repug- 
nant. 

My conclusion therefore is that Mrs Hoskyn should not have been 
compelled to give evidence, and as, though the judge said she was not 
a reliable witness, it is not possible to determine to what extent, if 
any, the jury had regard to what she said, in my opinion this appeal 
should be allowed and the conviction appealed from quashed. 


LORD SALMON: This appeal raises an important question of 
law: When a man is charged with committing a crime of violence against 
his wife, can she be compelled to give evidence for the Crown against 
her husband? 

In the present case the appellant was convicted of wounding Janis 
Scrimshaw with intent to do her grievous bodily harm. At the time of 
the alleged offence the appellant and Janis Scrimshaw were not mar- 
ried. They were, however, lawfully married to each other before the 
trial. When she was called by the Crown to give evidence against her 
husband she made it plain that she did not wish to do so. The learned 
judge who considered, rightly, that he was bound by the Court of 
Criminal Appeal’s decision in R v Lapworth(2) ruled that she was 
not only a competent but also a compellable witness. He told her that 
she must give evidence. She went into the witness box but apparently 
did not give the evidence which the Crown was expecting and leave 
was obtained to treat her as a hostile witness. On the appellant’s appeal 
to the Court of Appeal that court considered itself, I think rightly, to 
be bound by Lapworth and dismissed the appeal. It has been conceded 
by the Crown that, if Lapworth was wrongly decided and the appel- 
lant’s wife was accordingly wrongly compelled to give evidence, this 
appeal should be allowed and the appellant’s conviction quashed. 

At common law, the wife of a defendant charged with a crime, 
however serious, was not, as a general rule, a competent witness for 
the Crown. If a man were charged with murder, for example, much 
as it would be in the public interest that justice should be done, his 
wife, whatever vital evidence she might have been able to give, was not 
at common law a competent, let alone a compellable, witness at his 
trial. 

This rule seems to me to underline the supreme importance at- 
tached by the common law to the special status of marriage and to the 
unity supposed to exist between husband and wife. It also no doubt 
recognised the natural repugnance of the public at the prospect of a 
wife giving evidence against her husband in such circumstances. 

The only relevant exception to the common law rule that a wife 
was not a competent witness at her husband’s trial was when he was 
charged with a crime of violence against her. There is some doubt 
whether this exception also applies when a husband is charged with 
treason, but this is not a matter relevant to this appeal. 

The instant case turns solely on whether, at common law, the wife 
of a defendant charged with having committed a crime of violence 
against her is not only a competent but also a compellable witness 
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against her husband. 

The main argument on behalf of the Crown is that all persons who 
are competent witnesses normally are also compellable witnesses. 
And therefore, so the argument runs, in cases in which wives are com- 
petent witnesses it follows that they must also be compellable wit- 
nesses. This seems to me to be a complete non sequitur for it takes 
no account of the special importance which the common law attaches 
to the status of marriage. Clearly, it was for the wife’s own protection 
that the common law made an exception to its general rule by making 
the wife a competent witness in respect of any charge against her hus- 
band for a crime of violence against her. But if she does not want to 
avail herself of this protection, there is, in my view, no ground for 
holding that the common law forces it on her. 

In many such cases, the wife is not a reluctant or unwilling witness; 
she may indeed sometimes be an enthusiastic witness against her hus- 
band. On the other hand, there must also be many cases when a wife 
who loved her husband completely forgave him, had no fear of further 
violence, and wished the marriage to continue and the pending prose- 
cution to fail. It seems to me altogether inconsistent with the com- 
mon law’s attitude towards marriage that it should compel such a wife 
to give evidence against her husband and thereby probably destroy the 
marriage. It is indeed remarkable that if a wife were a compellable 
witness, no single authority to that effect (prior to R v Lapworth(2)) 
has been drawn to the attention of this House. Counsel for the appel- 
lant and for the Crown, to whom this House is most indebted, have 
clearly made the most careful researches but have found no such 
authority. Nor have I. It is perhaps worth pointing out that at com- 
mon law spouses are not the only persons who are competent but 
not compellable witnesses. Foreign ambassadors and the members of 
their suites also are competent but not compellable witnesses. This, 
of course, is because of the common law’s regard for the comity of 
nations. There is, however, no reason to believe that it has any less 
regard for the institution of marriage and the special relationship 
between husband and wife. 

None of the common law treatises supports the view that a wife 
is a compellable witness in a case of violence by her husband against 
her; see Coke’s Commentaries on Littleton 6B, Hale’s History of Pleas 
of the Crown, vol 1, 301, vol 2, 279, and Hawkin’s Pleas of the Crown 
vol 2, c 46, ss 77-81. Gilbert on Evidence (p 137) and Taylor on Evi- 
dence (9th edn., paras 1363, 1369, 1370, 1453) lend support to the 
view that at common law a wife may be a competent but never a 
compellable witness against her husband. 

In R v Inhabitants of All Saints, Worcester(9), Bayley, J., said 
of a wife whom the court had decided was a competent witness: 


‘It does not appear that she objected to be examined, or demur- 
red to any question. If she had thrown herself on the protection 
of the court on the ground that her answer to the question put to 
her might criminate her husband, in that case I am not prepared 
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to say that the court would have compelled her to answer; on the 


contrary, I think she would have been entitled to the protection 
of the court.’ 


That pronouncement was, no doubt, obiter, but coming from such 
a master of the common law it deserves to be treated with the greatest 
respect. I regard it as being of the highest persuasive authority. 

I now come to Leach v R(10) in the light of which I consider it 
impossible for the decision in Lapworth(2) to survive. In Leach’s case 
the appellant was tried for the crime of incest under the Punishment 
of Incest Act, 1908. At the trial the appellant’s wife was called by 
the Crown. She objected to give evidence. The point was taken on her 
behalf that under s 4 of the Criminal Evidence Act, 1898, she could 
not be compelled to give evidence against her husband. The learned 
trial judge ruled that she was a compellable witness and directed her 
to give evidence, which she did. The appellant was duly convicted. 
He appealed to the Court of Criminal Appeal which affirmed the 
learned trial judge’s ruling and upheld the conviction. That decision 
was reversed in your Lordships’ House. 

The Criminal Evidence Act, 1898, s 4, reads as follows: 


‘(1) The wife or husband of a person charged with an offence 
under any enactment mentioned in the schedule to this Act may 
be called as a witness either for the prosecution or defence...’ 


The Punishment of Incest Act, 1908, s 4(4), reads: 


‘Section 4 of the Criminal Evidence Act, 1898, shall have effect 
as if this Act were included in the schedule to that Act.’ 


In my view, the whole argument on behalf of the appellant was 
based on the common law rule that a wife was not competent to testify 
against her husband except in a case in which he was charged with an 
act of criminal violence against her, and even then she could never be 
compelled to give evidence against him. Accordingly, so the argu- 
ment ran, if a statute was introduced (and many had been in the 
19th century) making the wife a competent witness against her hus- 
band, she could never be held to be a compellable witness unless the 
statute said so expressly. It was admitted on behalf of the appellant 
that the statute to which I have referred expressly made her a com- 
petent witness against him, but it was argued that it was impossible 
to construe the statute as making her a compellable witness by in- 
ference. 


Lord Loreburn, L.C., said: 


‘it is a fundamental and old principle to which the law has look- 
ed, that you ought not to compel a wife to give evidence against 
her husband in matters of a criminal kind.’ 
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Lord Halsbury said: 


‘I should have asked, when it was proposed to call the wife 
against the husband, “Will you shew me an Act of Parliament 
that definitely says you may compel her to give evidence? because 
since the foundations of the common law it has been recognized 
that that is contrary to the course of the law.’’ If you want to 
alter the law which has lasted for centuries and which is almost 
ingrained in the English Constitution, in the sense that everybody 
would say, “To call a wife against her husband is a thing that can- 
not be heard of,’’ to suggest that that is to be dealt with by infer- 
ence ... seems to me to be perfectly monstrous.’ 


This apparently was an extempore speech since it seems to have 
been delivered on the same day as that on which the appeal was heard. 
I think it is implicit that Lord Halsbury must have been referring 
to calling a wife against her husband contrary to her will. Section 4 
of the 1898 Act expressly made a wife competent to give evidence 
against her husband. This was never disputed. The whole point of 
the case was whether the Act compelled her to give evidence against 
him. 

Lord Atkinson said: 


‘The principle that a wife is not to be compelled to give evidence 
against her husband is deep seated in the common law of this count- 
ry.’ 
Lord Macnaghten, Lord Shaw of Dunfermline and Lord Robson all 
agreed. It seems to me that the finding that you could not infer into 
a statute a power to compel a wife to give evidence against her hus- 
band in a criminal matter was based on their Lordships’ opinion that 
it was contrary to the common law to compel a wife to give such evi- 
dence and that such compulsion could be introduced into a statute 
only by plain and express words. Although their Lordships were only 
construing a statute, their ratio decidendi was based largely on their 
opinion as to the effect of the common law and therefore cannot in 
my view be regarded as merely obiter dicta. I regard Leach’s case(10) 
as a binding authority for the proposition that a wife can never be a 
compellable witness against her husband unless expressly made so by 
statute. To suppose, as Avory, J., did in Lapworth’s case(2), that 
this House cannot have had in mind the common law principle which 
permitted a wife to give evidence against her husband charged with 
inflicting injuries on her seems strange, particularly as that principle 
was clearly spelt out to their Lordships by counsel in opening the 
appeal. 

My Lords, for the reasons I have explained, I respectfully disagree 
with Avory, J., when, in delivering the judgment of the court, hc said: 


‘Once it is established that she [the w7ifc] is a competent witness, 
it follows that she is a comnellabie witness.’ 
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I also disagree with him when he says: 


‘An observation made by Lord Halsbury in that case confirms 
me in the view of the law that I have expressed when he said: “‘I 
should have thought that if the known state of the law was that in 
order to confer competency you had to enact it, the fact that you 
simply used the word ‘competent’ did not necessarily mean ‘against 
his or her will’.”’’ 


I should have thought that that observation of Lord Halsbury to 
which Avory, J., alluded, far from confirming the view he stated 
in Lapworth’s case(2) completely destroys it. 

I have no doubt that the decision in Lapworth’s case has been, 
followed by trial judges, the Court of Criminal Appeal and the Court 
of Appeal (Criminal Division) in such cases as may have come before 
them since 1931 and were covered by Lapworth. R v Algar(3), in 
which that great judge, Lord Goddard, C.J., presided, is an example 
of such a case. But it must be remembered that the courts which 
decided those cases were bound by the decision in Lapworth(2). 
This however is the first time that your Lordships’ House has had 
an opportunity of considering Lapworth’s case. For my part | strong- 
ly disapprove of it for the reasons I have attempted to explain. 

I have already said that in the instant case the Court of Appeal 


was bound by Lapworth’s case and was therefore compelled to follow 
it. I cannot however agree with the Court of Appeal when it sought 
to justify the decision in Lapworth’s case by saying: 


‘It must be borne in mind that the court of trial in circumstances 
such as this where personal violence is concerned . . . is not dealing 
merely with a domestic dispute between husband and wife, but it is 
investigating a crime. It is in the interests of the State and members 
of the public that where that is the case evidence of that crime 
should be freely available to the court which is trying the crime.’ 


If such a consideration could have been a justification for the 
decision in Lapworth’s case(2) still more would it be a justification 
for making the wife a competent and compellable witness against 
her husband were he to be charged with murder, which clearly she is 
not. 

Imagine also a case of incest in which a father has compelled his two 
daughters aged ten and 12 to have sexual intercourse with him. Surely 
that is a case far more serious than a husband’s physical violence 
against his wife, and one in which the public weal, to say nothing of 
the weal of those young children, might reasonably be considered to 
require any competent witness to such a crime to be a compellable 
witness. Nevertheless when Parliament made a wife competent to give 
evidence against her husband charged with incest, it did not make her 
a compellable witness. This, in my view, was because Parliament did 
not see fit, even in such a case, to depart from the common law rule 
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that a wife should not, in any circumstances, be compelled to give 
evidence against her husband: see Leach’s case(10). 

My Lords, for the reasons I have stated, I would overrule Lap- 
worth’s case(2), allow this appeal and quash the conviction. 


LORD EDMUND-DAVIES: When your Lordships’ House is called 
on to determine a question of law regarding which there are no bind- 
ing precedents and no authorities directly in point, and where it has 
accordingly to perform an act of law-making, I apprehend that the 
decision will largely turn on what is thought most likely to advance 
the public weal. That consideration is particularly important when 
questions arise regarding the administration of the criminal law. And 
while the particular facts of a case may not be decisive of the proper 
answer, they may be far from irrelevant to the purpose in hand. In 
other words, however elaborate the language employed in rationalising 
the conclusion arrived at in such hitherto uncharted circumstances, 
a declaration of what, in the opinion of this House, the law is will be 
largely influenced by the individual views of your Lordships record- 
ing what should be the law. And the facts of the particular case may 
have a potent influence in shaping one’s notions of a commendable 
public policy. It is for that reason that I begin by adverting briefly 
to the facts which give rise to this appeal, as they appear from the 
depositions. 

One evening in September, 1975, a young woman, Janis Scrimshaw, 
was in a public house with her mother when she was called outside 
by the appellant, Edward William Hoskyn, with whom she had earlier 
in the year been on terms of friendship, but which she had later dis- 
continued. Her mother remained inside, and shortly thereafter Janis 
suddenly fell through the door and into the bar, ‘screaming and covered 
with blood’. When examined in a hospital casualty department, she 
was found to have sustained the following injuries inflicted by ‘a 
sharp instrument’: two stab wounds in the chest, penetrating the 
outer lining of the lung on each side; a 9 centimetre cut extending 
from the temple to her right ear; smaller cuts to her right lip and 
chin; and a 4% centimetre cut to the left forearm. 

She testified against the appellant before the examining justices 
and she named him as her assailant when submitting a claim to the 
Criminal Injuries Compensation Board. In February, 1976, the appel- 
lant was committed for trial on a charge under s 18 of the Offences 
against the Person Act, 1861, of wounding Janis Scrimshaw with 
intent to cause her grievous bodily harm. On Friday, lst October he 
was warned to attend for trial at the Central Criminal Court on the 
following Monday. On Saturday 2nd October he married Janis Scrim- 
shaw, and what happened when on Tuesday 5th October his new bride 
was called for the prosecution and compelled to testify has already 
been related in the speech by my noble and learned friend, Lord 
Wilberforce. Following on his conviction and sentence to two years’ 
imprisonment, Hoskyn unsuccessfully appealed to the Court of Ap- 
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peal (Criminal Division) who, while refusing leave to appeal to this 
House, certified the following point of law involved as one of general 
public importance: ‘Whether a wife is a compellable witness against 
her husband in a case of violence on her by him’. 

As appears from the speeches I have had the advantage of reading, 
your Lordships are all of the opinion that the question demands a 
negative answer, and some of your Lordships have described the idea 
that an affirmative answer is called for as ‘repugnant’ to the married 
state and, as such, entirely unacceptable. This attitude may be con- 
trasted with that adopted in the instant case by Geoffrey Lane, L.J., 
who, after reviewing most of the legal authorities brought to light by 
the admirable researches of the appellant’s counsel, said: 


‘It must be borne in mind that the court of trial in circumstances 
such as this, where personal violence is concerned (and this case is 
a good example where wounding with a knife is concerned) is not 
dealing merely with a domestic dispute between husband and 
wife, but it is investigating a crime. It is in the interests of the State 
and members of the public that, where that is the case, evidence of 
that crime should be freely available to the court which is trying 
the crime. It may very well be that the wife or the husband, as the 
case may be, is the only person who can give evidence of that 
offence. In those circumstances, it seems to us that there is no 
reason in this case for saying that we should in any way depart 
from the ruling . . . in Lapworth(2).’ 


What is the proper attitude and what, accordingly, the proper 
answer to the certified question? Such legal learning as has a bearing, 
however remote, on the matter has been extensively reviewed by 
your Lordships, and no purpose would be served by my attempting 
it all over again, though I naturally propose to comment on the views 
expressed by your Lordships in the light of the available material. 
There is common agreement that there exists only the authority direct- 
ly in point (R v Lapworth(2)), and it follows that, as far as this House 
is concerned, we are engaged in an act of law-making. I have the mis- 
fortune to think that the law as your Lordships conceive it to be is 
inimical to the public weal, and particularly so at a time when disturb- 
ing disclosures of great violence between spouses are rife. Nor am I 
able to accept, as your Lordships have in fact said, that if spouses 
subjected to violence are to become compellable witnesses against 
their attackers it must be left to Parliament to say so. On the contrary, 
it is open to your Lordships to declare here and now that such is 
already the law, were you minded to do so. 

In a scene of great confusion, what stand rock-like are two un- 
challengeable propositions about the common law. They are: 

(i) That all competent witnesses are, virtually without exception, 
also compellable witnesses. As Willes, J., said in Ex parte Fernan- 
dez(4): 


‘Every person in the kingdom except the Sovereign may be 
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called upon and is bound to give evidence to the best of his know- 
ledge upon any question of fact material and relevant to an issue 
tried in any of the Queen’s courts, unless he can shew some ex- 
ception in his favour, for instance, as that suggested to exist in 
this case, namely, that to answer might put him in peril of crimin- 
al proceedings.’ 


As my noble and learned friend, Lord Wilberforce, has said, the only 
recognised exceptions to that proposition ‘provide no analogy for the 
treatment of a wife’. 

(ii) That although in earliest times spouses were wholly incompetent 
to give evidence against each other in any case, ever since Lord Audley’s 
case(5) in 1631, where a wife was raped by a footman at her husband’s 
instigation and in his presence, the common law has unquestionably 
been that a spouse is a competent prosecution witness in cases of 
assault or infringement of liberty perpetrated by the other party to 
the marriage. That this was a momentous development which was 
felt to undermine one of the most basic legal concepts is deducible 
from such writers as Gilbert, C.J., [in Evidence, 6th edn., 120] who 
claimed with manifest (but, as it turned out, misplaced) relief that the 
decision 


‘hath since been exploded . . . because it may be improved to 
dreadful purposes, to get rid of husbands that prove uneasy, and 
must be a cause of implacable quarrels if the husband chance to be 
acquitted.’ 


My Lords, the fundamental question is whether, as the appellant 
contends, one spouse who, though physically attacked by the other, 
is unwilling to testify for the prosecution can lawfully claim to be 
within any exception to the general rule that, being competent, he or 
she is therefore compellable. In my judgment the case law, the statu- 
tory history and the textbooks do not establish that the question must 
receive an affirmative answer. The epoch-making decision in Lord 
Audley’s case(5) is sought to be explained away as arising simply ex 
necessitate, a spouse assaulted in secret having no redress were she 
denied a hearing in the courts. But the criminal law serves a dual pur- 
pose: to render aid to citizens who themselves seek its protection, 
and itself to take active steps to protect those other citizens who, 
though grievously in need of protection, for one reason or another 
do not themselves set the law in motion. And it does not follow that 
their failure should mean that, proceedings having nevertheless been 
instituted, the injured spouse should be less compellable as a Crown 
witness than one unrelated by marriage to the alleged assailant. I 
readily confess to a complete absence of any feeling of ‘repugnance’ 
that, in the circumstances of the instant case, Mrs Hoskyn was compel- 
led to testify against the man who had three days earlier become her 
husband. And, agreeing as I do with the attitude of Geoffrey Lane, L.J., 
I am regretfully unable to accept the view expressed by my noble and 
learned friend, Lord Salmon, that, 
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‘if she does not want to avail herself of [the law’s] protection, 
there is, in my view, no ground for holding that the common law 
forces it on her’. 


Nor do I regard the obiter dicta of Bayley, J., in R v Inhabitants 
of All Saints, Worcester(9) as a clear pointer in the opposite direction, 
and I fear I must expatiate at some length in explaining why. The 
facts were widely different from those of the present case; it had 
nothing to do with physical violence, and no spouse was accused. But 
the differences by no means stop there. In proceedings of a quasi- 
criminal character for the removal of a female pauper, it was material 
to ascertain whether C had gone through a ceremony of marriage 
with her. As it was in the interests of one of the parties to establish 
that he had not, they called A to prove that she had some years earlier 
married C and that the marriage was still subsisting. It was beyond 
doubt that A was a competent witness in the removal proceedings, and 
in the course of his judgment Bayley, J., said: 


‘It does not appear that she objected to be examined, or demur- 
red to any question. If she had thrown herself on the protection of 
the court on the ground that her answer to the question put to her 
might incriminate her husband, in that case I am not prepared to say 
that the court would have compelled her to answer; on the contrary, 
I think she would have been entitled to the protection of the court. 
But as she did not object, I think there was no objection arising 
out of the policy of the law, because by possibility her evidence 
might be the means of furnishing information, and might lead to 
enquiry, and perhaps to the obtaining of evidence against her hus- 
band. It is no objection to the information that it has been furn- 
ished by the wife.’ 


These words of a judge of outstanding quality are heavily relied on by 
your Lordships as a powerful indication that it is a mistake to equate 
competence at common law with compellability, as they have been by 
Taylor and by some other (but by no means all) textbook writers who 
rely on them as their sole authority for that proposition. But in fact 
the case had nothing to do with competence or compellability to 
testify, but solely with privilege, and confusion between the three 
concepts is commonplace: 


‘There are certain questions which a witness may refuse to answer 
if he so wishes. He is said to be privileged in respect of those ques- 
tions. It should be clear, therefore, that competence without com- 
pellability (or bare competence) is not the same as privilege. Com- 
pellability is concerned with whether a witness can be forced by a 
party to give evidence at all. Privilege is concerned with whether a 
witness who is already in the box is obliged to answer a particular 
question. The protection of privilege is exactly the same whether 
the witness is barely competent and of his own free will elected to 
give evidence or the witness is compellable and was forced to give 
evidence. These distinctions are restated here as they have some- 
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times been lost sight of and the terms “‘not compellable”’ and “‘privi- 
leged” have been used interchangeably. An example of this is to be 
found in the Matrimonial Causes Act, 1950, section 32(2). That 
subsection in fact creates a privilege, but the phrase used is “shall 


” > 


not be compellable”’. 


I have to say, with respect, that a similar confusion has arisen in 
relation to R v Inhabitants of All Saints, Worcester(9), for nowhere 
did Bayley, J., lend support to the proposition contended for by the 
present appellant. Bayley, J., said in terms that A had not incriminated 
C and that she was not competent to incriminate him. The case was 
therefore basically different from the instant appeal, for here there is 
no doubt as to the victim’s competency to testify against her husband. 
Bayley, J., was following on the judgment of Lord Ellenborough, C,J., 
who said: 


‘I would observe that by the present decision the court does 
not mean to break in on the rule, founded in the policy of the law, 
that husband and wife shall not be permitted to be witnesses for 
or against . . . each other.’ 


The charge which might conceivably be laid against C was obviously 
one of bigamy, and as to that A would not then have been a competent 
prosecution witness. Thus it is that Bayley, J., added: 


‘It has . . . been argued that the wife’s evidence in this case 
might operate as a direct charge against her husband ... but... 
nothing which the wife proved on this occasion could be the direct 
means of founding a prosecution against her husband, although it 
might afford the means of procuring evidence against him. But such 
a collateral consequence is not a sufficient objection . . . Therefore 
on the ground that the admission of this witness does not interfere 
with the policy of the law as it concerns marriage, I think she was 
competent.’ 


Abbott, J., in his turn, said: 


‘Her evidence upon this occasion can never be received against 
her husband, nor can the decision of the sessions be used against 
him. They can found neither a charge nor the evidence of any 
charge against him.’ 


The All Saints, Worcester case(9), in my judgment, has accordingly 
nothing to do with the compellability of a witness competent at com- 
mon law: it deals merely with the entitlement of a witness, competent 
for some purposes but not for others, to be privileged not to answer 
certain questions put to her. A, being incompetent to testify against 
C if bigamy proceedings ensued, many judges would share the view of 
Bayley, J., (expressed in notably tentative language) that it would not 
be right to compel her to furnish material which might later form 
(however indirectly) the basis for such a criminal charge against her 
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husband. But that has nothing to do with the certified question in 
this case. And no competent witness can refuse to go into the witness 
box simply on the ground that he might incriminate himself or another; 
he can only claim privilege after he has been sworn and specific ques- 
tions put to him, so that the court may rule whether the claim is a 
tenable one. 

I propose to say but little about the argument that the wording of 
certain 19th century statutes lends support to the proposition that 
common law competence and compellability do not go hand in hand. 
They are wholly inconclusive, and I respectfully adopt the view ex- 
pressed in the speech of my noble and learned friend, Lord Wilber- 
force, that none of them illuminates what was and is the position at 
common law in criminal proceedings where one spouse who has been 
the victim of the other’s violence is sought to be called by the prose- 
cution. It would be as unreliable to conclude from any of those statu- 
tes that competence at common law does not generally carry with it 
compellability as it would be to infer the converse from the fact, 
for example, that s 12 of the Prevention of Cruelty to Children Act, 
1904, provides that 


‘In any proceeding against any person for an offence under this 
Act, . . . such person shall be competent but not compellable to give 
evidence, and the wife or husband of such person may be required 
to attend to give evidence as an ordinary witness in the case and 
shall be competent but not compellable to give evidence.’ 


And so, my Lords, we come at last to the decisions in Leach v R(10) 
and R v Lapworth(2). Strong reliance is placed on obiter dicta in the 
former, and the latter is said to be wholly irreconcilable with them and 
therefore to be wrong. My Lords, my submission is that, dealing as they 
are with entirely different questions of law, they are not irreconcilable. 
I need not again relate the relevant facts, but there are features of the 
undoubtedly extempore views expressed in the earlier case which 
require the closest scrutiny. In Leach(10) Lord Loreburn, L.C., stressed 
at the outset that the only question for determination was as to the 
meaning of the Criminal Evidence Act, 1898, which, it is important to 
observe, provided by s 4(2) that: 


‘Nothing in this Act shall affect a case where the wife or husband 
of a person charged with an offence may at common law be called 
as a witness without the consent of that person.’ 


This followed directly on the provision in s 4(1), which, for the first 
time enabled the spouse of a person charged with an offence under 
one of the enactments scheduled in the Act to be called 


‘as a witness either for the prosecution or defence and without 
the consent of the person charged’. 


The reference of Lord Loreburn, L.C., to 
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‘a fundamental and old principle to which the law has looked, 
that you ought not to compel a wife to give evidence against her 
husband in matters of a criminal kind’ 


is, I suggest, one relating to the general incompetence of spouses as 
witnesses for the prosecution, for a little later the point is made that, 
but for s 4(1) 


‘the wife could not have been allowed to give evidence, and the 
result of that was that the wife could not have been compelled to 
do so, and was protected against compulsion.’ 


My Lords, the speech of Lord Halsbury clearly proceeds on the 
basis (which I have respectfully to submit was manifestly wrong) 
that a wife can never give evidence in criminal proceedings unless an 
Act of Parliament expressly makes her competent to do so. He said: 


‘If you want to alter the law which has lasted for centuries and 
which is almost ingrained in the English Constitution, in the sense 
that everybody would say, “‘To call a wife against her husband is a 
thing that cannot be heard of,’’ to suggest that that is to be dealt 
with by inference and that you should introduce a new system of 
law without any specific enactment of it, seems to me to be per- 
fectly monstrous.’ 


But, my Lords, ‘monstrous’ or not, we know that certainly from 1631 
such had been and remained the law of England in cases of personal 
violence by one spouse on another. There remains the opinion expres- 
sed by Lord Atkinson: 


‘The principle that a wife is not to be compelled to give evi- 
dence against her husband is deep seated in the common law of this 
country.’ 


All that can be said about that pronouncement is that it is based on no 
cited authority and that it was unnecessary for the determination of 
the only issue in that case, which was whether the husband or wife of 
the defendant can, in cases governed by s 4(1) of the 1898 Act, be 
compelled to give evidence against his or her will. 

It is not, I submit, right to regard these obiter dicta in Leach(10) 
as decisive of the point in issue in the present case. For what it is worth, 
they were certainly not so regarded by Mr Herman Cohen, a criminal 
lawyer who, within a few months of the delivery of those speeches, 
thanking his ‘learned friends, Dr. Kenny, Downing Professor in the 
University of Cambridge, and Mr. S. Phipson, author of a well-known 
work on Evidence, for suggestions’, published a pamphlet entitled 
‘Spouse-Witnesses in Criminal Cases’. After considering the speeches 
in Leach(10), the author wrote: 


‘The question, then, is, when by the common law a spouse- 
witness is admissible for the Crown, is he or she compellable? 





(10) 76 JP 203; [1912] AC 305; 7 Crim App R 157 
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There seems to be no binding authority at all upon the point... The Metropolitan 
complete silence of the great common law writers on the point _ Police 
seems to show that they took it for granted that a competent wit- | Commissioner 
ness for the Crown was compellable . . . ‘‘At common law,” said v Remye 
Mr. (now Mr. Justice) Rowlatt, “the wife was merely incompetent, — 
the question of compellability could not arise; but once you get 
rid of incompetence, compellability follows. If a man attempts to 
murder his wife, she would be compelled to go into the box for 
the Crown. There is no substantive rule of common law that a : 
wife is not compellable to give evidence against her husband.” 

‘It is submitted that this reasoning, in the absence of other 
authorities, is correct and that, in the case of the common law ex- 
ception, when a spouse-witness may be called, he or she is a com- 
pellable witness for the Crown. 

‘The language of Lord Atkinson in giving judgment in Leach’s 
case(10) seems, at first sight, opposed to this view. But, it is sub- 
mitted, the noble and learned Lord is referring solely to the general 
rule applicable to the case under decision — a point in relation to a 
statutory offence on which statute law is silent and the common 
law must be invoked, not to the recognised common law exceptions, 
as to which the argument for the Crown was: Once you go back to 
the general common law and make the wife competent like anyone 
else, you make her an ordinary witness liable to a subpoena.’ 


Lord 
Edmund-Davies 


The general conclusion of the author in this short work is thus stated: 


‘A spouse-witness is only competent for the prosecution when 
the offence charged is within the schedule, as amended, of the 
Criminal Evidence Act; and in those cases in which he or she is 
compellable. A spouse-witness is competent in the defence of the 
spouse in all criminal trials without exception. A spouse-witness is 
compellable for the prosecution or for the defence of the spouse, 
when the offence charged is personal injury (including threats and 
attempts) or forcible abduction and marriage, and only in those 
cases.’ 


My Lords, the last proposition preceded by nearly 30 years the 
decision of the Court of Criminal Appeal in Lapworth(2), the only 
decision directly bearing on the certified question in this appeal. The 
reputation of few criminal judges of this century stands as high as 


Avory, J., who gave the judgment of the court, and he expressed 
himself as being 


‘satisfied that in the case of Leach(10) the learned Lords had 
not present to their mind the case which is now before this court, 
where personal violence has been done by a husband to a wife. I 
am satisfied that in the general observations which they there 
made ... they had no intention of including cases such as the one 
with which we have to deal today.’ 





(2) 95 JP 2; [1931] 1 KB 117 
(10) 76 JP 203; [1912] AC 305; 7 Crim App R 157 
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Regarding the question there in issue, Avory, J., said: 


‘I am satisfied that at common law ... a wife was always a 
competent witness on a charge against her husband of having as- 
saulted her. If it is once established that she was competent, I think 
it follows that she was compellable at common law, and remains 
so under s. 4(2) of the Criminal Evidence Act, 1898 .. . It has 
always been assumed in practice that in such cases ... it is the duty 
of the tribunal to ascertain the facts and, if necessary, to compel 
her to give that evidence.’ 


Your Lordships, in effect, challenge that sequence of propositions 
which Avory, J., regarded as both self-evident and well-established. 
I must be allowed to say that ‘your reluctance to accept his view de- 
rives seemingly from a harking-back to the strong opposition at com- 
mon law to one spouse ever testifying against the other, an opposition 
based on a variety of reasons, such as the unity of person, the fear of 
consequent discord and dissension, and the natural repugnance created 
by such a prospect. But what, with respect, appears to me to be in- 
adequately recognised is the magnitude of the decision in R v Lord 
Audley(5) in 1631 that in cases turning on violence by one spouse to 
the other none of the established arguments against testifying must be 
allowed to prevail. Once that conclusion was arrived at, I see no ob- 
jection or difficulty in holding that in such cases as the present a 
spouse, being competent to testify, was also a compellable witness. 

My Lords, if the proper conclusion is that the law on the certified 
question was hitherto been uncertain, this House has now an opport- 
unity to declare what that law is. In that event I end as I began by 
inviting your Lordships to consider what decision is likely to advance 
the public good. This House had only a few years ago to deal with a 
case arising from events as horrible as those which led to Lord Audley’s 
conviction in 1631. Indeed, the facts in Director of Public Prosecutions 
v Morgan(1) were startlingly similar, for there too a husband had pro- 
cured other men to rape his wife. It surely creates a revulsion going 
far beyond ‘repugnance’ if the wronged wife at the last moment de- 
clined to testify against her husband and, in consequence, he and the 
four other accused were acquitted, so inextricably did her evidence 
involve all five accused. The noble and learned Lord, Viscount Dil- 
horne, has spoken of the repugnance created by a wife being com- 
pelled 


‘to testify against her husband on a charge involving violence, no 
matter how trivial and no matter the consequences to her and 
to her family’. 


For my part I regard as extremely unlikely any prosecution based on 
trivial violence being persisted in where the injured spouse was known 
to be a reluctant witness. Much more to the point, as I think, are cases 
such as the present, as Morgan(1), and as others arising from serious 
physical maltreatment by one spouse to the other. 





(1) 139 JP 476; [1975] 2 All ER 347; [1976] A.C. 182 
(5) (1631), 3 State Tr. 401 
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Such cases are too grave to depend simply on whether the injured 
spouse is, or is not, willing to testify against the attacker. Reluctance 
may spring from a variety of reasons and does not by any means 
necessarily denote that domestic harmony has been restored. A wife 
who has once been subjected to a ‘carve up’ may well have more 
reasons than one for being an unwilling witness against her husband. 
In such circumstances it may well prove a positive boon to her to be 
directed by the court that she has no alternative but to testify. But, 
be that as it may, such incidents ought not to be regarded as having 
no importance extending beyond the domestic hearth. Their investi- 
gation and, where sufficiently weighty, their prosecution is a duty 
which the agencies of law enforcement cannot dutifully neglect. In 
R v Algar(3) Lord Goddard, C.J., said: 


‘At common law one spouse could not give evidence against 
the other except in the case of offences against the person or liberty 
of the other party to the marriage. In such cases a spouse is both 
competent and compellable.’ 


These words should not be regarded as being merely conforming to 
Lapworth(2), which was never cited in the case. And even if it had 
been, Lord Goddard was never content to apply without explicit 
remonstrance decisions with which he disagreed. In expressing him- 
self as he did, he was, I believe, drawing on his immense reservoirs 
of knowledge of the common law and of the long-standing practice 
of the courts. Lapworth(2) is the only authority cited to your Lord- 
ships which bears directly on the facts of this case, and Avory, J., 
claimed to be doing no more than asserting what had long been the 
law. The decision itself must surely have since been applied in comnt- 
less cases without any known expressions of outrage or resentment. 
It is, with respect, a decision which should find favour with this House 
today. For these reasons I would dismiss this appeal. 


LORD KEITH: I have had the advantage of reading in draft the 
speech of my noble and learned friend, Lord Wilberforce. I agree 
with it, and for the reasons which he has stated I too would allow the 
appeal. 


Appeal allowed. 


Solicitors: Voss & Son; Solicitor, Metropolitan Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 





(2) 95 JP 2; [1931] 1 KB 117 
(3) 118 JP 56; [1953] 2 All ER 1381; [1954] 1 QB 279 
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Director of HOUSE OF LORDS 
Public (Lord Diplock, Lord Morris of Borth-y-Gest, Lord Simon of Glaisdale, 
Prosecutions Lord Fraser of Tullybelton and Lord Scarman) 
v Camplin 
April 6, 1978 
House of Lords 
DIRECTOR OF PUBLIC PROSECUTIONS v CAMPLIN 


Criminal Law — Murder — Defence — Provocation — Youthful offender 
— Direction to jury — Homicide Act, 1957, s. 3. 


By s. 3 of the Homicide Act, 1957: ‘‘Where on a charge of murder there is 
evidence on which the jury can find that the person charged was provoked 
(whether by things done or by things said or by both together) to lose his 
self-control, the question whether the provocation was enough to make a 
reasonable man do as he did shall be left to be determined by the jury; and in 
determining that question the jury shall take into account everything both 
done and said according to the effect which, in their opinion, it would have on 
a reasonable man”’. 

The appellant, aged 15, was convicted of the murder of a Pakistani labourer. 
His defence to the charge was provocation; he said that the deceased had 
committed sodomy on him against his will and had then laughed at him 
whereupon he had lost his self-control and had struck the deceased with a 
heavy kitchen utensil. His counsel at the trial contended that when the jury 
were considering the provocation they should consider not the reaction of a 
reasonable adult to what had occurred but the reaction of a reasonable boy of 
the appellant’s age. The judge however, took a different view and told the 
jury that the test under s. 3 was the reaction of a reasonable man, not that of a 
reasonable boy or lad. The Court of Appeal quashed the conviction of murder 
and substituted a conviction of manslaughter. The Director of Public Prose- 
cutions appealed. 

Held: the judge ought not to have instructed the jury to pay no account to 
the age of the accused; a proper direction in such a case would be for the judge 
to state what was the question they had to decide, using the terms of s. 3, 
and then tell them that the “reasonable man” referred to was a person 
having the power of self-control to be expected of an ordinary person of the 
sex and age of the accused, taking into consideration such of the accused’s 
characteristics as they thought would effect the gravity of the provocation to 
him; the appeal would be dismissed. 


Appeal by the Director of Public Prosecutions against a decision of 
the Court of Appeal (Criminal Division) allowing an appeal by the 


respondent, Paul Camplin, against his conviction at Leeds Crown 
Court of murder. 


J. Mortimer QC and P. Charlesworth for the Crown. 
G. Baker QC and J. Stewart for the respondent. 


Their Lordships took time for consideration. 


6th April, 1978. The following opinions were delivered. 


Lord Diplock LORD DIPLOCK: My Lords, for the purpose of answering the 
question of law on which this appeal will turn only a brief account is 
needed of the facts that have given rise to it. The respondent, Camplin, 
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who was 15 years of age, killed a middle-aged Pakistani, Mohammed 
Lal Khan, by splitting his skull with a chapati pan, a heavy kitchen 
utensil like a rimless frying pan. At the time the two of them were 
alone together in Khan’s flat. At Camplin’s trial for murder before 
Boreham, J., his only defence was that of provocation so as to reduce 
the offence to manslaughter. According to the story that he told in 
the witness box but which differed materially from that which he had 
told to the police, Khan had buggered him in spite of his resistance 
and had then laughed at him, whereupon Camplin had lost his self- 
control and attacked Khan fatally with the chapati pan. 

In his address to the jury on the defence of provocation, counsel 
for Camplin had suggested to them that when they addressed their 
minds to the question whether the provocation relied on was enough 
to make a reasonable man do as Camplin had done, what they ought to 
consider was not the reaction of a reasonable adult but the reaction of 
a reasonable boy of Camplin’s age. The judge thought that this was 
wrong in law. So in his summing-up he took pains to instruct the jury 
that they must consider whether 


‘the provocation was sufficient to make a reasonable man in like 
circumstances act as the defendant did. Not a reasonable boy, as 
[counsel for Camplin] would have it, or a reasonable lad; it is an 
objective test — a reasonable man.’ 


The jury found Camplin guilty of murder. On appeal the Court of 
Appeal, Criminal Division, allowed the appeal and substituted a con- 
viction for manslaughter on the ground that the passage I have cited 
from the summing-up was a misdirection. The court held that 


‘the proper direction to the jury is to invite the jury to consider 
whether the provocation was enough to have made a reasonable 


person of the same age as the appellant in the same circumstances 
do as he did.’ 


The point of law of general public importance involved in the case 
has been certified as being: 


‘Whether, on the prosecution for murder of a boy of 15, where 
the issue of provocation arises, the jury should be directed to con- 
sider the question, under s 3 of the Homicide Act, 1957, whether 
the provocation was enough to make a reasonable man do as he did 
by reference to a “reasonable adult” or by reference to a “‘reason- 
able boy of 15’’.’ 


The doctrine of provocation in crimes of homicide has always 
represented an anomaly in English law. In crimes of violence which 
result in injury short of death the fact that the act of violence was 
committed under provocation, which has caused the accused to lose 
his self-control, does not affect the nature of the offence of which he is 
guilty; it is merely a matter to be taken into consideration in deter- 
mining the penalty which it is appropriate to impose; whereas in homi- 
cide provocation effects a change in the offence itself from murder, 
for which the penalty is fixed by law (formerly death and now im- 
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prisonment for life), to the lesser offence of manslaughter, for which 
the penalty is in the discretion of the judge. 

The doctrine of provocation has a long history of evolution at 
common law. Such changes as there had been were entirely the con- 
sequence of judicial decision until Parliament first intervened by 
passing the Homicide Act, 1957. Section 3 deals specifically with 
provocation and alters the law as it had been expounded in the cases, 
including three that had been decided comparatively recently in this 
House, namely Mancini v Director of Public Prosecutions(1), Holmes 
v Director of Public Prosecutions(2) and Bedder v Director of Public 
Prosecutions(3). One of the questions in this appeal is to what extent 
propositions as to the law of provocation that are laid down in those 
cases, and in particular in Bedder, ought to be treated as being of un- 
diminished authority despite the passing of the Homicide Act, 1957. 

For my part I find it instructive to approach this question by a 
brief survey of the historical development of the doctrine of provo- 
cation at common law. Its origin at a period when the penalty for 
murder was death is to be found, as Tindal, C.J., echoing Sir Michael 
Foster, put it in R v Hayward(4), in ‘the law’s compassion to human 
infirmity’. The human infirmity on which the law first took com- 
passion in a violent age when men bore weapons for their own pro- 
tection when going about their business appears to have been chance 
medley or a sudden falling out at which both parties had recourse to 
their weapons and fought on equal terms. Chance medley as a ground 
of provocation was extended to assault and battery committed by the 
deceased on the accused in circumstances other than a sudden falling 
out. But with two exceptions actual violence offered by the deceased 
to the accused remained the badge of provocation right up to the 
passing of the 1957 Act. The two exceptions were the discovery by a 
husband of his wife in the act of committing adultery and the dis- 
covery by a father of someone committing sodomy on his son; but 
these apart, insulting words or gestures unaccompanied by physical 
attack did not in law amount to provocation. 

The ‘reasonable man’ was a comparatively late arrival in the law of 
provocation. As the law of negligence emerged in the first half of the 
19th century he became the anthropomorphic embodiment of the 
standard of care required by the law. It would appear that Keating, J., 
in R v Welsh(5) was the first to make use of the reasonable man as 
the embodiment of the standard of self-control required by the crimin- 
al law of persons exposed to provocation, and not merely as a criterion 
by which to check the credibility of a claim to have been provoked 
to lose his self-control made by an accused who at that time was not 
permitted to give evidence himself. This had not been so previously 
and did not at once become the orthodox view. In his Digest of the 
Criminal Law and his History of the Criminal Law Sir James Fitzjames 
Stephen makes no reference to the reasonable man as providing a 





(1) [1941] 3 AILER 272; [1942] A.C.1 
(2) [1946] 2 All ER 124; [1946] A.C. 588 
(3) [1954] 2 AIlER 801 
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standard of self-control by which the question whether the facts relied 
on as provocation are sufficient to reduce the subsequent killing to 
manslaughter is to be decided. He classifies and defines the kinds of 
conduct of the deceased that alone are capable in law of amounting 
to provocation and appears to treat the questions for the jury as being 
limited to (i) whether the evidence establishes conduct by the deceased 
that falls within one of the defined classes and, if so, (ii) whether the 
accused was thereby actually deprived of his self-control. 

The reasonable man referred to by Keating, J., in R v Welsh(5) 
was not then a term of legal art nor has it since become one in criminal 
law. He (or she) has established his (or her) role in the law of provo- 
cation under a variety of different sobriquets in which the noun ‘man’ 
is frequently replaced by ‘person’ and the adjective ‘reasonable’ by 
‘ordinary’, ‘average’ or ‘normal’. At least from as early as 1914 (see R 
v Lesbini(6)), the test whether the defence of provocation is entitled 
to succeed has been a dual one; the conduct of the deceased to the ac- 
cused must be such as (i) might cause in any reasonable or ordinary 
person and (ii) actually causes in the accused a sudden and temporary 
loss of self-control as the result of which he commits the unlawful act 
that kills the deceased. But until the 1957 Act was passed there was a 
condition precedent which had to be satisfied before any question of 
applying this dual test could arise. The conduct of the deceased had to 
be of such a kind as was capable in law of constituting provocation, 
and whether it was or was not was a question for the judge, not for 
the jury. This House so held in Mancini(1) where it also laid down 
a rule of law that the mode of resentment, as for instance the weapon 
used in the act that caused the death, must bear a reasonable relation 
to the kind of violence that constituted the provocation. 

It is necessary for the purposes of the present appeal to spend 
time on a detailed account of what conduct was or was not capable 
in law of giving rise to a defence of provocation immediately before 
the passing of the 1957 Act. It had remained much the same as when 
Stephen was writing in the last quarter of the 19th century. What, 
however, is important to note is that this House in Holmes(2) had 
recently confirmed that words alone, save perhaps in circumstances 
of a most extreme and exceptional nature, were incapable in law of 
constituting provocation. 

This was the state of law when Bedder(3) fell to be considered by 
this House. The accused had killed a prostitute. He was sexually im- 
potent. According to his evidence he had tried to have sexual inter- 
course with her and failed. She taunted him with his failure and tried 
to get away from his grasp. In the course of her attempts to do so she 
slapped him in the face, punched him in the stomach and kicked him 
in the groin, whereupon he took a knife out of his pocket and stabbed 
her twice and caused her death. The struggle that led to her death thus 
started because the deceased taunted the accused with his physical 
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infirmity; but in the state of the law as it then was, taunts unaccompan- 
ied by any physical violence did not constitute provocation. The 
taunts were followed by violence on the part of the deceased in the 
course of her attempt to get away from the accused, and it may be that 
this subsequent violence would have a greater effect on the self-control 
of an impotent man already enraged by the taunts than it would have 
had on a person conscious of possessing normal physical attributes. 
So there might be some justification for the judge to instruct the jury 
to ignore the fact that the accused was impotent when they were con- 
sidering whether the deceased’s conduct amounted to such provo- 
cation as would cause a reasonable or ordinary person to lose his self- 
control. This indeed appears to have been the ground on which the 
Court of Criminal Appeal had approved the summing-up when they 
said: 


‘no distinction is to be made in the case of a person who, though 
it may not be a matter of temperament is physically impotent, is 
conscious of that impotence, and therefore mentally liable to be 
more excited unduly if he is “‘twitted’’ or attacked on the subject 
of that particular infirmity.’ 


This statement, for which I have myself supplied the emphasis, was 


approved by Lord Simonds, L.C., speaking on behalf of all the members 
of this House who sat on the appeal, but he also went on lay down the 
broader proposition that: 


‘It would be plainly illogical not to recognise an unusually excit- 
able or pugnacious temperament in the accused as a matter to be 
taken into account but yet to recognise for that purpose some un- 
usual physical characteristic, be it impotence or another.’ 


Section 3 of the 1957 Act is in the following terms: 


‘Where on a charge of murder there is evidence on which the jury 
can find that the person charged was provoked (whether by things 
done or by things said or by both together) to lose his self-control, 
the question whether the provocation was enough to make a reason- 
able man do as he did shall be left to be determined by the jury; 
and in determining that question the jury shall take into account 
everything both done and said according to the effect which, in their 
opinion, it would have on a reasonable man.’ 


My Lords, this section was intended to mitigate in some degree the 
harshness of the common law of provocation as it had been developed 
by recent decisions in this House. It recognises and retains the dual 
test: the provocation must not only have caused the accused to lose 
his self-control but also be such as might cause a reasonable man to 
react to it as the accused did. Nevertheless it brings about two im- 
portant changes in the law. The first is it abolishes all previous rules 
of law as to what can or cannot amount to provocation and in particu- 
lar the rule of law that, save in the two exceptional cases I have men- 
tioned, words unaccompanied by violence could not do so. Secondly 
it makes it clear that if there was any evidence that the accused himself 
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at the time of the act which caused the death in fact lost his self- 
control in consequence of some provocation however slight it might 
appear to the judge, he was bound to leave to the jury the question, 
which is one of opinion not of law, whether a reasonable man might 
have reacted to that provocation as the accused did. 

I agree with my noble and learned friend, Lord Simon of Glaisdale, 
that since this question is one for the opinion of the jury the evidence 
of witnesses as to how they think a reasonable man would react to the 
provocation is not admissible. 

The public policy that underlay the adoption of the ‘reasonable 
man’ test in the common law doctrine of provocation was to reduce the 
incidence of fatal violence by preventing a person relying on his own 
exceptional pugnacity or excitability as an excuse for loss of self- 
control. The rationale of the test may not be easy to reconcile in logic 
with more universal propositions as to the mental element in crime. 
Nevertheless it has been preserved by the 1957 Act but falls to be 
applied now in the context of a law of provocation that is significantly 
different from what it was before the Act was passed. 

Although it is now for the jury to apply the ‘reasonable man’ test, 
it still remains for the judge to direct them what, in the new context 
of the section, is the meaning of this apparently inapt expression, 
since powers of ratiocination bear no obvious relationships to powers 
of self-control. Apart from this the judge is entitled, if he thinks it 
helpful, to suggest considerations which may influence the jury in 
forming their own opinions as to whether the test is satisfied; but he 
should make it clear that these are not instructions which they are 
required to follow: it is for them and no one else to decide what 
weight, if any, ought to be given to them. 

As I have already pointed out, for the purposes of the law of provo- 
cation the ‘reasonable man’ has never been confined to the adult male. 
It means an ordinary person of either sex, not exceptionally excitable 
or pugnacious, but possessed of such powers of self-control as every- 
one is entitled to expect that his fellow citizens will exercise in society 
as it is today. A crucial factor in the defence of provocation from 
earliest times has been the relationship between the gravity of provo- 
cation and the way in which the accused retaliated, both being judged 
by the social standards of the day. When Hale was writing in the 17th 
century pulling a man’s nose was thought to justify retaliation with a 
sword; when Mancini(1) was decided by this House, a blow with a fist 
would not justify retaliation with a deadly weapon. But so long as 
words unaccompanied by violence could not in common law amount 
to provocation the relevant proportionality between provocation and 
retaliation was primarily one of degrees of violence. Words spoken 
to the accused before the violence started were not normally to be 
included in the proportion sum. But now that the law has been changed 
so as to permit of words being treated as provocation, even though 
unaccompanied by any other acts, the gravity of verbal provocation 
may well depend on the particular characteristics or circumstances 
of the person to whom a taunt or insult is addressed. To taunt a person 
because of his race, his physical infirmities or some shameful incident 
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in his past may well be considered by the jury to be more offensive 
to the person addressed, however equable his temperament, if the 
facts on which the taunt is founded are true than it would be if they 
were not. It would stultify much of the mitigation of the previous 
harshness of the common law in ruling out verbal provocation as 
capable of reducing murder to manslaughter if the jury could not take 
into consideration all those factors which in their opinion would affect 
the gravity of taunts and insults when applied to the person to whom 
they are addressed. So to this extent at any rateh the unqualified 
proposition accepted by this House in Bedder(3) that for the purposes 
of the ‘reasonable man’ test any unusual physical characteristics of 
the accused must be ignored requires revision as a result of the passing 
of the 1957 Act. 

That he was only 15 years of age at the time of the killing is the 
relevant characteristic of the accused in the instant case. It is a charac- 
teristic which may have its effects on temperament as well as physique. 
If the jury think that the same power of self-control is not to be ex- 
pected in an ordinary, average or normal boy of 15 as in an older per- 
son, are they to treat the lesser powers of self-control possessed by an 
ordinary, average or normal boy of 15 as the standard of self-control 
with which the conduct of the accused is to be compared? 

It may be conceded that in strict logic there is a transition between 
treating age as a characteristic that may be taken into account in asses- 
sing the gravity of the provocation addressed to the accused and treat- 
ing it as a characteristic to be taken into account in determining what 
is the degree of self-control to be expected of the ordinary person 
with whom the accused’s conduct is to be compared. But to require 
old heads on young shoulders is inconsistent with the law’s compassion 
of human infirmity to which Sir Michael Foster ascribed the doctrine 
of provocation more than two centuries ago. The distinction as to the 
purpose for which it is legitimate to take the age of the accused into 
account involves considerations of too great nicety to warrant a place 
in deciding a matter of opinion which is no longer one to be decided 
by a judge trained in logical reasoning but by a jury drawing on their 
experience of how ordinary human beings behave in real life. 

There is no direct authority prior to the Act that states expressly 
that the age of the accused could not be taken into account in deter- 
mining the standard of self-control for the purposes of the reasonable 
man test, unless this is implicit in the reasoning of Lord Simonds, 
L.C., in Bedder(3). The Court of Appeal distinguished the instant case 
from that of Bedder on the ground that what it was there said must be 
ignored was an unusual characteristic that distinguished the accused 
from ordinary normal persons, whereas nothing could be more ordin- 
ary or normal than to be aged 15. The reasoning in Bedder(3) would, 
I think, permit of this distinction between normal and abnormal 
characteristics, which may affect the powers of self-control of the 
accused; but for reasons that I have already mentioned the proposition 
stated in Bedder requires qualification as a consequence of changes in 
the law affected by the 1957 Act. To try to salve what can remain of 
it without conflict with the Act could in my view only lead to unneces- 
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sary and unsatisfactory complexity in a question which has now be- 
come a question for the jury alone. In my view Bedder(3), like Man- 
cini(1) and Holmes(2), ought no longer to be treated as an authority 
on the law of provocation. 

In my opinion a proper direction to a jury on the question left to 
their exclusive determination by s 3 of the 1957 Act would be on the 
following lines. The judge should state what the question is, using the 
very terms of the section. He should then explain to them that the 
reasonable man referred to in the question is a person having the power 
of self-control to be expected of an ordinary person of the sex and age 
of the accused, but in other respects sharing such of the accused’s 
characteristics as they think would affect the gravity of the provo- 
cation to him, and that the question is not merely whether such a 
person would in like circumstances be provoked to lose his self-control] 
but also would react to the provocation as the accused did. 

I accordingly agree with the Court of Appeal that the judge ought 
not to have instructed the jury to pay no account to the age of the 
accused even though they themselves might be of opinion that the 
degree of self-control to be expected in a boy of that age was less than in 
an adult. So to direct them was to impose a fetter on the right and duty 
of the jury which the 1957 Act accords to them to act on their own 
opinion on the matter. I would dismiss this appeal. 


LORD MORRIS OF BORTH-Y-GEST: For many years past in cases 
where murder has been charged it has been recognised by courts that 
there can be circumstances in which the accused person was so pro- 
voked that this unlawful act was held to amount to manslaughter 
rather than to murder. Due and sensible regard to human nature and to 
human frailty and infirmity was being paid. In R v Hayward(4) this 
result was said to be ‘in compassion to human infirmity’. But courts 
were careful to ensure that a plea of provocation should involve more 
than some easy explanation as to how a death had been caused. What 
was involved was that the accused had acted in ‘heat of blood’ or ina 
‘transport of passion’ or in other words had lost his self-control and 
that this was the result of the provocation. But in addition to this and 
by way of limitation, courts introduced certain tests of reasonableness. 
Was it but natural for even a reasonable man to have been as much 
aroused as was the accused? Furthermore, might even a reasonable 
man have been induced in the violence of passion to do what the 
accused did? 

These lines of approach were at different times expressed in differ- 
ent ways. In R v Welsh(5), Keating, J., in his summing-up, used the 
following words: 


‘The question, therefore, is first, whether there is evidence of 
any such provocation as could reduce the crime from murder to 
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manslaughter; and, if there be any such evidence, then it is for the 
jury whether it was such that they can attribute the act to the 
violence of passion naturally arising therefrom, and likely to be 
aroused thereby in the breast of a reasonable man... The law is, 
that there must exist such an amount of provocation as would be 
excited by the circumstances in the mind of a reasonable man, and 
so as to lead the jury to ascribe the act to the influence of that 
passion . . .The law contemplates the case of a reasonable man, and 
requires that the provocation shall be such as that such man might 
naturally be induced, in the anger of the moment, to commit the 
act.’ 


When Keating, J., said that ‘the law contemplates the case of a reas- 
onable man’ was he doing more than saying that the jury had to con- 
sider whether the accused had reasonably been aroused and had reason- 
ably been subject to a violence of passion? Could a reasonable man 
in the position of the accused have been ‘excited by the circumstances’? 
Could such a person have done what the accused did? Those were all 
questions for the jury. 

At a much later date, in Holmes v Director of Public Prosecutions(2), 
Viscount Simon said: 


‘If, on the other hand, the case is one in which the view might 


fairly be taken (a) that a reasonable person, in consequence of the 
provocation received, might be so rendered subject to passion or 
loss of control as to be led to use the violence with fatal results, 
and (b) that the accused was in fact acting under the stress of such 
provocation, then it is for the jury to determine whether on its 


view of the facts manslaughter or murder is the appropriate ver- 
dict.’ 


Before the time when Bedder v Director of Public Prosecutions(3) 
came under consideration, the courts seemed to have created the 
conception of ‘the reasonable man’ as a mythical person seemingly not 
only detached from but also rather remote from the accused person 
and having certain attributes as laid down by the court as the courts 
directed juries to accept. 

Who then or what then was the ‘reasonable man’? If a reasonable 
man is a man who normally acts reasonably, it becomes important 
to consider the mind of the accused person when considering his 
reactions to some provocation. To consider the mind of some differ- 
ent person, and to consider what his reactions would have been if 
comparably provoked, could involve an unreal test. In the argument 
in Bedder’s case(3) the question was raised as to the position of a 
dwarf. If at the date of that case things said could have amounted 
to provocation and if grossly offensive things in relation to his stature 
had been said to a dwarf, had the jury to consider not whether the 
dwarf only acted as a reasonable dwarf might have acted in being sub- 
ject to passion and in doing what he did, or must the jury consider 
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what would have been the reactions of a man of normal physique if 
the things said had been said to him? 

These questions in regard to the reasonable man must now be 
reviewed in the light of the provisions of the 1957 Act. Those con- 
tained in s 2 in reference to persons suffering from diminished respon- 
sibility may merely be noted in passing. Those contained in s 3 are of 
supreme importance. That section provides as follows: 


‘Where on a charge of murder there is evidence on which the jury 
can find that the person charged was provoked (whether by things 
done or by things said or by both together) to lose his self-control, 
the question whether the provocation was enough to make a reason- 
able man do as he did shall be left to be determined by the jury; 
and in determining that question the jury shall take into account 
everything both done and said according to the effect which, in 
their opinion, it would have on a reasonable man.’ 


One big change enacted was that things said could, either alone or in 
conjunction with things done, constitute provocation. It will first be 
for the court to decide whether, on a charge of murder, there is evi- 
dence on which a jury can find that the person charged was provoked 
to lose his self-control; thereafter, as it seems to me, all questions are 
for the jury. It will be for the jury to say whether they think that 
whatever was or may have been the provocation, such provocation 
was in their view enough to make a reasonable man do as the accused 
did. The jury must take into account everything both done and said 
according to the effect which they think there would have been on a 
reasonable man. Who then or what then is the ‘reasonable man’ who 
is referred to in the section? It seems to me that the courts are no 
longer entitled to tell juries that a reasonable man has certain stated 
and defined features. It is for the jury to consider all that the accused 
did; it is for them to say whether the provocation was enough to make 
‘a reasonable man’ do as the accused did. The jury must take into 
account ‘everything both done and said’. What do they think would 
have been the effect on a reasonable man? They must bring their 


‘collective good sense’ to bear. As Lord Goddard, C.J., said in R v Mc- 
Carthy(7): 


‘No court has ever given, nor do we think ever can give, a defin- 
ition of what constitutes a reasonable or average man. That must be 
left to the collective good sense of the jury, and what, no doubt, 
would govern their opinion would be the nature of the retaliation 
used by the provoked person.’ 


So in relation to the facts in Bedder’s case apart from the painful 
physical kick, a jury would now have to consider the effect of the 
things said on a reasonable man. If an impotent man was taunted about 
his impotence the jury would not today be told that an impotent man 
could not be a reasonable man as contemplated by the law. The jury 
would be entitled to decide that the accused man acted as ‘a reason- 
able man’ in being provoked as he was and in doing ‘as he did’. 
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It seems to me that as a result of the changes effected by s 3 of the 
1957 Act a jury is fully entitled to consider whether an accused person, 
placed as he was, only acted as even a reasonable man might have 
acted if he had been in the accused’s situation. There may be no pract- 
ical difference between, on the one hand, taking a notional independent 
reasonable man, but a man having the attributes of the accused and 
subject to all the events which surrounded the accused, and then 
considering whether what the accused did was only what such a person 
would or might have done, and, on the other hand, taking the accused 
himself with all his attributes and subject to all the events and then 
asking whether there was provocation to such a degree as would or 
might make a reasonable man do what he (the accused) in fact did. 

In my view it would now be unreal to tell the jury that the notional 
‘reasonable man’ is someone without the characteristics of the ac- 
cused: it would be to intrude into their province. A few examples may 
be given. If the accused is of particular colour or particular ethnic 
origin and things are said which to him are grossly insulting it would be 
utterly unreal if the jury had to consider whether the words would have 
provoked a man of different colour or ethnic origin, or to consider 
how such a man would have acted or reacted. The question would be 
whether the accused if he was provoked only reacted as even any 
reasonable man in his situation would or might have reacted. If the 
accused was ordinarily and usually a very unreasonable person, the 
view that on a particular occasion he acted just as a reasonable person 
would or might have acted would not be impossible of acceptance. 

It is not disputed that the ‘reasonable man’ in s 3 of the 1957 Act 
could denote a reasonable person and so a reasonable woman. If words 
of grievous insult were addressed to a woman, words perhaps reflecting 
on her chastity or way of life, a consideration of the way in which she 
reacted would have to take account of how other women being reason- 
able women would or might in like circumstances have reacted. Would 
or might she, if she had been a reasonable woman, have done what 
she did? 

In the instant case the considerations to which I| have been referring 
have application to a question of age. The accused was a young man. 
Sometimes in the summing-up he was called a boy or a lad. He was at 
the time of the events described at the trial under 16 years of age: he 
was accountable in law for the charge preferred against him. More 
generally in the summing-up he was referred to as a young man; that 
would appear to me to have been appropriate. In his summing-up, 
however, the learned judge in referring to a reasonable man seemed to 
emphasise to the jury that the reasonable man with whom they must 
compare the accused could not be a young man of the age of the 
accused but had to be someone older and indeed had to be someone 
of full age and maturity. In my view that was not correct. The jury had 
to consider whether a young man of about the same age as the accused 
but placed in the same situation as that which befell the accused 
could, had he been a reasonable young man, have reacted as did the 
accused and could have done what the accused did. For the reasons 
which I have outlined the question so to be considered by the jury 
would be whether they considered that the accused, placed as he was, 
and having regard to all the things that they find were said, and all the 
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things that they find were done, only acted as a reasonable young man 
might have acted, so that, in compassion, and having regard to human 
frailty, he could to some extent be excused even though he had caused 
death. 

I consider that the Court of Appeal came to the correct conclusion, 
and, agreeing with what my noble and learned friend, Lord Diplock, 
has said as to the direction to a jury, I would dismiss the appeal. 


LORD SIMON OF GLAISDALE: The accused, the respondent to 
this appeal, was indicted for murder. He pleaded guilty of manslaughter 
but not guilty of murder. His defence was provocation. He was found 
guilty of murder but the verdict was quashed on appeal and a verdict 
of manslaughter was substituted. The Crown now appeals to your 
Lordships’ House. 

At the time of the offence the accused was 15 years of age. It was 
the common assumption of his counsel, of the trial judge, Boreham, J., 
and of the Court of Appeal that the jury might have thought that the 
age of the accused could have been a factor affecting his self-control, 
in other words, that the jury might have held that a boy of 15 was 
more liable to lose his self-control than a man of full age. It was for 
this reason that Boreham, J., no doubt feeling constrained to do so 
by Bedder v Director of Public Prosecutions(3), directed the jury 
that, to justify a verdict of manslaughter, the provocation must be 
sufficient to make a reasonable man (expressly, not a reasonable boy 
or lad), in like circumstances to those of the accused at the time of 
the homicide, act as the accused did. And it was for this reason that the 
Court of Appeal, distinguishing Bedder, allowed the appeal and substi- 
tuted a verdict of manslaughter. Your Lordships must, I think, proceed 
on the same assumption for the purposes of this appeal. 

In Bedder(3), the defendant, who was sexually impotent, had in 
vain attempted to have intercourse with a prostitute. The woman 
jeered at him for his impotence; when he tried to hold her she slapped 
his face and punched him in the stomach, and as he pushed her back 
she kicked him in the private parts. He took a knife from his pocket 
and struck her two blows with it, which killed her. It was argued on 
his behalf that the ‘reasonable man’ (whom a long line of previous 
authorities since 1859 had established as the standard for measuring 
the self-control required where a defence of provocation was in ques- 
tion) should be invested with the physical qualities of the defendant 
(in that case, impotence), and that the question should be asked, what 
would be the reaction of an impotent reasonable man in the circum- 
stances? But the judge directed the jury in these terms: 


‘The reasonable person, the ordinary person, is the person you 
must consider when you are considering the effect which any acts, 
any conduct, any words, might have to justify the steps which are 
taken in response thereto, so that an unusually excitable or pugnac- 
ious individual, or a drunken one or a man who is sexually impotent 
is not entitled to rely on provocation which would not have led an 
ordinary person to have acted in the way which was in fact carried 
out.’ 
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This direction was upheld both in the Court of Criminal Appeal and 
in your Lordships’ House. 

It is, | think, important to note what was the point of law certified 
by the Attorney-General for the consideration of this House, because 
it defines the scope of the decision. The crucial passage is as follows: 


‘Where provocation is set up as the defence to a charge of murder, 
to what extent (if at all) it is relevant, in considering the effect ona 
reasonable man of the alleged provocation, that the accused suffers 
from a physical infirmity or disability likely to render a person 
similarly affected more susceptible to the provocation alleged than 
a person not so affected.’ 


Lord Simonds, L.C., with whose speech the other members of the 
House agreed, gave three main reasons for dismissing the appeal. 


(i) ‘It would be plainly illogical not to recognise an unusually 
excitable or pugnacious temperament in the accused as a matter to 
be taken into account but yet to recognise for that purpose some 
unusual physical characteristics, be it impotence or another.’ 


(Lord Simonds’s reference to ‘unusually excitable or pugnacious’ 
was a direct citation from the speech of Vicount Simon, L.C., with 
whom the rest of the House concurred, in Mancini v Director of Public 
Prosecutions(1), where, approving R v Lesbini(6), he said: 


‘an unusually excitable or pugnacious individual is not entitled 
to rely on provocation which would not have led an ordinary person 
to act as he did.’) 


(ii) ‘Moreover, the proposed distinction appears to me to ignore 
the fundamental fact that the temper of a man which leads him to 
react in such and such a way to provocation, is, or may be, itself 
conditioned by some physical defect. It is too subtle a refinement 
for my mind, or | think, for that of a jury to grasp that the temper 
may be ignored but the physical defect taken into account.’ 


(iii) To invest the hypothetical reasonable man with the peculiar 
characteristics of the accused would make nonsense of the test es- 
tablished by authority. 


‘If the reasonable man is then deprived in whole or in part of his 
reason, or the normal man endowed with abnormal characteristics, 
the test ceases to have any value.’ 


When Bedder(3) was decided your Lordships’ House was bound by the 
rule of precedent. Bedder followed preceding authorities in your 
Lordships’ House and the speech of Lord Simonds is closely reasoned 
in the light of those authorities. (It is presumably in consequence of 
this that some critics of the decision would wish to go back beyond 
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1859 and dispense with the ‘reasonable man’ test altogether.) Sub- 
sequent discussion of Bedder has, however, shown that some of its 
implications constitute affronts to common sense and any sense of 
justice. By way of example only, a blow on the face might be quite 
insufficient to make an ordinary reasonable man lose his self-control, 
whereas if he has a severe abscess in his cheek the situation might be 
very different, but, according to Bedder(3), the abscess would have to 
be disregarded. And it is accepted that the phrase ‘reasonable man’ 
really means ‘reasonable person’, so as to extend to ‘reasonable woman’ 
(see, specifically, Holmes v Director of Public Prosecutions(2)). So, 
although this has never yet been a subject of decision, a jury could 
arguably, consistent with Bedder and its precedent authorities, take the 
sex of the accused into account in assessing what might reasonably 
cause her to lose her self-control. (A ‘reasonable woman’ with her sex 
eliminated is altogether too abstract a notion for my comprehension 
or, I am confident, for that of any jury. In any case, it hardly makes 
sense to say that an impotent man must be notionally endowed with 
virility before he ranks within the law of provocation as a reasonable 
man, yet that a normal woman must be notionally stripped of her 
femininity before she qualifies as a reasonable woman.) If so, this is 
already some qualification on the ‘reasonable person’ as a pure abstrac- 
tion devoid of any personal characteristics, even if such a concept 
were of any value to the law. This qualification might be crucial: take 
the insult ‘whore’ addressed respectively to a reasonable man and a 
reasonable woman. Nevertheless, as counsel for the appellant sternly 
and cogently maintained, Bedder(3) would preclude the jury from 
considering that the accused was, say, pregnant (R v Annie Smith(8)), 
or presumably undergoing menstruation or menopause. 

Such refinements, anomalies and affronts to common sense invite 
courts to distinguish an authority. In the instant case the Court of 
Appeal distinguished Bedder(3) on the ground that age is a universal 
quality not a personal idiosyncrasy. It is certainly not a ‘physical 
infirmity or disability’. This distinction is, further, arguably justified 
by the implications of the ‘reasonable woman’ as a standard. It could 
be said that the law, in distinguishing from personal idiosyncrasy 
something universal like age, was doing no more than it had already 
done in distinguishing implicitly something universal like sex. 

Nevertheless, the distinction drawn by the Court of Appeal leads 
to great difficulties. If youth is to be considered (and, presumably, 
advanced years too), what about immaturity in a person of full years 
or premature senility? These would seem to fall on the other, on the 
Bedder(3) side, of the line. One calls to mind what Lord Reid said in 
Jones v Secretary of State for Social Services, Hudson v Secretary of 
State for Social Services(9): 


‘It is notorious that where an existing decision is disapproved 
but cannot be overruled courts tend to distinguish it on inade- 
quate grounds.’ 
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The fine distinctions and the anomalies inherent in distinguishing 
Bedder(3) are such as, in judgment, to make it incumbent to face the 
issue whether Bedder should be followed or is so inconvenient an 
authority that it should be regarded as no longer representing the 
law. The latter course involves considerable retracing of judicial steps. 
In order to see where it would be necessary to go it is undesirable 
to investigate the reasons for the various rules which have been evolved 
in the law of provocation. 

The original reasons in this branch of the law were largely reasons 
of the heart and of common sense, not the reasons of pure juristic 
logic. The potentiality of provocation to reduce murder to manslaughter 
was, as Tindal, C.J., said in R v Hayward(4), ‘in compassion to human 
infirmity’. But justice and common sense then demanded some limit- 
ation: it would be unjust that the drunk man or one exceptionally 
pugnacious or bad-tempered or over-sensitive should be able to claim 
that these matters rendered him peculiarly susceptible to the provo- 
cation offered where the sober and even-tempered man would hang 
for his homicide. Hence, I think, the development of the concept of 
the reaction of a reasonable man to the provocation offered, even 
though it may have originally come into this branch of the law by way 
of testing the credibility of the claim of the accused (who could not at 
that time himself give evidence) that he had been so deprived of his 
self-control as to be incapable of forming the relevant intent. But it is 
one thing to invoke the reasonable man for the standard of self-control 
which the law requires; it is quite another to substitute some hypo- 
thetical being from whom all mental and physical attributes (except 
perhaps sex) have been abstracted. 

Nevertheless, although your Lordships are no longer bound to 
follow a previous decision of your Lordships’ House, and are free to 
retrace steps if it appears that the following of authority has led into a 
false position, and although the inconveniences, anomalies and in- 
justices implicit in the Bedder decision(3) are now apparent after the 
lapse of a quarter of a century, I am most reluctant to urge your 
Lordships to overrule Bedder. This partly for the reasons given by 
Lord Reid in Knuller (Publishing, Printers and Promotions) Ltd v 
Director of Public Prosecutions(10). But these are reinforced in the 
instant case. The issue here involves important questions of public 
safety; and Parliament as a whole constitutes a more suitable matrix 
for the framing of legal rules which concern such issues. Moreover, 
the Criminal Law Revision Committee put out a working paper (1976) 
which covers the issue involved in this appeal. The paper invited com- 
ments on provisional proposals for amendment of the law, and no 
doubt the committee will shortly be producing its final report. I feel 
great reluctance in taking any step which might pre-empt the conse- 
quent decision. 

But there is one factor here which makes the instant situation a 
peculiar one. Section 3 of the Homicide Act, 1957, has supervened on 
Bedder(3) and makes it incumbent to determine whether Bedder has 
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thereby been weakened as an authority, particularly in view of the un- 
satisfactory consequences of merely distinguishing Bedder. Section 3 
reads as follows: 


‘Where on a charge of murder there is evidence on which the 
jury can find that the person charged was provoked (whether by 
things done or by things said or by both together) to lose his self- 
control, the question whether the provocation was enough to make 
a reasonable man do as he did shall be left to be determined by the 
jury; and in determining that question the jury shall take into 
account everything both done and said according to the effect 
which, in their opinion, it would have on a reasonable man.’ 


The main changes effected by this section were first, to. provide that 
words alone could constitute provocation in law, and, secondly, to 
make the issue one for the jury alone. I would also draw particular 
attention to the words 


‘the jury shall take into account everything . . . according to the 
effect which, in their opinion, it would have on a reasonable man.’ 


The provision that words alone can constitute provocation accentu- 
ates the anomalies, inconveniences and injustices liable to follow from 
the Bedder decision. The effect of an insult will often depend entirely 
on a characteristic of a person to whom the insult is directed. ‘Dirty 
nigger’ would probably mean little if said to a white man or even if 
said by one coloured man to another, but is obviously more insulting 
when said by a white man to a coloured man. Similarly, such an ex- 
pression as: ‘Your character is as crooked as your back’ would have 
a different connotation to a hunchback, on the one hand, and to a 
man with a back like a ramrod, on the other. (I would, however, 
wish to emphasise that I do not suggest that a jury would necessarily, 
or even probably, consider such insults as I have cited in this speech 
as in themselves excusing homicidal violence, any more than it must 
be assumed that I think it likely that a jury would hold that a mid or 
late teenager was to be credited with any exceptional incapacity for 
self-control as to excuse homicidal violence.) But if the jury cannot 
take into account the characteristic which particularly points the 
insult, I cannot see that they are taking ‘into account everything... 
according to the effect . . . it would have on a reasonable man’. In my 
judgment the reference to ‘a reasonable man’ at the end of the section 
means ‘a man of ordinary self-control’. If this is so the meaning satisfies 
what I have ventured to suggest as the reasons for importing into this 
branch of the law the concept of the reasonable man, namely, to avoid 
the injustice of a man being entitled to rely on his exceptional excit- 
ability (whether idiosyncratic or by cultural environment or ethnic 
origin) or pugnacity or ill-temper or on his drunkenness (I do not 
purport to be exhaustive in this enumeration). 

There is another respect in which the 1957 Act may have affected 
the rigour of the Bedder(3) doctrine and thus undermined its author- 
ity. There have been differences of opinion lately in your Lordships’ 
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House on how far one may have forensic recourse to a public or parlia- 
mentary report. I cite the working paper to which I have referred of the 
Criminal Law Revision Committee (as I would an authoritative text- 
book) as an expression of view of the law, formed by a body of crimin- 
al lawyers of outstanding eminence and wide-ranging experience: 


‘In this country the law on this matter [provocation] has been 
indirectly affected by the introduction of the defence of diminished 
responsibility. It is now possible for a defendant to set up a com- 
bined defence of provocation and diminished responsibility, the 
practical effect being that the jury may return a verdict of man- 
slaughter if they take the view that the defendant suffered from an 
abnormality of mind and was provoked. In practice this may mean 
that a conviction of murder will be ruled out although the provo- 
cation was not such as would have moved a person of normal mental- 
ity to kill.’ 


In the exceptional circumstances whereby the reasoning of a de- 
cision of your Lordships’ House, and that of the authorities on which 
it was founded, has been undermined by a subsequent Act of Parlia- 
ment (even though the decision has not been clearly and expressly 
abrogated), I think that your Lordships are justified in saying that 
Bedder(3) should no longer be followed. I think that the law as it now 
stands in this country is substantially the same as that enacted in the 
New Zealand Crimes Act, 1961, s 169(2), as explained by the Court 
of Appeal of New Zealand in R v McGregor(11). 

I think that the standard of self-control which the law requires before 
provocation is held to reduce murder to manslaughter is still that of the 
reasonable person (hence his invocation in s 3 of the 1957 Act), but 
that, in determining whether a person of reasonable self-control would 
lose it in the circumstances, the entire factual situation, which includes 
the characteristics of the accused, must be considered. 

There is only one other matter which I would desire to add. It was 
suggested on behalf of the Director of Public Prosecutions that if what 
his counsel called the ‘completely objective test’ as established by 
Bedder(3) were modified, so that it was open to the jury to consider 
such mental or physical characteristics of the defendant as might affect 
his self-control in the relevant situation, the jury might require evi- 
dence as to how a person of reasonable self-control would be likely to 
react in such circumstances, or at least that it would be open to either 
side to call such evidence. In other words, evidence would be required, 
or alternatively be admissible, to show, for example, how a pregnant 
woman or a 15-year-old boy or a hunchback would, exercising reason- 
able self-control, react in the circumstances. I cannot agree. Evidence 
of the pregnancy or the age or the malformation would be admissible. 
But whether the defendant exercised reasonable self-control in the 
totality of the circumstances (which would include the pregnancy or 
the immaturity or the malformation) would be entirely a matter for 
consideration by the jury without further evidence. The jury would, 
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as ever, use their collective common sense to determine whether the 
provocation was sufficient to make a person of reasonable self-control 
in the totality of the circumstances (including personal characteristics) 
act as the defendant did. I certainly do not think this is beyond the 
capacity of a jury. I have heard nothing to suggest that juries in New 
Zealand find the task beyond them. 

For the ioregoing reasons I would dismiss the appeal. I have had the 
privilege of reading in draft the speech prepared by my noble and 
learned friend, Lord Diplock, and I agree with what he proposes as the 
appropriate direction to the jury. 


LORD FRASER OF TULLYBELTON: I have had the advantage of 
reading in draft the speech prepared by my noble and learned friend, 
Lord Diplock. I entirely agree with it, and for the reasons given by him 
I would dismiss the appeal. 


LORD SCARMAN: I have had the advantage of reading in draft the 


speech delivered by my noble and learned friend, Lord Diplock, I agree 
with it, and would dismiss the appeal. 


Appeal dismissed. 


Solicitors: Director of Public Prosecutions; Robbins, Olivey & Lake, 
for Rice-Jones & Smiths, Halifax. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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House of Lords 


DIRECTOR OF PUBLIC PROSECUTIONS v GOODCHILD 


Drugs — Offence Unlawful possession of controlled drug — Posses- 
sion of naturally occurring material of which drug charged is con- 
stituent not separated from others — Leaf and stalk of cannabis — 
Presence of THC found on analysis — Misuse of Drugs Act, 1971, 
s5(2): 


The appellant was charged under s 5(2) of the Misuse of Drugs Act, 1971, 
with being in unlawful possession of cannabis and a cannabinol derivative 
(a tetrahydro derivative of cannabinol: ““THC’’). It was proved that he was in 
possession of about a quarter of a pound of leaf and stalk of the cannabis 
plant and that by qualitative analysis that some THC was present in the 
specimen of the leaf and stalk submitted for analysis. On that evidence the 
judge ruled that the appellant had in his possession a cannabinol derivative, 
and he was convicted on his own admission of being in possession of cannabis. 
His appeal to the Court of Appeal was allowed on the ground that leaf and 
stalk of the cannabis plant alone did not fall within the statutory definition 
of cannabis. Later he was convicted on a charge of being in possession of a 
cannabinol derivative and the Court of Appeal dismissed his appeal. On appeal 
to the House of Lords, 

Held: the offence of unlawful possession of any controlled drug des- 
cribed in sched. 2 to the 1971 Act by its scientific name was not established 
by proof of possession of naturally occurring material of which the described 
drug was one of the constituents unseparated from others, and that was so 
whether or not the naturally occurring material was also included as another 
item in the list of controlled drugs; the appeal would be allowed. 

Per Lord Diplock: The question directly involved in this appeal will not 
arise again in the future as the definition of ‘‘cannabis”’ has now been amend- 
ed by s 52 of the Criminal Justice Act, 1977, so as to include the whole of 
the plant except the mature stalk and fibre from it and the seeds. However, 
similar questions may arise in relation to those other listed drugs described 
by their scientific names, but which also occur naturally in plants or fungi 
or animals. 


Appeal by Kevin John Goodchild against a decision of the Court 
of Appeal, Criminal Division, dismissing his appeal against his con- 
viction at Portsmouth Crown Court of unlawful possession of a canna- 
binol derivative contrary to s 5(2) of the Misuse of Drugs Act, 1971. 


R. Boxall and R. Cordara for the appellant. 
I, Kennedy QC and M. de Navarro for the Crown. 


Their Lordships took time for consideration. 


ui 6th April, 1978. The following opinions were delivered. 


Lord Diplock LORD DIPLOCK: My Lords, as long ago as September, 1975, the 
appellant was found to be in possession of about lb of leaf and stalk 





Justice of the Peace and Local Government Review Reports, July 1, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


of the cannabis plant. He was in due course charged on indictment 
with unlawful possession of controlled drugs contrary to s 5(2) of the 
Misuse of Drugs Act, 1971. In three counts, which were laid in the 
alternative, the drugs were described as: (1) a Class B controlled drug, 
namely, cannabis, (2) a Class B controlled drug, namely cannabis 
resin, and (3) a Class A controlled drug, namely, a cannabinol deriv- 
ative. 

To understand what lies behind the application of these three 
different descriptions to the leaves and stalk of cannabis plant it is 
necessary to understand a little of the botany and pharmacognosy of 
the plant cannabis sativa, the botanical name for Indian hemp. It can 
be grown in a wide range of climates from tropical to temperate, 
including the United Kingdom, although its cultivation here is now 
prohibited by s 6 of the Misuse of Drugs Act, 1971. It is one of the 
oldest of cultivated plants in Asia where its fibrous stalk is used for 
making rope and cloth and its seed for birdseed, fish-bait and cattle 
food, and oil from the seed is used for soap and paint making. The 
plant contains hallucinogenic ingredients, of which the chemical names 
are cannabinol and other substances of closely related molecular 
structure known to chemists as cannabinol derivatives. Of these one of 
the most potent and important is the tetrahydro derivative of canna- 
binol known familiarly as THC. 

Cannabis sativa is an annual. It grows to a height of 4 feet to 16 
feet and flowers and fruits in October to November. The floral struc- 
ture is formed at the top of the stems and is associated with a mass of 
small leaves known as vegetative tops. The lower parts of the plant 
also have a luxuriant growth of leaves which differ, and are to be 
distinguished, from the vegetative tops. The hallucinogenic ingred- 
ients are found in the resin of the plant. These are secreted in the hairs 
of trichomes on the leaves and on the flowering and fruiting tops. 
They are present in increasingly greater concentration as one moves 
from bottom to top of the plant. There is very little in the stem itself 
or in the ripe seeds. The concentration in the flowers is about two-and- 
a-half times, and in the vegetative tops is about twice, the concentration 
in the lower leaves. The resin can be extracted from the plant by 
brushing it off the leaves and flowers. The hallucinogenic ingredients, 
cannabinol and THC, can then be extracted from the resin. The narcotic 
effect of the cannabis plant when subjected to no other treatment 
except drying thus varies with the portion of the plant that is used. 
The resin when separated from the plant contains a higher concen- 
tration of narcotic than the plant itself; while the highest narcotic 
content is to be found in cannabinol and cannabinol derivatives after 
they have been extracted from the resin. 

The Misuse of Drugs Act, 1971, specifies in sched. 2 what are the 
controlled drugs dealt with by the Act and allots them to three classes, 
A, B, and C. By s 5 it is an offence for a person to have a controlled 
drug in his possession. (This is subject to some exceptions that do not 
affect the instant case.) By s 25 and sched. 4 the maximum penalty 
on prosecution on indictment for having possession of a controlled 
drug is progressive according to the class of drug involved. It is a maxi- 
mum of seven years imprisonment for a Class A drug, five years for a 
Class B drug and two years for a Class C drug. 
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Schedule 2 contains a list of more than a 120 different drugs. Most 
of these are in Class A, but cannabis and cannabis resin are listed in 
Class B. The majority of drugs in all three classes are synthetic sub- 
stances only, that is to say they are man-made. All these are described 
in sched. 2 by their scientific name which, to a skilled chemist, would 
indicate their molecular composition. There are, however, a few drugs 
which also occur naturally in plants, in fungi, or in toads. Apart from 
cannabis the most important of these are opium and its narcotic con- 
stituents, which include such well-known alkaloids as morphine, the- 
baine and codeine. ‘Opium’ is specified as a Class A drug under that 
name (which is not a scientific one). It consists of the coagulated juice 
of the opium poppy. All parts, except the seeds, of the opium poppy, 
are also included separately in the list of Class A drugs under the 
description ‘Poppy-straw’, while morphine, thebaine and other alka- 
loids contained in opiuin appear as separate items in Class A, and 
codeine as an item in Class B. Cocaine occurs naturally in coca leaf 
which is the leaf of a plant of the genus erythroxylon: ‘Coca leaf’ 
and ‘Cocaine’ appear as separate items in Class A. 

These, together with cannabis, are instances where a naturally occur- 
ring substance which contains drugs specified by their scientific names 
in sched. 2 is itself included as a separate item in the schedule. There 
are other drugs listed under their scientific names which also occur in 
nature, but the natural source from which they can be obtained is not 
itself specified as a controlled drug in the schedule. The following are 
examples. 

Lysergamide and lysergide occur in nature in the stalks, leaves and 
stem of the flowering plant known as morning glory; mescaline is 
found in the flowering heads of the peyote cactus; psilocin and psilo- 
cybin are to be found in a toadstool sometimes called the Mexican 
magic mushroom, and bufotenine occurs in the common toadstool 
and in three other varieties of toadstool, in the stalks and leaves of a 
semi-tropical plant, and even as a secretion of the common toad and 
natterjack toad. 

Cannabis and cannabis resin are defined respectively in s 37(1) as 
follows: 


‘ 


“cannabis” (except in the expression ‘“‘cannabis resin’) means 
the flowering or fruiting tops of any plant of the genus Cannabis 
from which the resin has not been extracted, by whatever name they 
may be designated; “‘cannabis resin’? means the separated resin, 
whether crude or purified, obtained from any plant of the genus 
Cannabis.’ 


They are included as items in the list of Class B drugs, but ‘Canna- 
binol, except where contained in cannabis or cannabis resin’ is an item 
in Class A; so is ‘Cannabinol derivatives’, an expression which is defined 
in Part IV of sched. 2 as meaning 


‘the following substances, except where contained in cannabis or 
cannabis resin, namely tetrahydro derivatives of cannabinol and 
3-alkyl homologues of cannabinol or of its tetrahydro derivatives.’ 


The italics here are my own. 
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Following on the lists of controlled drugs specified by name in 
each of the three classes are additional paragraphs designed to incor- 
porate in the class closely related chemical analogues of the listed drugs, 
such as stereoisomers, esters, ethers and salts. In addition there is a 
paragraph which incorporates within the relevant class 


‘Any preparation or other product containing a substance or 
product for the time being specified [in the list of drugs] above.’ 


At the first trial of the appellant in the Crown Court in June, 1976, 
the expert scientific evidence was given in the form of written state- 
ments. It was common ground that it was not proved that any part of 
the leaf and stalk of the cannabis plant that had been found in his 
possession consisted of flowering or fruiting tops, but that it was 
proved, though by qualitative analysis only, that some THC was present 
in the specimen that had been subjected to analysis. On this evidence 
the judge ruled that the material found in the appellant’s possession 
was cannabis. The judge also ruled that the appellant had in his pos- 
session a cannabinol derivative, THC, since this had been identified 
as a constituent of that material, but that the appellant was not in 
possession of any cannabis resin. 

In consequence of those rulings, the appellant pleaded guilty to the 
count of unlawful possession of the controlled Class B drug, cannabis. 
He pleaded not guilty to the count of being in unlawful possession of 
the Class A drug, ‘a cannabinol derivative’. This count was left on the 
file; and the appellant was sentenced to a fine of £100 or six months’ 
imprisonment in default of payment on the count of unlawful posses- 
sion of cannabis. 

His appeal to the Court of Appeal against his conviction on this 
count was allowed on 13th January, 1977, on the ground that the 
statutory definition of cannabis is restricted to the flowering or fruit- 
ing tops of the plant, and that leaf and stalk alone, in the absence of 
any such flowering or fruiting tops, does not fall within the definition. 
This was, in my view, obviously right. No argument to the contrary 
has been advanced before your Lordships’ House. 

The appellant underwent a second trial on the count remaining on 
the file which charged him with unlawful possession of ‘a cannabinol 
derivative’. This was held in the Crown Court on 3rd March, 1977, 
and was presided over by a different judge. He too ruled that possession 
of leaf and stalk of the cannabis plant which proved on analysis to 
contain traces of THC amounted to possession of ‘a cannabinol de- 
rivative’ within the meaning of s 5 of and sched. 2 to the 1971 Act. 
Faced by this ruling the appellant once more changed his plea to guilty 
and was sentenced to a fine of £25. Once more too he appealed to the 
Court of Appeal which upheld the judge’s ruling and certified that a 
point of law of general public importance was involved in the decision, 
namely: 


‘Whether on the true construction of the Misuse of Drugs Act, 
1971, a person in possession of some leaves and stalk only from a 
plant or plants of the genus cannabis may thereby be in possession 
of a cannabinol derivative naturally contained in those leaves, in 
contravention of s 5(1) of that Act.’ 
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My Lords, the 1971 Act is a criminal statute. It makes it an offence. 
to be in possession of any of a long list of drugs and makes the gravity 
of the offence depend on the class of listed drug into which the particu- 
lar substance in his possession falls. Most, though not all, of the listed 
drugs in the three classes, A, B and C, are described by their precise 
chemical names and are synthetic substances which do not occur in the 
natural state. In the case of these drugs there is no room for doubt or 
ambiguity. Either a substance is the described synthetic drug (or a 
preparation or other product containing the described synthetic drug) 
or it is not. But there are some listed drugs which, although they can 
be synthesised, also occur in the natural state in plants, fungi or ani- 
mals, and these include some of the most used narcotic drugs. It would 
not in my view be a natural use of language to say, for instance, that 
a person was in possession of morphine when what he really had was 
opium poppy-straw from which whatever morphine content there 
might be in it had not yet been separated; nor do I think it would be 
an apt use of language to describe poppy-straw as a ‘preparation or 
other product’ containing morphine, since this expression is inappro- 
priate to something that is found in nature as distinct from some- 
thing that is man-made. Regarded simply from the point of view of 
language the matter is in my view put beyond doubt as respects the 
specific narcotic ingredients found in opium poppies by the inclusion 
in the list, as separate items, of ‘opium’ and ‘poppy-straw’, as well 
as morphine, thebaine, codeine and several other specified alkaloids 
which are or may be constituents of opium and of poppy-straw. A 
similar indication of the meaning of references in the schedule to 
specific drugs by their scientific names is to be found in the inclusion 
as separate items of ‘cocaine’ itself and ‘coca leaf’ which contains 
cocaine and from which cocaine can be extracted. I should conclude, 
therefore, that prima facie a reference in sched. 2 to a specific drug by 
its scientific name does not include a reference to any naturally occur- 
ring substance of which the specific drug is a constituent but from 
which it has not yet been separated. 

So prima facia one would not suppose that possession of naturally 
occurring leaf and stalk of the plant cannabis sativa of which a can- 
nabinol derivative, THC, was an unseparated constituent could be 
charged under the 1971 Act as possession of a ‘cannabinol deriva- 
tive’. 

The argument to the contrary depends on the presence of the 
words of exception which I have italicised in the description of can- 
nabinol in the list of Class A drugs and in the definition of cannabinol 
derivatives in Part IV of sched. 2. These, it is suggested, give rise to an 
inference that, but for the exception, cannabinol and cannabinol 
derivatives, notwithstanding that they were contained in the natural 
substances cannabis or cannabis resin, would have fallen within the 
definition, and that, accordingly, possession of cannabinol and canna- 
binol derivatives in however small a quantity if contained in any natur- 
ally occurring material other than one falling within the statutory 
definition of cannabis or cannabis resin would constitute the offence 
of possession of a Class A drug under the 1971 Act. 

My Lords, such inference as to the ambit of enacting words that can 
be derived from the presence of a proviso or exception is notorious- 
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ly a weak one, since the proviso or exception may have been insert- 
ed per majorem cautelam. In any event it must give way whenever 
the consequences of applying it would be irrational or unjust. In the 
instant case the consequence, at the time when the appellant was 
prosecuted, would have been that he would be liable to be convicted 
of the more serious offence of unlawful possession of a Class A drug, 
whereas if what he had had in his possession had included part of the 
flowering or fruiting tops of the cannabis plant, and so contained a 
greater concentration of cannabino] derivatives, he could only have 
been convicted of the lesser offence of possession of a Class B drug, 
to wit cannabis itself. 

I would construe the 1971 Act in such a way as to avoid this ir- 
rational and unjust result. A man should not be gaoled on an ambigu- 
ity. I would allow the appeal and quash the conviction of the appel- 
lant for the offence of unlawful possession of a cannabinol derivative. 

The question directly involved in this appeal will not arise again in 
the future, as the definition of ‘cannabis’ has now been amended by 
s 52 of the Criminal Justice Act, 1977, so as to include the whole of 
the plant except the mature stalk and fibre produced from it and the 
seeds. However, similar questions may arise in relation to those other 
listed drugs described by their scientific names, but which also occur 
naturally in plants or fungi or animals. As I have already indicated as 
a necessary step in the reasoning which has led me to the conclusion 


in the instant appeal that no offence was committed by the appellant, 
the offence of unlawful possession of any controlled drug described 
in sched, 2 by its scientific name is not established by proof of posses- 
sion of naturally occurring material of which the described drug is one 
of the constituents unseparated from the others. This is so whether or 
not the naturally occurring material is also included as another item 
in the list of controlled drugs. 


VISCOUNT DILHORNE: I have had the advantage of reading the 
speech of my noble and learned friend, Lord Diplock. I agree with it 
and only desire to add a few observations. 

When Parliament intended that plants and parts of plants should 
come within the scope of the Misuse of Drugs Act, 1971, it made its 
intention manifest, e g by the definition of cannabis in s 37(1) as 
meaning the flowering or fruiting tops of any plant of the genus can- 
nabis from which the resin had not been extracted, and in sched. 2, 
Part I, by the inclusion in Class A drugs of coca leaf and of poppy- 
straw, defined as meaning all parts, except the seeds, of the opium 
poppy, after mowing. No parts of any plants of the genus cannabis 
other than its flowering or fruiting tops are mentioned in the 1971 
Act, and in my view no parts other than flowering or fruiting tops 
whether or not in their natural state they contain cannabinol deriva- 
tives, as defined in Part IV of sched. 2, come within the scope of the 
Act. 

The definition of ‘cannabinol derivatives’ defines those words as 
meaning a number of substances ‘except where contained in cannabis 
or cannabis resin’. This definition may suggest that it should be in- 
ferred that a cannabinol derivative contained in parts of a plant other 
than the flowering or fruiting tops of the genus cannabis is covered 


Director of 
Public 
Prosecutions 


v Goodchild 
House of Lords 


Lord Diplock 


Viscount 


Dilhorne 





Justice of the Peace and Local Government Review Reports, July 1, 1978 


Director of 
Public 
Prosecutions 
v Goodchild 
Viscount 
Dilhorne 
Lord Salmon 


i 


Lord Fraser 


Lord Scarman 


il 


JUSTICE OF THE PEACE AND 


by the definition, but I do not think that any such conclusion can 
properly be drawn. The draftsman, having defined cannabis and can- 
nabis resin in s 37, no doubt felt compelled to exclude the substances 
so defined from the definition of cannabinol derivatives. In my opin- 
ion this appeal should be allowed. 


LORD SALMON: I have had the advantage of reading in draft the 
speech prepared by my noble and learned friend, Lord Diplock. I 
agree with it and would also allow this appeal. 


LORD FRASER OF TULLYBELTON: I have had the advantage 
of reading in draft the speech prepared by my noble and learned 
friend, Lord Diplock. I agree with his conclusion and with the whole 
of the reasoning on which it is based. I also would allow this appeal. 


LORD SCARMAN: I have had the advantage of reading in draft 
the speech delivered by my noble and learned friend, Lord Diplock. 
I agree with it, and for the reasons he gives would allow this appeal. 


Appeal allowed. 


Solicitors: Amphlett & Co, for Donnelly & Elliot, Gosport; Director 
of Public Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., O'Connor, J., and Lloyd, J.) 


27th January, 1978 
R v CAMBERWELL GREEN JUSTICES. Ex parte CHRISTIE 


Magistrates — Committal proceedings — Offences triable together on 
indictment — Concurrent committal proceedings without consent 
of parties — Matter of practice. 


Questions of joinder of offences and offenders are matters of practice on 
which the court, unless restrained by statute, has an inherent power both to 
formulate its own rules and to vary them in the light of experience and the 
needs of justice. The experience of practice is overwhelming that where two 
offences which can properly be tried together on indictment are the subject 
of committal proceedings they can be the subject of concurrent committal 
proceedings without the necessity of obtaining the consent of the parties 
concerned. 


Motions by Sylvia Christie for (i) an order of prohibition prohibiting 
the metropolitan stipendiary magistrate sitting at Camberwell Green 
Magistrates’ Court from proceeding or further proceeding with the 
hearing and determination of committal proceedings in which she was 
charged with an offence under s 1 of the Children and Young Persons 
Act, 1933; (ii) an order of mandamus directing the magistrate to hear 
and determine the proceedings for the committal of the applicant 
separately; (iii) an order of certiorari to remove into the High Court and 
quash a decision of the metropolitan stipendiary magistrate that the 
committal proceedings in relation to the applicant should be heard 
concurrently with proceedings against one Keith Fraser. 


A Shaw for the applicant. 
M. Worsley and Allan D Green for the Crown. 


LORD WIDGERY, C.J.: In these proceedings counsel moves on 
behalf of the applicant for an order of prohibition to prohibit Mr 
Guymer, the metropolitan stipendiary magistrate at Camberwell Green, 
from proceeding or further proceeding with the hearing and determin- 
ation of committal proceedings under s 7 of the Magistrates’ Courts 
Act, 1952, in which the applicant is charged with an offence under s 1 
of the Children and Young Persons Act, 1933, together with Keith 
Fraser who is charged with murder. This is the order of prohibition 
which is sought. Then the applicant seeks an order of mandamus 
directing the said metropolitan stipendiary magistrate sitting as afore- 
said to hear and to determine the said committal proceedings of the 
applicant and the said Keith Fraser separately. Finally, there is sought 
an order of certiorari to remove into this court with a view to its being 
quashed a decision made by the said metropolitan magistrate sitting as 
aforesaid on 5th December, 1977, that the committal proceedings in 
relation to the application and the said Keith Fraser be heard con- 
currently. 

The background to the case so far as is necessary to consider the 
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point of law involved is quite simple. The applicant was living at the 
material time with Keith Fraser. There was a child of that union also 
called Keith Fraser. There were other children born of a union bet- 
ween the applicant and her husband, but they are irrelevant for present 
purposes. Keith Fraser also had one child of a previous relationship. 
The charges brought against the applicant and Keith Fraser were that, 
the child, Keith Fraser, having died on 11th September, 1977, the 
defendant Keith Fraser was guilty of the murder of the child, and 
there is an information laid against the applicant under s 1 of the 
Children and Young Persons Act, 1933, that she was a party to wilful 
ill-treatment of the child. 

The point at issue is quite a short one. The magistrate has made it 
clear that he intends to proceed with committal proceedings relative to 
both the applicant and Keith Fraser notwithstanding the fact that they 
do not wish to be so joined in committal proceedings. This case raises 
in stark form the question whether the magistrate can insist on con- 
current committal proceedings where there are two informations, and 
where the defences are separate and where the defendants in the pro- 
ceedings are unwilling that those proceedings shall be concurrent. 

Counsel for the applicant has put his argument very compactly. He 
says, as is undoubtedly the case, that the Magistrates’ Courts Act, 
1952, is a statute conferring power on the magistrates’ court, and, if 
one wants to see whether a magistrates’ court has power to do or not to 
do a certain thing, then one should look at the Act and the rules to see 
whether the power is conferred. He submits that if the power is not 
conferred, the court does not enjoy that power. He says, and there is no 
doubt about this, that there is nothing in the 1952 Act or any other 
Act to indicate that the magistrate has power to conduct concurrent 
committal proceedings. One may observe that there is no provision 
which says that he has not power to do so. That is the state of the 
Statutory provisions, and counsel for the applicant’s argument that 
that means that in the absence of express power his contention should 
succeed is clear enough. 

There is only one authority which is appropriately cited at this 
point, this being an area in which there is a considerable dearth of 
authority. That is Aldus v Watson(i), I do not find it necessary to go 
through the facts of that case in detail. There were a number of defen- 
dants who had been riding motor cycles in a fashion which would 
disturb and incommode other road users. In the end they were charged 
with an offence of using the road without due consideration for other 
road users. They were tried by the justices, and on conviction appealed 
to this court which allowed the appeal on the ground that the justices 
had no power to order a joint trial of defendants who were charged on 
separate informations unless the defendants consented to be tried 
jointly. Accordingly, the justices were wrong in trying the informations 
together and the convictions should be quashed. Understandably, coun- 
sel for the applicant attaches importance to this case. He says that was 
a situation where justices were contemplating summary trial of two or 
more persons concurrently and the authority said that they could not 
do it. It is a short step, he would say, from there to a situation like the 
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present where someone wants the justices to conduct committal pro- 
ceedings concurrently, and where on counsel for the applicant’s argu- 
ment they are unable to do it. He also seeks to say that, unless his sub- 
mission is acceded to here, there will be an incompatability between 
the 1952 Act and the usage of the magistrates. He chooses as his most 
vivid illustration of that s 18 of the 1952 Act, which provides that 
proceedings may begin before a magistrate as committal proceedings 
and subsequently become a summary trial. He said that if the two 
defendants can be combined in concurrent committal proceedings 
initially, it may not be long before an order is made whereby a sum- 
mary trial is substituted, and then the difficulty presented by Aldus v 
Watson(1) will be immediately apparent because under Aldus v Watson 
a concurrent summary trial will be unlawful. Therefore, says counsel, 
one will get into a very distinct difficulty if his submission is not right. 
Counsel for the Crown, on the other hand, recognising that there is 
very little authority here, makes, as I understand it, his main point 
that we are not dealing here with matters of substantive law, but with 
matters of practice. He says that, if and in so far as we are dealing with 
matters of practice, it is permissible for the courts to work out their 
own practice in their own way, and it is not necessary to find specific 
statutory authority for the doing of acts which are properly to be 
classified as part of the general practice. He cites as his principal author- 


ity in the case the decision in R v Assim(2) which dealt with the joinder 
of offences and offenders on indictment, and the principle for which 
it is constantly referred to is accurately expressed in the headnote of 
the case in the Law Reports which is itself an exact copy of a passage 
in the judgment of the court. This is what it says: 


‘Questions of joinder, whether of offences or of offenders, are 
matters of practice on which the court has, unless restrained by 
statute, inherent power both to formulate its own rules and to vary 
them in the light of current experience and the needs of justice. 
There has never been a clear, settled and general practice based on 
principle with regard to the occasions when joinder of offenders 
is in practice correct. As a general rule it is no more proper to have 
tried by the same jury several offenders on charges of committing 
individual offences that have nothing to do with each other than 
it is to try together distinct offences committed by the same per- 
son. Where, however, the matters which constitute the individual 
offences of the several offenders are, on the evidence, so related, 
whether in timé or by other factors, that the interests of justice 
are best served by their being tried together, then they can properly 
be the subject of counts in one indictment and can, subject always 
to the discretion of the court, be tried together. Such a rule includes, 
but is not limited to, cases where there is evidence that the several 
offenders acted in concert. Joint trials are appropriate to incidents 
which, irrespective of there being a joint charge in the indictment, 
are contemporaneous (as in cases relating to affray), or successive 
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(as in protection racket cases), or linked in a similar manner (as in 
the case of two individual defendants committing perjury in the 
same trial with regard to the same or a closely related fact) but 
the operation of the rule is not limited to such cases.’ 
That principle that joinder is a matter of practice, if established, goes 
a very long way to solving all the problems which have arisen in the 
present case. I think that it is proper for us to accept the decision in 
R v Assim(2) as laying down a principle that these are matters of prac- 
tice, and I think that from there we can enquire into whether there is 
an established practice of joinder in committal proceedings which will 
by virtue of the Assim doctrine become authoritative properly to be 
followed by individual courts. 

There seems to me to be no answer to the contention that the 
experience of practice is overwhelming that where two offences which 
can properly be tried together on indictment are the subject of com- 
mittal proceedings they can be the subject of concurrent committal 
proceedings without the necessity of obtaining the consent of the 
parties concerned. When one goes beyond that test of asking whether 
the two offences could appear together in the same indictment, it may 
be that other practical rules supersede, but that is the situation in the 
case before us. Since it cannot be challenged that both the defendants 
in these two informations could be tried together, it seems to me that 
we can properly adopt the principle that where the two offences could 
be tried together then they could be the subject of concurrent com- 
mittal proceedings as well. 

I would not think it necessary to go beyond that today, and indeed 
I think it is probably wise not to be too far reaching in dicta which 
are concerned with matters of practice. Practice should vary from time 
to time, and the variation and correction of practice should not be 
restricted by excessively wide judgments already appearing in the law 
reports. I content myself, therefore, with a limited approach to this 
problem, finding what is sufficient to answer the question posed to 
us, that as a matter of practice it is permissible to join in one com- 
mittal proceeding two or more proceedings if those proceedings could 
be joined together in an indictment. Applying that principle to the 
present case, the magistrate was entitled to do as he did, and I would 
refuse the applications. 


O’CONNOR, J.: I agree. 
LLOYD, J.: I also agree. 

Motions dismissed. 
Solicitors: Wilford McBain; Director of Public Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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COURT OF APPEAL Haydon v 
(Lord Denning, M.R., Goff, L.J., and Shaw, L.J.) Kent C.C. 


November 23, 1977 Court of Appeal 
HAYDON v KENT COUNTY COUNCIL 


Highway — Maintenance — Duty of authority — Frozen, slippery path 
— Highways Act, 1959, s. 44(1) 


By s. 44(1) of the Highways Act, 1959: “The authority who are for the 
time being the highway authority for a highway maintainable at the public 
expense shall... be under a duty to maintain the highway.” 

On February 15, 1973, a path in the neighbourhood of Kemsing, Kent, had 
become slippery after severe frost. The respondent used the path to go to her 
work and slipped, fell, and broke her ankle. A roadman employed by the 
council saw the path on the evening before the accident and reported its 
condition. Next morning he put grit and salt on the path, which, the respon- 
dent said, should have been done before. The appellant council, she alleged, 
had failed to perform the duty placed on them by s. 44(1). The council said 
that they had done all they could to maintain the highways in their area in a 
safe condition, but they did not have the men or the lorries to go over all the 
4,000 miles of footpaths in that area. In the present case they had dealt with 
the footpath in question as soon as it was reported to them. 

In an action by the respondent against the appellant council O’Connor, J., 
found that the council had failed to perform their duty under s. 44(1) and 
awarded the respondent £4,625 damages and interest. On an appeal by the 
council, 

Held: by Lord Denning M.R.: the duty imposed by s. 44(1) was the equiv- 
alent to the duty of the highway authority at common law and under the 
Highways Act, 1935, to repair the highway and keep it in repair; it meant 
that whenever there was a defect in the surface of the highway the highway 
authority was under a duty to repair it, but it did not include the removal of 
obstructions except when an obstruction damaged the surface of the highway 
and it was necessary to remove the obstruction so as to execute repairs, and it 
did not mean that the highway authority was under a duty to remove snow or 
ice whenever it made the highway slippery or dangerous; a highway authority 
had a duty to clear roads that were snowed up or ice-bound, but that duty 
did not arise out of their duty to maintain under s. 44, it arose out of their 
duty to remove obstructions under s. 129 of the Act of 1959, a breach of 
which gave rise to summary proceedings (s. 269) and not to a civil action 
for damages. 

Per Goff, L.J.: the statutory obligation to maintain included clearing snow 
and ice or gritting, but whether there had been a breach of that duty was a 
question of fact and degree in each case; in the present case to succeed the 
plaintiff must prove that the highway authority was at fault in that, having 
regard to the nature and importance of the works, sufficient time had elapsed 
to make it prima facie unreasonable for the authority to have failed to take 
remedial measures, and that she had not done; the council’s attention was 
not drawn to the dangerous condition of the path until the morning of the 
accident, and when it was, prompt action was taken to deal with it. 

Per Shaw, L.J.: What seems to me is clear is that “‘maintenance” is wider 
in its scope than “repair”. In my view it must also mean more than keeping 
in repair which is really an extension of the concept of repair. 

The councils’ appeal was allowed. 
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Appeal by Kent County Council against a decision of O’Connor, 
J., in the Queen’s Bench Division by which he awarded the respondent, 
Mrs A.E.M. Haydon, £4,625 damages and interest thereon for personal 
injuries due, as he found, to the council’s failure to perform their duty 
under s. 44(1) of the Highways Act, 1959, to maintain a highway. 


M. Turner QC and R. Croxon for the appellant council. 
M. Wright QC and J. Crowley for the respondent. 


Cur. adv, vult. 


18th November, 1977. The following judgments were read. 


LORD DENNING, M.R.: Mrs Haydon lives next to the Pilgrim’s 
Way. That is by tradition the way taken by the pilgrims to visit the 
shrine of Thomas a Becket at Canterbury. It was in those days a grassy 
track running along the ridge of the North Downs. From it paths ran 
down to the villages in the valleys below. All were at that time highways 
along which everyone was entitled to go. They have remained highways 
ever since. But of very different kinds. At places the Pilgrim’s Way is 
still only a grassy track. At others it has become metalled with stone. 
At yet others it is a motor road. Likewise with the ways down to the 
villages. Some are still only grass paths. They are trodden by ramblers 
for pleasure. Others have been surfaced with tarmac. They are used by 
the local folk for access to their houses and shops and by the children 
to go to school. Yet others have become metalled roads for transport 
of all kinds. 

All these developments come under our scrutiny in this case. It is 
at Kemsing near Sevenoaks. The Pilgrim’s Way at this point is now a 
metalled road going along the high ground at a height of 400 feet above 
sea level. The village of Kemsing is in the valley 74 feet lower. It used to 
be a village, but it is now a town. There are several houses bordering the 
road along the Pilgrims’ Way. They are called Pilgrim’s Way Cottages. 
Mrs Haydon lives in one of them. 

The path needs close description. It is steep with a gradient of one 
in six. It is narrow with a width of about six or seven feet. It is bounded 
by garden fences and hedges. It is surfaced with tarmacadam, There 
are drains laid underneath. There are two or three houses beside it with 
access to it on foot. At the lower end is the Kemsing County Primary 
School. 400 or 500 children use the path every day. So do many 
residents and tradesmen. The path is only for people on foot. It is too 
narrow and too steep for vehicles. But it is much used because it is 
the one short way from the top to the bottom. It saves going a long 
way round by the roads. 

In February, 1973, there were wintry conditions. Snow fell and 
there was a hard frost. After two days this steep path had become very 
slippery and dangerous. On a Wednesday evening when people walked 
up it, they had to hold on to the bushes and fences to save themselves 
from slipping over. On the Thursday morning Mrs Haydon set out from 
her home to go to work. She is a lady of 61 years of age. She lives at 
7 Pilgrim’s Way and worked in the village. She went down the footpath 
very carefully because it was so slippery. But, despite all her care, she 
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slipped and broke her ankle. It was a bad break. It has mended, but 
there is a risk of ill effects. 


She now claims damages from the Kent County Council. She says 
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maintain this footpath. She says that they ought to have made it safe 
by putting salt and grit down, just as they do with main roads and 
secondary roads. And as they did not do so, they are liable to her. 
She was supported by the headmaster of the primary school. He said 
that in winter when there is ice and snow about, the footpath becomes 
dangerous. When any frost comes on top of it, the children make 
slides down it. On numerous occasions children had fallen and hurt 
themselves. So much so that he had asked the county ground staff 
for salt and they have provided it. Mrs Haydon was also supported 
by a council roadman who lives in Kemsing. He saw the place on the 
Wednesday evening, before Mrs Haydon’s accident. He had gone up the 
path and found it so slippery and dangerous that he reported it to his 
superiors. On the next morning he put grit and salt on it but not in 
time to save Mrs Haydon. She fell down shortly before the roadmen 
started work. 

On the other hand, the highway authority say that they do every- 
thing possible to keep open all the main traffic routes. They have a 
warning system by which they get weather reports when snow or frost 
is expected. They send out lorries with salt and grit to keep clear the 
main traffic routes. But they simply have not the men or the lorries 
to go through all the footpaths. There are 4,000 miles of footpaths 
in Kent. If they have a report about a particular footpath, they will 
clear it if they can spare the men for it. But they had no complaints 
about this footpath at Kemsing. So they had not done anything about 
it before their roadman reported it on the Thursday morning. And 
then it was cleared at once. But not in time to save Mrs Haydon from 
falling. Such are the facts. Now for the law. 

Mrs Haydon relies on the duty imposed by s 44 of the Highways 
Act, 1959, which says that the highway authority shall be ‘under a 
duty to maintain the highway’. The word ‘maintain’ is defined in s 295, 
which says that ‘maintenance’ includes repair. The judge said that this 
showed that ‘maintain’ meant more than physically repairing the sur- 
face of the highway. It included ‘the practice which local authorities 
adopt of putting down salt and grit on the highway where there has 
been a fall of snow or icy conditions’. He went on to enunciate this 
general proposition: 


‘Where there are pieces of highway, such as this, which have their 
own special dangers in times of snow and frost, then in my judg- 
ment there is a duty on the local authority to take reasonable steps 
to mitigate the danger of people falling over and hurting themselves. 
That they failed to do in the present case, and the plaintiff is entitled 
to succeed on liability.’ 


He awarded her £4,250 and interest. 

The judgment has caused the highway authority some anxiety, for, 
if they have to put down sand and grit on the many footpaths which 
become slippery in winter, it would be a task beyond anything they 
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have hitherto supposed to be their duty. So they appeal to this court. 

It is necessary to consider two statutes. The first is the Highways 
Act, 1959, which imposes a duty on the highway authority to maintain 
at the public expense every highway within its district. That is a duty 
owed to the public at large, but it gives no cause of action to any 
individual who is injured by neglect to perform it. The second is the 
Highways (Miscellaneous Provisions) Act, 1961, which gives a cause of 
action to a person who is injured. The two Acts must be considered 
quite separately. The extent of the duty under the 1959 Act cannot be 
affected by the provisions of the 1961 Act. 


The construction of the Highways Act, 1959 

In construing the Highways Act, 1959, it is important to observe 
that in its long title it is described as an ‘Act to consolidate with amend- 
ments certain enactments relating to highways’. Such an Act is to be 
construed very differently from an ordinary Act of Parliament and 
for a very good reason. The procedure in both Houses is very different. 
What happened can be seen in Hansard. The discussion is much shorter. 
The Bill is accepted in both Houses as being simply a re-statement of 
the existing law, effecting no alteration therein except in so far as 
there are amendments which are drawn specifically to the attention of 
each House. So there is no debate except on specific amendments. 
When this is appreciated, it is obvious that the courts must construe the 


Act on the principle stated by Lord Reid in Inland Revenue Comrs v 
Hinchy (1): 


‘one must presume that such an Act makes no substantial change 
in the previous law unless forced by the words of the Act to a con- 
trary conclusion. Therefore, in interpreting a consolidation Act 
it is proper to look at the earlier provisions which it consolidated.’ 


That he proceeded to do. The same principle was applied by the 
majority of the House in Maunsell v Olins(2) and commented on by 
Lord Wilberforce in Farrell v Alexander(3). So here we must look at 
the common law and at the previous Highways Acts. I have done this. 
At common law the only obligation on the inhabitants at large was 
to repair and keep in repair. The indictment lay only for non-repair. 
The various Highways Acts set up new highway authorities, but retain- 
ed unaltered all the substantive law as to their powers and duties and 
exemptions. A good instance is to be found in s 298 of the 1959 Act. 
That makes it clear that the new highway authorities were to be exempt 
from liability for non-repair just as the inhabitants at large were exempt 
by common law. Another instance is s 129 of the 1959 Act which 
imposes a duty to remove snow from the highway. It repeats word 
for word s 26 of the Highway Act, 1835. 

Coming now to s 44 of the 1959 Act, it seems to me that it puts in 
modern form the duty at common law of the inhabitants of a parish 
to repair and keep in repair the highways. It is described in the previous 





(1) [1960] 1 All ER 505; [1960] AC 748 
(2) [1975] 2 AILER 16; [1975] AC 373 
(3) 140 J.P.118; [1976] 2 AN ER 721; [1977] AC 59 
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statutes as a duty to ‘maintain’ the highways and is used as synonymous 
with ‘repair and keep in repair’. Thus s 6 of the 1835 Act said: 


‘The the inhabitants of every parish maintaining its own highways 
{shall appoint a surveyor] which surveyor shall repair and keep in 
repair the several highways ... which are now or hereafter may 
become liable to be repaired by the said parish’. 


And s 23 said that new highways like old ones ‘for ever thereafter shall 
be kept in repair by the parish’. In the Highway Act, 1862, s 17 said 
that: 


‘The Highways Board shall maintain in good repair the highways 
within their district’ 


(emphasis mine). 

Every one of those previous sections treats ‘maintain’ as meaning 
‘repair and keep in repair’. It follows that in the consolidation Act of 
1959 it should be given that same meaning. 


Apart from the previous law 

The judge did not have those statutes before him. He simply took 
the definition in s 295 of the 1959 Act which says: ‘maintenance’ 
includes repair. He inferred that it meant something else besides repair 
and thus came to include a duty to remove snow and ice. 

This seems to me to give too literal a meaning to the word ‘includes’. 
That word is itself ambiguous. According to the Shorter Oxford English 
Dictionary it may well mean ‘comprise’ or ‘embrace’. If one says that 
‘maintain’ comprises or embraces repair, that only means that it em- 
braces repair without necessarily embracing anything else. In other 
words, Parliament only wanted to make clear that ‘repair’ was at any 
rate to be covered by the word ‘maintain’ without committing itself 
to any additional meaning. If the legislature had intended it to include 
also the removal of snow and ice, they should have said so and not left 
us all to dispute about it. Expecially when it is remembered that 
previously, both under common law and the statutes, the only obli- 
gation of a highway authority was to repair and keep in repair. 

So I proceed on that basis. I think the most helpful approach is to 
take the key words and state their meaning. 


The word ‘repair’ 

‘Repair’ means making good defects in the surface of the highway 
itself so as to make it reasonably passable for the ordinary traffic of 
the neighbourhood at all seasons of the year without danger caused by 
its physical condition. That is the combined effect of the statements of 
Blackburn, J., in R v High Halden (Inhabitants)(4), of Diplock, L.J., 
in Burnside v Emerson(5) and Cairns, L.J., in Hereford and Worcester 
County Council v Newman(6). Thus deep ruts in cart roads, pot-holes 
in carriage roads, broken bridges on footpaths, or bushes rooted in the 
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surface, make all these highways ‘out of repair’. 


The word ‘obstruction’ 

An ‘obstruction’ to a highway occurs when it is rendered impassable, 
or more difficult to pass aiong it by reason of some physical obstacle. 
It may be obstructed without it being out of repair at all. If a tree falls 
across a road, it may not injure the surface, it may even straddle it 
without touching the surface, the road is then ‘obstructed’, but it is 
not out of repair. If a barbed-wire fence is across a footpath or if 
bushes and branches overhang it the footpath is ‘obstructed’ but it is 
not out of repair; see Hereford and Worcester County Council v New- 
man by Cairns, L.J.(6). So also if a highway is blocked by a fall of 
snow, or by a landslide without injuring the surface of the road the 
highway is ‘obstructed’ (as s 26 of the 1835 Act: s 129 of the 1959 
Act says so) but it is not out of repair. 


The word ‘maintain’ 

The duty to ‘maintain’ (in the sense of repair and keep in repair) 
is an absolute duty. This was emphasised by Diplock, L.J., in Griffiths 
v Liverpool Corpn(7), where he said: 


‘It was an absolute duty to maintain, not merely a duty to take 
reasonable care to maintain.’ 


In this respect it is like the duty to fence used by Factory Acts. If a 
machine is not securely fenced, the occupier of the factory is liable, 
even though he has not been negligent at all. So also if a highway is 
out of repair, there is a failure to maintain, even though the highway 
authority has not been negligent 

But this absolute duty is confined to a duty to repair and keep in 
repair. It was so stated by Diplock, L.J., himself a little later in Burn- 
side v Emerson(5), when he said: 


‘The duty of maintenance which was, by s 38(1) of the Highways 
Act, 1959, removed from the inhabitants at large of any area, and 
by s 44(1) of the same Act was placed on the highway authority, 
is a duty not merely to keep the highway in such a state of repair 
as it is at any particular time, but to put it in such good repair as 
renders it reasonably passable for the ordinary traffic of the neigh- 
bourhood at all seasons of the year without danger caused by the 
physical condition.’ 


Removal of obstructions 

‘Maintain’ does not, however, include the removal of obstructions, 
except when the obstruction damages the surface of the highway 
and it is necessary to remove the obstruction so as to execute the 
repairs. Obstructions which do not damage the surface come under 
s 26 of the 1835 Act, now repeated in s 129 of the 1959 Act. But 
obstructions which do damage the surface come under the duty to 





(5) 133 J.P. 66; [1968] 3 AIlER 741 
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(7) 130 J.P. 376; [1966] 2 AIlLER 1015; [1967] 1 Q.B. 374 
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‘repair and keep in repair’. That is shown by R v Heath(8) when proper- 
ly understood. Mr Heath built a cottage which obstructed a public 
footpath and damaged it. The highway authority prosecuted him on 
indictment and he removed the obstruction. They then sought to 
recover from him the costs of the prosecution and succeeded. This 
was not on the ground that removal of the obstruction was ‘mainten- 
ance’, but on the ground that the duty of repair (i e of repairing the 
surface) could not be carried out unless the obstruction were removed 
and, therefore, the cost of getting the obstruction removed was part of 
the cost of repair. That is how the case was explained by Cairns, L.J., 
in Hereford and Worcester County Council v Newman(6), and I agree 
with him. It corresponds exactly with the ground on which Blackburn, 
J., rests his decision. He said: 


‘(Section 6 of the Highway Act, 1835] imposed on the parish 
surveyor the duty to repair and keep in repair the highways within 
it, and for that purpose it may be necessary to institute a prose- 
cution against some person who, by erecting an obstruction on a 
highway, prevents it from being kept in repair.’ 


Likewise in R v Greenhow (Inhabitants)(9) there was a landslide 
which engulfed a road and partly destroyed the surface. It was held 
that the highway authority had to make the road good as part of their 
duty to ‘repair’ the highway. 


Section 129 of the 1959 Act 

If the obstruction is, however, of a transient nature like snow or 
ice, or water, or something which does not damage the surface of the 
highway, then the duty of the highway authority is prescribed by s 129 
(as amended) of the 1959 Act. It says: 


‘(1) If an obstruction arises in a highway from accumulation of 
snow or from the falling down of banks on the side of the highway, 
or from any other cause, the highway authority for the highway 
shall remove the obstruction. 

‘(2) If a highway authority fail to remove an obstruction which 
it is their duty under this section to remove, a magistrates’ court 
may, on a complaint made by any person, by order require the auth- 
ority to remove the obstruction within such period (not being less 
than twenty-four hours) from the making of the order as the court 
thinks reasonable, having regard to all the circumstances of the 
Cae ss: 


That section is very appropriate to deal with highways which get 
blocked or impeded by snow or ice, or by earth falling down from a 
bank, or by a tree falling down and straddling the highway. It puts on 
the highway authority a duty to remove the obstruction; but it leaves 
it to the highway authority to carry out that duty at such time as it 
thinks best. To do it ‘from time to time’. They have, therefore, a 
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discretion save that, if they delay too long, they can be brought to 
book by a magistrate’s order. By no shadow of argument can it be 
called an absolute duty. Nor does it give rise to a civil action for dam- 
ages if it is not performed. 


The 1961 Act 

Now I turn to the 1961 Act. It gave for the first time a cause of 
action to a person who was injured by a failure of a highway author- 
ity to maintain a highway. It gave it to him in case of ‘non-repair’ 
of a highway, but not in other cases. That is plain to my mind from the 
very wording of s 1(1) which says: 


‘The rule of law exempting the inhabitants at large and any 
other person as their successor from liability for non-repair of high- 
ways is hereby abrogated.’ 


The purpose of that enactment is clear. Parliament were advised that 
under the existing law a highway authority was exempt from liability 
for non-repair of the highway. So it determined to remedy it by enact- 
ing that it should be liable for non-repair. In every case from Russel v 
Men of Devon(10) onwards the law had been stated to be that no 
action would lie against a highway authority by a person injured by 
its ‘being out of repair’. In Young v Davis (11) Martin, B., said: 


‘There is no single instance of such an action against a surveyor 
of highways, although there must have been thousands of cases in 
which carts have been broken, houses have fallen down, and persons 
have been injured in consequence of non-repair of highways.’ 


Likewise in Cowley v Newmarket Local Board({12). In all cases the 
exemption under the existing law was from liability ‘for non-repair’ 
or ‘for the way being out of repair’. Thus making the exemption for 
‘non-repair’ co-extensive with the duty to ‘repair and keep in repair’. 

The exemption being taken away, it follows that a highway author- 
ity is now liable to an action for non-repair of highways whereas 
previously it was exempt. But there is nothing in s 1(1) of the 1961 
Act to make a highway authority liable for things which are not ‘non- 
repair’. Thus, when there was snow or ice on the road, it was not out 
of repair. As Cairns, L.J., said in Hereford and Worcester County 
Council v Newman(6), ‘an icy road would not in my view be out of 
repair’. So the highway authority are not liable for it. 

In short, it is only for non-repair (in breach of their duty to main- 
tain, i e to repair and keep in repair) that a highway authority is liable. 
For any other cases of non-feasance, the highway authority remains, 
as before, not liable to a civil action. 


Extent of duty to maintain 
In my opinion, therefore, the duty under s 44 of the 1958 Act ‘to 
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maintain the highway’ is the equivalent of the duty at common law 
and in the 1835 Act ‘to repair and keep in repair’. It means that when- 
ever there is a defect in the surface of the highway, the highway author- 
ity is under a duty to repair it. But it does not mean that the highway 
authority is under a duty to remove snow or ice whenever it makes 
the highway slippery or dangerous. I adhere, therefore, to the view I 
expressed in Burnside v Emerson(5): 


‘an icy patch in winter, or an occasional flooding at any time 
is not in itself evidence of a failure to maintain.’ 


This is not to say that the highway authority have no duty to clear 
roads that are snowed up or ice-bound. Of course they have a duty and 
they fulfil it as we all know by their modern vehicles which spray salt 
and grit. But this duty does not arise out of their duty to maintain 
under s 44, It arises out of their duty to remove obstructions under 
s 129 and a breach of that duty does not give rise to a civil action for 
damages. 

Any other view could lead to the most extraordinary consequences. 
If s 44 meant that the highway authority were under a duty, an abso- 
lute duty, to remove snow and ice, they would be given an impossible 
task. Section 44 applies to all highways without exception. It applies 
not only to major roads, but also to minor roads. It applies to main 
roads and country lanes. It applies to by-ways, bridle paths and foot- 
paths. It applies to all such ways, no matter whether they are little 
used or much used. Every single one of them is likely to become slip- 
pery and dangerous when there is snow and frost. Every one of them 
may have ‘its own special dangers in times of snow and frost’, to use 
the judge’s words. Every one of them must be made safe without any 
exception if s 44 is given the wide meaning contended for. The section 
gives no priority to main roads over country lanes, or to much-used 
footpaths over little-used footpaths. If the highway authority were 
bound to clear all those of snow and ice whenever they become slippery 
or dangerous, they would require an army of men with modern mach- 
ines and tools stationed at innumerable posts and moving forward in 
formation whenever there was a severe frost. 


Section 1(2)(3) of the 1961 Act 

Even in cases where the highway is out of repair (and thus not 
maintained in accordance with the absolute duty) the 1961 Act does 
not give an unqualified right to damages to a person injured by the 
non-repair. The highway authority can escape liability by proving that 
they took such care as was in all the circumstances reasonable to secure 
that the highway was not dangerous. In the present case the highway 
authority did not plead that defence because they wanted, no doubt, 
a decision on the ambit of their duty to ‘maintain’. And the burden, 
once placed on them, may be difficult to displace. In this very case, the 
judge said that, if they had, he would have held that it was not made 
out. So it does not arise for our consideration. 
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Anns v London Borough of Merton(13) 

A further point was mentioned. It was suggested that the highway 
authority had a general power to make highways safe by putting sand 
and grit on them and that they were under a duty to use reasonable 
care in the exercise of that power. Reliance was placed on Anns v 
London Borough of Merton. But that is miles away. That case was 
concerned with powers, not duties. Here the statute prescribes the duty 
and the only task of the courts is to define the scope of the statutory 
duty. In any event, if there was any error in the highway authority, 
it was an error which lay within the policy area and not the operational 
level. 


Conclusion 

Until this case, I should have thought everyone knew that if he walk- 
ed out on a road or footpath made slippery or dangerous with ice or 
snow, he did so at his own risk. If he fell down and broke his ankle or 
hurt himself, that was just ‘one of those things’ which happen just as 
if he slips on the path to his own front gate or on a private road. His 
broken ankle will, no doubt, be mended at the expense of the State 
under the National Health Service, and he will get compensation 
under the National Insurance Acts while he is out of work. But I see 
no possible justification for his claiming big damages from the high- 
way authority on the footing that it was their fault. To my mind, 
they were under no such duty as the judge suggests. I would, there- 
fore, allow the appeal and enter judgment for the council as highway 
authority. 


GOFF, L.J.: I confess that I have not found it easy to arrive at a 
conclusion in this case, but in the end I have reached the same answer 
as Lord Denning, but not I regret to say for the same reasons. 

It is clear that removing ice from the highway or taking precautions 
to avoid accidents by gritting is not repair: see Hereford and Worcester 
County Council v Newman(6). The statutory duty under s 44 of the 
Highways Act, 1959, is, however, to repair and maintain, not repair 
only, and the question is, therefore, in my view whether, although the 
footpath was not out of repair, the defendants had failed to maintain 
n. 

Now, the 1959 Act contains no definition of ‘maintain’. All it says 
is that maintain includes repair: see s 295 (1). So, as Lawton, L.J. said 
in the Worcester case, repair and maintenance are not synonymous, 
and in my judgment maintenance must be in some respect wider than 
repair, which it includes. It is here that I find difficulty in seeing 
exactly what maintenance adds to repair, particularly in view of the 
cases which are not entirely easy to reconcile. 

Lord Denning construes the word as meaning no more than ‘keep 
in repair’ but with respect, and having regard to his vast experience, I 
must say with some trepidation, I cannot accept that. In my humble 
judgment an obligation is all one whether it is expressed to be ‘to 





(6) [1975] 2 AN ER 673 
(13) 141 J.P. 526; [1977] 2 AIER 492 





Justice of the Peace and Local Government Review Reports, July 8, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


repair’, or ‘to keep in repair’ or ‘to repair and keep in repair’; see Foa, 
Landlord and Tenant (8th edn., p 213). Moreover, as a matter of the 
ordinary meaning of words there are, I think, many instances of preser- 
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maintenance and not repair. Thus to strip down an engine, clean and 
oil it, is maintenance but not repair unless, and if and so far as, worn 
parts have to be amended or replaced. 

What then I ask myself is comprehended by the word ‘maintain’ in 
relation to a highway which has become icy? None of the cases is 
precisely in point but there are a number of indications. 

In Acton District Council v London United Tramways (14) Walton 
J., said that the contention that the removal of the snow was part of 
the duty of maintaining the tramway track and keeping it in good 
condition could not be supported. In that case, however, the proviso 
to the relevant section, which referred to breaking up the road, pointed 
to ‘maintain’ being limited to want of repair of the road itself. 

In Thomas v Bristol Aeroplane Co(15) Somervell, L.J., said: 


‘My approach to this case, which is the same as that of the judge, 
is that this danger of finding surfaces icy is one of the incidents 
of winter in our country which everyone encounters, and it is one 
of those things which one has got to anticipate and take care of.’ 


He went on to say, however, that it would be very right and proper 
that, if the icy conditions persists, there should be a system in the 
works for gravelling or sanding the surface, and he referred to the 
system which highway authorities have, but (i) in the case before him 
the statutory obligation was to keep the way safe and (ii) he did not 
say that the highway authority would be liable if it did not have such a 
system. In the same case Morris, L.J., said: 


‘It seems to me, therefore, that the risks which resulted that 
morning at that time from the vagaries of the weather were no more 
than the risks which form a part of the ordinary incidents of daily 
life to which all are subject.’ 


Lord Porter in Latimer v AEC Ltd(16) said: 


‘it becomes a question of the degree of temporary inefficiency 
which constitutes a breach of the employers’ obligation, [but there 
he was dealing with a duty to keep the floor efficient and he went 
on to say:] ... But I cannot think the provision was meant to, or 
does, apply to a transient and exceptional condition.’ 


Finally, in Burnside v Emerson(5) a case dealing with flood water, 
which must be comparable, Lord Denning said: ‘an icy patch in winter 
or an occasional flooding at any time is not in itself evidence of a 
failure to maintain.’ 
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The conclusion I reach is, therefore, that the statutory obligation to 
maintain does include clearing snow and ice or providing temporary 
protection by gritting, but whether there has been a breach of this 
duty is a question of fact and degree on the facts of each particular 
case. 

If this be right then the question is what must be proved by a 
person who has suffered injury in the way the plaintiff did to estab- 
lish a breach of the statutory duty? It cannot be that the plaintiff 
must negate the statutory defence under s 1(2) of the 1961 Act, since 
that would simply invert the statutory onus of proof, and in any case 
the plaintiff would not know all the material facts. 

In my judgment the plaintiff must prove either as in Burnside v 
Emerson(5) that the highway authority is at fault apart from merely 
failing to take steps to deal with the ice, or, which is the point in this 
case, that having regard to the nature and importance of the works, 
sufficient time had elapsed to make it prima facie unreasonable for 
the highway authority to have failed to take remedial measures. Then 
the highway authority is liable unless it is able to make out the statu- 
tory defence. 

The learned judge treated the statutory defence and the necessity 
for the plaintiff to make out a case beyond merely proving the danger- 
ous condition due to the ice as very much one composite thing, but in 
my view they are separate. 

Accordingly in my judgment we ought to review the question 
whether as a matter of fact and degree sufficient was shown in this 
case to render the highway authority liable, apart from the statutory 
defence which was not pleaded and, therefore is out of the way. The 
interval of time between the onset of the icy conditions and the ac- 
cident was really very short. It occurred on Thursday, 15th February, 
and the meterological report shows that the bad conditions began on 
Monday or possibly Sunday and the surface had become frozen by 
the Tuesday. Moreover, although this was a much used path, and one 
which was known to become somewhat hazardous, one must not lose 
sight of the heavy commitments that the highway authority had to 
keep major highways and other important roads safe and clear, and 
Mr Robson’s evidence was: ‘Normally when it snows it takes us approx- 
imately two to three days to cover all the highways’. Further, the 
highway authority’s attention had not on this particular occasion 
been drawn to the dangerous conditions existing on this path until 
the morning on which the accident occurred, and when it was they 
took prompt action and the roadman who reported it was sent at 
once to put down grit and salt. 

In the end in my judgment the plaintiff did not discharge the onus 
on her. 

I have also considered the alternative case of negligence at common 
law based on Anns v London Borough of Merton(13) but I do not 
think that helps the plaintiff. If I am right in thinking that removing 
the ice or taking other protective steps was within the statutory duty 
to maintain, then I do not think the duty at common law can be any 
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higher than the statutory one. 

If, however, I am wrong on that then it seems to me the plaintiff 
cannot succeed because this lies within the discretionary field. It would 
have had to be shown that in deciding to leave the footpaths and con- 
centrate on the roads, the defendants had not properly exercised their 
discretion: see per Lord Wilberforce and per Lord Salmon [in Anns 
(13)]. The learned judge found (a) a breach of duty under s 44 and (b) 
a failure to make out a defence under the 1961 Act because the high- 
way authority should have had a place in its programme for this parti- 
cular path. This however is not the same thing as saying that it had not 
exercised a bona fide discretion. The plaintiff did not in my judgment 
begin to make that out. 

For these reasons I agree that this appeal should be allowed. 


SHAW, L.J.: The issue raised by this action is whether the accident 
which befell the plaintiff can be said to be attributable to a culpable 
failure on the part of the highway authority to maintain the footpath 
on which the plaintiff slipped when she encountered an icy patch in 
prevailing wintry conditions. 

Section 44(1) of the Highways Act, 1959, assigns to the appropriate 
highway authority the duty to ‘maintain’ a highway. The effect of this 
provision is to define the focus of responsibility and to fix the inci- 
dence of the cost and public expense of the general maintenance of a 
highway. What is the scope of maintenance is nowhere defined save in 
so far as s 295 of the 1959 Act says that it ‘includes repair’. This is 
probably intended to preclude disputation as to where the cost of re- 
pair is to fall and whence the means are to be provided. What seems to 
me clear is that ‘maintenance’ is wider in its scope than repair. In my 
view it must also mean more than ‘keeping in repair’ which is really 
an extension of the concept of repair. 

Applying the primary canons of construction to what is an ordin- 
ary phrase, the ordinary meaning of ‘to maintain’ is to keep some- 
thing in existence in a state which enables it to serve the purpose for 
which it exists. In the case of a highway that purpose is to provide a 
means of passage for pedestrians or vehicles or both (according to the 
character of the highway). To keep that purpose intact involves more 
than repairing or keeping in repair. Thus permitting the use of a high- 
way for activities which would prevent or substantially impede move- 
ment to and fro, such as the setting up of a market, or the erection of 
barriers might be regarded as failures to maintain the highway in its 
function as a highway. It is true that s 129 of the 1959 Act deals 
specifically with the removal of obstructions of a kind which may be 
said to have arisen spontaneously but it seems to me that it is none the 
less an aspect of maintenance. Section 129 is largely concerned with 
the mode of enforcement of the duty to remove an obstruction. It is 
not without interest to compare the procedure prescribed under s 129 
with that set out in s 59 in relation to what is described in general 
terms as ‘Enforcement of liability to maintain a highway’ but which 
is mainly directed to cases of want of repair. Although the procedure 
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prescribed in s 129 exhibits a greater sense of the need for promptness 
it does not insist on an arbitrary or inflexible immediacy of action on 
the part of a highway authority. On the contrary it takes account 
of relevant considerations of practicability. 

I agree with what has been said as to the presence of an icy patch 
on a footpath not constituting a want of repair. The plaintiff could 
not succeed on such a ground. In what other sense can it be asserted 
that the highway authority were guilty of a culpable breach of their 
duty to maintain the footpath? The icy patch cannot sensibly be 
regarded as an obstruction for it did not render the path impassable 
though it may have called for particular care in negotiating it. Even if 
it be regarded as having made passing along the footpath hazardous 
in some degree, I cannot see how the failure to deal immediately 
or promptly by some counter measure with the outcome of weather 
conditions on the footpath in question could be said to be culpable so 
as to give rise to a liability on the part of the highway authority. I 
feel, as does Goff, L.J., that there may be extreme cases in special 
circumstances where a liability for failure to maintain not related to 
want of repair may arise. Such cases are not readily brought to mind 
although I would not wish to exclude them by confining the scope 
of maintenance to matters of repair and keeping in repair. What is clear 
is that the present case exhibits no such special or extreme features. 

In arriving at his conclusion it seems to me that the learned judge 
imposed on highway authorities in regard to their duty to maintain 
a highway a standard which was more stringent and perhaps more 
extensive than the provisions of the Highways Act, 1959, require. I 
too would allow the appeal. 


Appeal allowed. 
Solicitors: Hair & Co; Argles & Court, Maidstone. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION 
(Lord Widgery, C.J., Cumming-Bruce, L.J., and Park, J.) 


6th December, 1977 


R v HULL PRISON BOARD OF VISITORS. Ex parte 
St GERMAIN and OTHERS 


Prison — Discipline — Offences — Sanctions by Board of Visitors — 
Allegations of non-compliance with rules of natural justice — Appli- 
cations for certiorari — Competency — Prison Act, 1952, s. 6 — 
Prison Rules, 1964, r. 94. 


In 1976 a disturbance took place at H.M. Prison, Hull. The applicants, 
prisoners serving their sentences in the prison, were concerned in the distur- 
bance and were charged before the Board of Visitors with disciplinary offences 
under the Prison Act, 1952, and the Prison Rules, 1964. The board imposed 
punishments involving loss of privileges of various kinds. The applicants 
complained that in dealing with them the visitors had failed to comply with 
the rules of natural justice, and they sought orders of certiorari to bring up 
and quash their decisions. 

Held: the duties which the board had to perform in exercising this juris- 
diction were judicial duties, but domestic discipline was a matter for the 
officer or disciplinary body charged with the duty of maintaining discipline 
and not for the courts; the orders under challenge were made in private 
disciplinary proceedings by a body enjoying its own form of discipline and its 
own rules which had power to impose sanctions within the scope of those 
rules; and in those circumstances certiorari would not go. 


Motions for orders of certiorari by Ronald St Germain and other 
applicants to bring up and quash decisions of the Board of Visitors 
of Hull Prison imposing punishments on the applicants in respect of 
their conduct during a disturbance at the prison. 


A, Collins for the applicant St Germain. 

Ashraf Khan for the applicant Reed. 

M. Beloff for the applicants Saxton, Anderson, Pike and Lennon. 
P. Thornton for the applicant Rajah. 

H. Woolf and R. Owen for the board of visitors. 


LORD WIDGERY, C.J.: Each of the matters before the court today 
arises out of a disturbance at Her Majesty’s Prison at Hull which took 
place between 20.00 hours on 31st August, 1976, and 12.00 hours on 
2nd September, 1976. During that time a large number of prisoners 
were out of their cells, and a substantial number were on the roof 
throwing slates and the like down to ground level. This went on, as 
I have indicated, for some considerable time. Eventually peace was 
restored. Those thought by the authorities to be the ringleaders were 
taken to other prisons, and consideration was then no doubt given to 
what charges might be brought against the rioters consequent on their 
conduct. 

It suffices for present purposes to say that, in general, the nature of 
the charges was not that of the normal criminal law but reflected the 
language of the Prison Act, 1952, and the Prison Rules, 1964. The 
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precise charges laid against St Germain (who is the first applicant and 
his case is a good example of what happened) were, first, that he ab- 
sented himself without permission from ‘A’ Wing, and, secondly, that 
during the course of the disturbance he was concerned in a concerted 
act of indiscipline by being on the segregation unit and ‘A’ Wing roofs 
with others. Those charges were heard before the board of visitors, 
and they imposed punishments involving loss of privileges of various 
kinds. That case is typical of all seven before us for the present en- 
quiry. The charges having been framed, the various prisoners were con- 
fronted in various prisons all over the country by the board of visitors 
from Hull. By that means the same tribunal dealt with all the charges 
although they were dealt with in several different places. The univer- 
sal complaint of those before us today is that in the course of dealing 
with them the visitors from Hull Prison failed to comply with the rules 
of natural justice. 

In the ordinary way that would immediately involve a consideration 
of the details of the hearing before the board of visitors, but that is not 
appropriate in fact because counsel for the board of visitors took an 
initial point to the effect that certiorari, which is the remedy principal- 
ly sought by the applicants, would not go to a prison board of visitors 
in respect of their failure to comply with the rules of natural justice in 
making an adjudication. That is the issue, and the only issue, we are 
concerned to deal with at the present stage. 

The board of visitors is the creature of the Prison Act, 1952. Section 
6 provides: 


‘(1) Rules made under s. 47 of this Act shall provide for the 
constitution, for prisons to which persons may be committed 
directly by a court, of visiting committees consisting of justices of 
the peace appointed at such times, in such manner and for such 
periods as may be prescribed by the rules, by such courts of quarter 
sessions for counties or Benches of magistrates for boroughs as the 
Secretary of State may by order direct. 

‘(2) The Secretary of State shall appoint for every prison other 
than a prison mentioned in subs. (1) of this section a board of 
visitors of whom not less than two shall be justices of the peace.’ 


As we shall see in a moment, the powers of the board of visitors 
are diverse, but they include disciplinary powers, and if we turn to the 
only other section of the Act to which one needs to refer, s 47, pro- 
vision is made for the Secretary of State to make rules for the regu- 
lation and management of prisons, remand centres, detention centres 
etc. By s 47(2) it is provided: 


‘Rules made under this section shall make provision for ensur- 
ing that a person who is charged with any offence under the rules 
shall be given a proper opportunity of presenting his case.’ 


Thus at an early stage in the language of the statute appears an oblique 
reference to what we have collectively called the rules of natural 
justice. 

That is the Act, and it is backed up by comprehensive rules, those 
appropriate to the present time being the 1964 rules. The statutory 
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instrument contains a section headed ‘Offences against discipline’. 
Rule 47 details these special prison offences and it sets out in 21 
numbered paragraphs what one might call the prison disciplinary 
offences. Then rr 48, 49, 50, 51 and 52 all deal with the manner in 
which a disposal under these rules is to take place. One finds, first of 
all, that there is power for the governor, within certain limits, to 
impose his own penalties out of the range to which I have referred. 
Then further provision is made in r 51 for more serious offences where 
the governor cannot or will not deal with them alone, whereby, when 
a prisoner is charged with such offences as escaping or attempting to 
escape, the governor informs the Secretary of State and, unless other- 
wise directed, refers the charge to the board of visitors. 

It is at this point that the board of visitors come in with regard to 
disciplinary matters. If the case is too serious for the governor, he 
refers it to the board of visitors, and they take over the disciplinary 
charges themselves. There is a further provision for especially grave 
offences. There is a now obsolete rule about corporal punishment. 

Rule 56 has been the subject of a good deal of debate in the course 
of the hearing, and I must mention it. Rule 56(1) provides: 


‘The Secretary of State may remit a disciplinary award or may 
Mitigate it either by reducing it or by substituting another award 
which is, in his opinion, less severe.’ 


Rule 56(2), in its original form, provides: 


‘A disciplinary award, other than forfeiture of remission or post- 
ponement of eligibility for release, may be remitted or mitigated 
by the person, committee or board by whom the award was made.’ 


Importance was attached in the course of argument to that rule 
because it shows there is further authority beyond the board of visitors, 
and it has been argued that that is precisely how it should be construed. 
I choose to regard it as a further right of appeal, as it were, to the 
Secretary of State who can act on the appeal within the limits that I 
have already mentioned. 

Those are the visitors wearing their disciplinary hats, if one may 
use that phrase. They come in again for a variety of other purposes 
in a number of other rules, beginning with r 88. I need not read r 88, 
but r 89 deals with visiting committees, and r 90 deals with the ap- 
pointment of members of visiting committees. When we get to r 92 we 
come across the board of visitors, which was the appropriate body 
at Hull at the time in question. Rule 92(1) provides: 


‘A member of the board of visitors for a prison appointed by the 
Secretary of State under s. 6(2) of the Prison Act, 1952, shall hold 
office for three years, or such less period as the Secretary of State 
may appoint.’ 


We were told by counsel for the board of visitors (this is the only 
piece of information I am conscious of using which did not come from 
the papers in this case) that in Hull at the relevant time there were 12 
prison visitors, and so one immediately realises that they must have 
become fairly familiar with the prison and its characters over a period 
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of time. The frequency of their attendances is dealt with in the 1964 
rules and it is by no means a sinecure to be a member of the board 
of visitors. For example, r 93(1) provides: 


‘The board of visitors for a prison shall meet at the prison once 
a month or, if they resolve for reasons specified in the resolution 
that less frequent meetings are sufficient, not fewer than eight 
times in twelve months.’ 


Then provision is made for minutes and other matters of business 
like that. Under r 94 we find the general duties of committees and 
boards: 


‘(1) The board of visitors for a prison shall satisfy themselves 
as to the state of the prison premises, the administration of the 
prison and the treatment of the prisoners. 

‘(2) The board shall inquire into and report upon any matter 
into which the Secretary of State asks them to inquire. 

‘(3) The board shall direct the attention of the governor to any 
matter which calls for his attention, and shall report to the Secre- 
tary of State any matter which they consider it expedient to report.’ 


So the matter goes on, and one visualises, as I say, constant visiting of 
the prison by these ladies and gentlemen, two of whom are justices of 
the peace and others who may or may not be similarly qualified. 

So much for the board of visitors. They duly met, as I have already 
said, in a number of prisons about the country, and eventually dealt 
with some 180 complaints arising out of the riot. We must focus our 
attention from now onwards in the judgment entirely on counsel for 
the board of visitors’ preliminary point. He says in the plainest terms 
that certiorari will not go to a board of visitors to quash a decision of 
the kind with which we are concerned here. 

For quite a long time it seemed to me that the argument was going 
to turn on the fact that remission for a prisoner is a matter of grace 
and not a matter of right, and that we were going to be concerned 
with distinctions of that sort arising out of the precise form of order 
made. But at the end of the day I do not think that the argument 
put forward on behalf of the Crown by counsel for the board of visitors 
turns on whether we are dealing with rights or privileges because it 
seems to me that the argument would be equally effective in regard to 
either, 

One must start this question whether certiorari will or will not go 
with a recognition of the fact that there is not, and one may hope 
never will be, a precise and detailed definition of the exact sort of 
order which can be subject to certiorari. If we ever get to the day when 
one turns up a book to see what the limit of the rights of certiorari is it 
will mean that the right has become rigid, and that would be a great 
pity. Therefore, we approach it today, in my judgment, on the basis 
that there are no firm boundaries, and one has to look to such clear, 
useful and helpful pointers as, with the assistance of counsel, we have 
been able to derive from the authorities. 

Let us look, first of all, at the arguments for certiorari going on the 
facts of this case. One looks at the circumstances and one visualises 
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the board of visitors sitting very much like a Bench of magistrates, 
one would think, and the applicant prisoner standing before them. 
With that mental picture, one can say it looks as though this is a case 
for certiorari. Instinctively one would think that this would be within 
the category to which the order applies. 

That is reinforced by the view, which I hold, that the act which the 
board of visitors perform under this jurisdiction is a judicial act. One 
knows nowadays that it is not necessary to show a judicial act in order 
to get certiorari, but if the order is a judicial act it makes it that much 
easier to justify the making of the order. I should have thought that 
there was no question but that this was a judicial act for present pur- 
poses. 

Thus fortified, I would go next to the House of Lords decision in 
Ridge v Baldwin(1) because this is in a sense where the modern ap- 
proach to certiorari is to be found. There is one passage in Lord Reid’s 
speech to which I would like to refer. He is dealing with the well known 
passage of Atkin, L.J., in R v Electricity Comrs, ex parte London 
Electricity Joint Committee Co(2) in 1924. Lord Reid said: 


‘The matter has been further complicated by what I believe to 
be a misunderstanding of a much quoted passage in the judgment 
of Atkin, L.J., in R v Electricity Comrs(2). He said: “The operation 
of the writs [of prohibition and certiorari] has extended to control 
the proceedings of bodies which do not claim to be and would not 
be recognised as, courts of justice. Whenever any body of persons 
having legal authority to determine questions affecting the rights of 
subjects, and having the duty to act judicially, act in excess of their 
legal authority, they are subject to the controlling jurisdiction of 
the King’s Bench Division exercised in these writs.” A gloss was 
put on this by Lord Hewart, C.J., in R v Legislative Committee of 
the Church Assembly(3).’ 


He went on to deal with the facts of that case which are of no 
interest to us here, and came to a few words of Salter, J. Lord Reid 
said: 


‘Salter, J., put it in a few lines: ‘‘The person or body to whom 
these writs are to go must be a judicial body in this sense, that it 
has power to determine and decide, and the power carries with it, 
of necessity, the duty to act judicially. I think that the Church 
Assembly has no such power and, therefore, no such duty”’.’ 


Then he went on to deal with Lord Hewart’s gloss again, and I leave 
that passage unread, and go on to the passage where he said: 


‘I have quoted the whole of this passage because it is typical of 
what has been said in several subsequent cases. If Lord Hewart, 
C.J., meant that it is never enough that a body simply has a duty to 
determine what the rights of an individual should be, but that there 
must always be something more to impose on it a duty to act 
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judicially before it can be found to observe the principles of natural 


justice, then that appears to me impossible to reconcile with the 
earlier authorities.’ 


Hence, as I say, I approach this on the footing that the board of visitors 
have a judicial task to perform and proceeded to perform it. 

I also proceed to a conclusion on this question keeping very much 
in mind what was said in one of the more recent cases in this court 
concerned with the availability of certiorari, and that is the case which 
first recognised that the Criminal Injuries Compensation Board was 
subject to control in this court by the prerogative orders. The case is 
R v Criminal Injuries Compensation Board, ex parte Lain(4), and the 


passage I want to refer to comes in the judgment of Lord Parker, C.J., 
where he said: 


‘The position as I see it is that the exact limits of the ancient 
remedy by way of certiorari have never been and ought not to be 
specifically defined. They have varied from time to time, being 
extended to meet changing conditions. At one time the writ only 
went to an inferior court. Later its ambit was extended to statutory 
tribunals determining a lis inter partes. Later again it extended to 
cases where there was no lis in the strict sense of the word, but 
where immediate or subsequent rights of a citizen were affected. 
The only constant limits throughout were that the body concerned 
was under a duty to act judicially and that it was performing a 
public duty. Private or domestic tribunals have always been outside 
the scope of certiorari...’ 


I mention that particularly because, if one wanted encouragement to 
extend the scope of certiorari, one could hardly find a more powerful 
phrase to constitute that encouragement than the one which I have 
just read. 

What is to be said on the other side? In this case there seems to me 
to be one thing, and only one thing, which can be said on the other 
side, and that is that despite the prima facie case, as it were, already 
made out for saying that certiorari will go, yet there is an exception, so 
the board of visitors would have us say, which prevents certiorari from 
going even though the circumstances otherwise appear entirely suit- 
able and appropriate for it. That exception is where the order under 
challenge is an order made in private, disciplinary proceedings where 
there is some closed body, and a body which enjoys its own form of 
discipline and its own rules, and where there is a power to impose 
sanctions within the scope of those rules donated as part of the for- 
mation of the body itself. If one gets that situation, it is possible, in 
my judgment, on the authorities to say that certiorari will not go even 
though in other respects the case is suitable for it. 

The principal authority which moves me here is Ex parte Fry(5) 
which is a decision of this court presided over by Lord Goddard, C.J. 
The applicant applying for certiorari was a fireman who had refused 
to clean the jacket of his superior officer, and that gave rise to a certain 
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amount of trouble, a disciplinary order, and an attempt to quash the 
order by certiorari. The passage which is of general concern and inter- 
est, and to which therefore I want to refer, is in the judgment of Lord 
Goddard where he said: 


‘It seems to me impossible to say that a chief officer of a force 
which is governed by discipline, such as a fire brigade is, in exercising 
disciplinary authority over a member of the force, acting either 
judicially or quasi-judicially, any more than a schoolmaster is when 
he is exercising disciplinary powers over his pupils. It is true that 
there is an Act of Parliament, the Fire Services Act, 1947, but so 
there is an Army Act, and there are the Queen’s Regulations under 
the Army Act. Under the Army Act a court-martial can be set up 
to deal with certain offences, and a commanding officer has power 
to deal with certain disciplinary offences in the orderly room; there 
he is not sitting as a court but as an officer administering discipline. 
I have never heard it suggested that this court can issue certiorari 
to bring up his order, nor do I know of any case with regard to 
police officers, who are also dealt with under regulations in matters 
of discipline, in which this court has ever yet purported to exercise 
control over those bodies by the issue of the writ of certiorari. 
Certiorari goes to courts, or to something which can fairly be said 
to be a court.’ 


The principle there that domestic discipline is something for the 
officer or disciplinary body charged with the duty of maintaining 
discipline and not something for the courts is a principle which, in my 
judgment, we should adhere to and not allow to be wasted away. It 
is in no way inconsistent with the general approach to certiorari. It 
sets aside those particular situations of disciplinary bodies and would, 
and does, in my judgment, open the way to refusing certiorari when 
an order of such a disciplinary body is under review. 

At first I thought this was a principle which would apply only to 
the governor. I saw the governor equated with the commanding officer 
of the regiment in Lord Goddard’s judgment, and it was not until the 
argument had progressed some way that it seemed to me right that 
we should include in this principle the board of visitors. The reason 
why I think it is right to include them is because I think that when 
they are sitting as a disciplinary body they are part of the disciplinary 
machinery of the prison. I reject entirely any suggestion that the 
governor’s decision should be the subject of certiorari, and I cannot 
see myself how, if the governor is left out, the board of visitors can 
be put in. I base that conclusion on the intimate character of the 
relationship between the board of visitors and the prison, and on my 
understanding of the situation as showing that the visitors are an active 
part of the disciplinary machine and not merely strangers brought in 
from outside to deal with a particular charge or breach of discipline 
when it occurs. I am reinforced by the fact that there are traces in 
the European Commission on Human Rights of a similar approach to 
the existence of disciplinary remedies which are outside the normal 
remedies such as certiorari. Furthermore, we have been shown an 
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authority, Booth v Dillon(6), in Australia which also seems to me to 
recognise that there is a difference between the discipline of the unit, 
as it were, and other matters which may arise under certiorari. 

I am conscious of the fact that Lord Denning MR is so right, if 
I may say so, in his judgment and the observation he made about this 
problem in Becker v Home Office(7) where he said: 


‘If the courts were to entertain actions by disgruntled prisoners, 
the governor’s life would be made intolerable. The discipline of 
the prison would be undermined. The Prison Rules are regulatory 
directions only. Even if they are not observed, they do not give 
rise to a cause of action.’ 


I respectfully agree with that, and I think that is the last and final 
consideration which I would put forward as justifying the conclusion 
that certiorari in the present instance should not go. 


CUMMING-BRUCE, L.J.: I agree, and for the reasons stated by 
Lord Widgery. I am moved by the consideration that by s 1 of the 
Prison Act, 1952, all powers and jurisdiction in relation to prison and 
prisoners before the commencement of the Prison Act, 1877, which 
were exercisable by any other authority shall be exercised by the 


Secretary of State. By s 47 the Secretary of State shall make rules for 
the regulation and management of prisons and other penal establish- 
ments, and for the classification, treatment, employment, discipline 
and control of persons required to be detained therein. By s 6 boards 
of visitors are to be appointed with functions therein set out, functions 
that bring them close to the life of the prison. 

Throughout my lifetime I have derived a growing delight as I have 
observed the rule of law extended to control institutions and indi- 
viduals exercising public powers by the great writ of certiorari, the 
use of which has been steadily extending as is pointed out in the 
authorities cited by Lord Widgery. I have no hesitation in recognising 
the activities of a board of visitors such as are disclosed in these papers 
as being activities of a judicial character leading, as they do, to an 
adjudication, a word used in the Prison Rules, 1964, themselves. So I 
started certainly from the position that this was the sort of activity 
to which the rule of law from this court would extend by the writ 
of certiorari. 

But as the authorities were cited to us (and we have been taken 
extensively and rightly through the authorities, and referred to the 
textbooks that try to summarise their effect), it gradually became 
clearer and clearer to me that as a matter of common sense there 
would be very great public disadvantages in allowing the writ to go 
either to a prison governor or to a board of visitors when exercising 
disciplinary functions. A prison is an organisation wherein the officers 
under the governor’s command seek to control the inmates, a body of 
men who are not there voluntarily and who, thanks to defects of char- 
acter or the frustrations of life in confinement, are liable to acts of 
indiscipline and resentment of authority. Those responsible for control- 


(6) [1977] V.R. 143 
(7) [1972] 2 AI ER 676; [1972] 2 QB 407 
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ling penal institutions have a task that no one readily envies. 

Where breaches of discipline take place, as in a regiment in the army 
or in a ship in the Royal Navy, it is necessary that the commanding 
officer take disciplinary action quickly, firmly and justly, and that the 
disciplinary sanction that he determines, if any, shall be put into effect 
at once. Nothing is worse in an institution subject to discipline than 
that after a disciplinary sanction has been imposed it should be left 
to be subject to action taken by the board of visitors. The 1964 rules 
themselves provide that disciplinary measures shall be instituted as 
quickly as possible. In the case of the governor they have to be taken 
the very next day. Against that background, I am satisfied that I 
recognise in the institution called a prison, being an institution oper- 
ating pursuant to the 1952 Act and under the 1964 rules, the kind of 
institution in respect of which judicial control pursuant to a writ of 
certiorari would be inconsistent with the kind of disciplinary control 
that I find in the Act and the rules. It appears to me, after trying to 
discipline my own thought by looking at the great variety of different 
kinds of institution to which certiorari has or has not been applied, 
that the activities of a board of visitors and a prison governor in relation 
to the discipline of a prison are matters that Parliament sufficiently 
clearly did not intend to be subject to the control of this court as well 
as the Secretary of State. 

There were many other arguments canvassed, but I hope it will 
not be thought disrespectful to the interesting submissions of all 
counsel on both sides if I say no more than to give the reason which 
at the end of the day has brought me to my decision. 


PARK J.: I agree for the reasons given in both judgments. 


Applications dismissed. 


Solicitors: George E Baker & Co, Guildford; Philip Hamer & Co, 
Hull; Bindman & Partners; Douglas-Mann & Co, for Patterson, Glenton 
& Stracey-Donald Harvey & Co, South Shields; Hilary Kitchen; Bindman 
& Partners, for T I Clough, Bradford; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Home COURT OF APPEAL 
(Megaw, L.J., Orr, L.J., and Geoffrey Lane, L.J.) 


Secretary 


Court of Appeal 26th May, 1977 


R. v HOME SECRETARY. Ex parte HUSSAIN 


Immigration — Detention of immigrant under authority of immigration 
officer — Application for habeas corpus — Power of Home Secretary 
— Immigration Act, 1971, sched. 2, para. 16. 


The appellant was detained in a prison under the order of an immigration 
officer acting under sched. 2, para. 16, of the Immigration Act, 1971, which 
deals with the detention of persons liable to examination or removal. He 
sought a writ of habeas corpus to procure his release from prison. The Div- 
isional Court refused his application, and he appealed. 

Held: in such a case if, on the evidence taken as a whole, the Home Secre- 
tary had reasonable grounds for coming to the conclusion that the immigrant 
concerned was in this country illegally in contravention of the Act of 1971, 
the court would not interfere; in the present case it appeared that the appel- 
lant had fraudulently assumed the identity of another man to obtain leave to 
remain indefinitely in this country; the appeal would be dismissed. 


Appeal by Safder Hussain against a decision of a Divisional Court of 


the Queen’s Bench Division refusing an application by the appellant 
for a writ of habeas corpus. 


Benet Hytner QC and Mukhtar Hussain for the applicant. 
T Scott Baker for the Secretary of State. 


Geoffrey GEOFFREY LANE, L.J.: This is an appeal from an order of the 
Lane, L.J. Divisional Court whereby they refused a motion by an applicant for a 
writ of habeas corpus. The facts are somewhat unusual, even in this 
context. The applicant, in an affidavit sworn on 17th December 1976, 
deposed that he was born on 8th December, 1953; that he lived in 
Lahore until about the autumn of 1971, and has always been known as 
Safder Hussain. It is, however, not disputed that on 14th November, 
1970, (that is, a year earlier than his sworn statement suggests) he 
came to this country from Pakistan under the name of Ijaz Ahmed 
Lodhi. It is likewise not disputed that there was produced to the 
immigration officer on that occasion a passport in that name of Lodhi 
and that under that name the applicant was given leave to enter the 
United Kingdom and to stay for two months. There is before us the 
application form in respect of the Lodhi passport. Suffice it to say that 
the age, address and other particulars of Lodhi do not tally with the 
information about himself appearing in the applicant’s affidavit. There 
is no doubt that Lodhi and the applicant are one and the same person. 
This is established by the photograph on the application form for the 
passport and also by admissions made to this court. The applicant seeks 
in his affidavit to explain these matters by saying that he was only 18 
when he first came to England in 1970 and that he was brought here 
by a friend of the family called Uncle Shafi; that Uncle Shafi made all 
the arrangements about the visit to this country; that he, the applicant, 
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knew nothing of any application for a passport, indeed he went so far 
as to swear that he was not the holder of a passport at all at that time; 
that he was not interviewed when he arrived at Heathrow; and that as 
far as he knew no conditions were imposed on his entry. In a later 
affidavit he seeks to qualify those statements by saying that he did not 
physically have a passport in his possession, although a passport had 
been issued to him which was in Uncle Shafi’s physical possession. 
Despite the limit on his stay, he remained here, and did so, therefore, 
illegally. We are dependent on his own account of events for what 
happened thereafter. According to that account he moved to Leeds in 
1972 and has remained there, at various addresses, ever since, and has 
set himself up in business there and is in the process of buying a house. 
In 1972 he applied to the Pakistani consulate in Bradford for a fresh 
passport. This was issued to him on 3rd February, 1972. It is certified 
by the Pakistan authorities to be a genuine passport. There is no men- 
tion on that document of any earlier passport. It is issued in the name 
of Safder Hussain. On 26th May, 1974, he went on a short visit to 
Germany. He returned on 29th May, three days later, and his passport 
was then stamped by the immigration officer ‘Given leave to enter the 
United Kingdom for an indefinite period’. Nothing else happened until 
November, 1976, when the applicant was arrested and detained in 
Armley Prison under the order of an immigration officer acting under 
the Immigration Act, 1971, sched. 2, para 16, as a preliminary step to 
returning the applicant to Pakistan. 

The contentions put forward on behalf of the Secretary of State 
before the Divisional Court were (briefly) that the applicant assumed 
the identity of Safder Hussain and assumed it falsely in order to obtain 
the indefinite leave to stay on the strength of the new name which was 
not his but was that of another real person. Some support to the idea 
that Lodhi was the true name, and Hussain the false, was lent by the 
discovery among the possessions of the applicant of a woman’s pass- 
port in the name of Lodhi. However, since the hearing before the 
Divisional Court two new pieces of evidence have emerged. The first 
is what purports to be a birth certificate of Safder Hussain, emanating 
from the municipal corporation of Multan, Pakistan, with a duly 
attested translation. This contains particulars which coincide with 
the particulars of the new passport. The applicant swears that that 
is his birth certificate. The second piece of evidence is an affidavit 
from a gentleman called Safder Hussain Malik, who was named Safder 
Hussain at birth. This man, it had been suggested by the immigration 
officer in his affidavit originally, was the person whom the applicant 
was seeking (so to speak) to impersonate. It is clear from Malik’s 
affidavit that he did not hold a passport in 1974, having returned 
his to the Home Office in 1973 on his application for British citizen- 
ship. Thus there is doubt at this stage whether the earlier theory pro- 
pounded by the Home Office now holds good. In other words there 
is a possibility that the applicant is in reality Safder Hussain. 

Counsel for the applicant, who has presented the arguments on his 
behalf with commendable clarity and force, submits that in these cir- 
cumstances his client has discharged such burden of proof as rests on 
him and that the Secretary of State has failed to show that the per- 
mission to stay in the United Kingdom indefinitely, which appears on 
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the passport, was other than a proper exercise of the immigration 
officer’s discretion, uninfluenced by any misrepresentation on the 
part of the applicant. He relies to some extent on the judgment of 
Peter Pain, J., on 3rd May, 1977, in R uv Secretary of State for Home 
Affairs, ex parte Badatki(1), the material part of which reads as fol- 
lows:- 


‘If the Secretary of State wishes to show that in fact he [that 
was the applicant in that case] was not given leave to enter within 
the meaning of the Immigration Act, 1971, but was let in by virtue 
of some mistake, then I feel that the burden lies on the Secretary 
of State to establish that.’ 


Counsel for the applicant submits that the judgment of Lord Wid- 
gery, C.J., in the instant case is inconsistent with that passage and was 
wrong. What Lord Widgery said in the Divisional Court in this case 
was as follows: 


‘Where do we stand in regard to those matters? First of all, it 
must be borne in mind that the governor of the prison having 
returned that he was holding this person under para 16, it is for the 
applicant to set up a prima facie case to discharge that burden. 
Counsel on his behalf says that the prima facie case is set up when 
it is shown that the applicant came back through Dover, presented 
his passport, and had it stamped with the words sanctioning his 
continued living in this country. In my judgment all that goes to 
nought if it can be shown that there is evidence on which the Secre- 
tary of State could properly conclude that there was here a fraud 
on the lines which I have indicated. Questions of fact in these mat- 
ters are ultimately questions of fact for the Secretary of State. There 
are limits to the extent to which this court can go, and, as I see it, 
our obligation at the moment is to be satisfied that the Home 
Office approach to the problem is one taken in good faith. Further, 
we have to decide whether there is or is not adequate evidence here 
to justify the sort of conclusion which the Secretary of State has 
reached.’ 


That passage in my view represents the correct approach to this prob- 
lem. If what Peter Pain, J., said in the earlier case is inconsistent with 
those views of Lord Widgery then the judgment of Peter Pain, J., is to 
that extent in error. 

The true view, as I see it, is this. If, on the evidence taken as a 
whole, the Secretary of State has grounds, reasonable grounds, for 
coming to the conclusion that the applicant is here illegally, in con- 
travention of the terms of the 1971 Act, this court will not interfere. 
Put into the terms of the present case, was the indefinite permission 
given by the immigration officer at Dover in May, 1974, a proper 
exercise of his discretion by which the Secretary of State is bound, or 
was it a decision brought about by deception, misrepresentation or fraud 
of the applicant? If it was, then the applicant cannot rely on it and the 
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Secretary of State was entitled to act as he did and this appeal would 
fail. 

To find the answer to this question one must turn to the affidavit 
of Mr Hatch, the immigration officer who dealt with the re-entry of 
the applicant into this country on 29th May 1974 after the short visit 
to Germany. He cannot remember interviewing the applicant, but he is 
able to say what his practice would have been in the particular circum- 
stances of this case. What he says in his affidavit is as follows: 


‘I cannot remember the interview or the applicant but the des- 
cription of the steps which I took contained in para 6 of the appli- 
cant’s affidavit are typical of the steps which I would have taken 
when interviewing a returning Pakistani national. I would have asked 
the applicant several questions about his background and would 
have noticed that the passport was issued in Bradford and did not 
bear an endorsement that it succeeded a previous passport which 
had been lost. The applicant’s statement that he had been adopted 
and brought to England would be consistent with the passport 
being the first passport of a child who had come to the United 
Kingdom as a child who did not need a passport because of his 
age. This was quite a common occurrence, particularly when the 
family had come to the United Kingdom in the 1960’s.’ 


Taking that affidavit with that of the applicant to which I have 
already made reference, it is plain beyond doubt, to my mind, that Mr 
Hatch must have asked the applicant about his original entry into this 
country and that the applicant must have told him that he had come in 
without a passport because he was too young to require one: that is, 
that he was here legally. The truth, as the applicant knew, was the 
opposite. In those circumstances, what appears to have been on the face 
of it a permission to stay here indefinitely was a permission obtained 
by fraud or misrepresentation and was therefore of no effect. The 
decision of the Divisional Court, although based on different grounds, 
was correct; and this appeal accordingly, to my mind, fails. 

I should perhaps add this. If the applicant really is Ijaz Ahmed 
Lodhi, if his original entry into the United Kingdom was a genuine 
one, as may be the case, then the whole of his subsequent behaviour, 
the application for a passport in the name of Safder Hussain of Brad- 
ford and so on, is a fraud. On that basis, there is no doubt at all that 
the Secretary of State was entitled to take the steps he did; indeed 
the contrary is not argued by counsel for the applicant. Accordingly, 
I would dismiss this appeal. 


ORR, L.J.: I agree that this appeal should be dismissed for the 
reasons given by Geoffrey Lane, L.J., and would only add that if there 
be an inconsistency between the statements of the law made by Peter 
Pain, J., in the Badaiki case (1) and by Lord Widgery in the present 
case, | too would accept the statement of Lord Widgery as correct. 


MEGAW, L.J.: Counsel for the applicant’s main submission is that 
an important question of principle is involved in this appeal. With all 
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respect to his clear and careful argument, I do not think that any 
doubtful question of principle arose in the decision of the Divisional 
Court on the material which was before it, or now arises on the material 
before us, including the further affidavits which we gave leave to be 
adduced in this appeal. 

In his judgment Lord Widgery expressed his own conclusions of 
fact, with which the other members of the court agreed, on the evi- 
dence which the Divisional Court had before it. Those conclusions 
included the conclusion that the applicant was Ijaz Ahmed Lodhi. 
If that were right, it would be the end of the matter. For it would 
inevitably follow that the passport which the applicant produced, in 
the name of Safder Hussain, when he presented himself at Dover on 
29th May, 1974, after his three days visit to Germany, was not a valid 
passport in relation to the applicant. It was in a name which was not, 
on that hypothesis, the applicant’s name. The applicant, of course, 
would have known his own name and the falsity of the passport. The 
leave to enter given by the immigration officer would unquestion- 
ably have been obtained by the applicant’s fraud, and that, as I say, 
would be the end of the matter. On that premise, as I understand it, 
counsel for the applicant would not dispute that conclusion. 

In this court, the fresh evidence adduced on behalf of the appli- 
cant included an affidavit exhibiting what is said to be a certified 
copy of the applicant’s birth certificate, which, it is said, shows that the 
applicant is Safder Hussain and is, and at all times was, properly so 
called. At any rate, it is said, the new evidence makes it probable that 
that is so. Let it be assumed that it is so. On that assumption, we have 
different evidence before us from the evidence on which the Divisonal 
Court reached its conclusions of fact, materially different I am pre- 
pared to assume, in respect of the true identity of the applicant. 

An inevitable consequence of the making of that assumption is 
that the applicant’s original entry into this country on 14th November, 
1970, was obtained by the production of a passport which gave a name 
which was not the applicant’s true name. He, Safder Hussain, entered 
the United Kingdom as the result of the production of a passport 
describing him as Ijaz Ahmed Lodhi. I am afraid that the applicant’s 
original assertion in his first affidavit in these proceedings, stating that 
he entered on that occasion without having a passport at all, is a false- 
hood, and that his subsequent assertion that, although there was a 
passport, he did not himself have it or know of its falsity in relation to 
his true identity is simply not acceptable. 

If the true conclusion were that the whole sequence of events, the 
original entry under the false name of Lodhi; the obtaining thereafter, 
with the assistance of ‘Uncle Shafi’, of a passport in the name of 
Safder Hussain; and the journey to Germany and the return to England 
on the new passport; was a connected plan, then so far as the May, 
1974, leave to enter and remain is concerned, it would, in my judg- 
ment, plainly be vitiated as a result of its being the intended end- 
product of a fraudulent scheme. The initial entry on the false passport 
could not be divorced from, or treated as irrelevant to, the subse- 
quent obtaining of the leave on a different passport in May, 1974. 
But I am prepared to assume, for the purposes of this appeal, that it 
would not, on the evidence, be right to conclude that there was, from 


Plus, Emsworth, Ham 








a 
. 7 . 
ic 2 
. 
° 
3 
& 
: " 
7 > 
- & 
5 
\ 
© 
* ° 
‘ 
co 





Justice of the Peace and Local Government Review Reports, July 22, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


the outset, this fraudulent scheme. 

However, what the evidence, including the fresh evidence now 
before the court, shows beyond any real doubt is that when the appli- 
cant was seeking entry at Dover in May, 1974, he made a materially 
false statement; he gave some false explanation, which (so far as that is 
relevant) he must have known to be false, as to how it came about 
that his Pakistani passport did not contain any entry or endorsement 
explaining his previous residence in the United Kingdom. He knew 
that he had entered the United Kingdom some three and a half years 
earlier on a false passport. It is plain on the applicant’s own evidence 
that the immigration officer did in fact question him about the present 
passport. I read from the original affidavit where the applicant deposes: 
‘I was asked when I had originally come to England and I told him and 
I described to the officer how I had been ‘‘adopted” by Mohammed 
Shafi and brought to England by him.’ It is plain from the immigration 
officer’s affidavit that there was such a questioning of the applicant. 
It would seem most probable that the applicant’s answer was to say, 
or to use words intended to convey the impression, that he had origin- 
ally entered the United Kingdom without a passport as an adopted 
child. It is plain that the applicant’s answer, whatever its precise terms, 
to the question which he was undoubtedly asked, was a statement 
which was deliberately and knowingly intended to make the immi- 
gration officer believe that something was true which was in fact false 
and, to the knowledge of the applicant, materially false. 

This is not a case of a mere negative failure to tell the truth. There 
was a positive untruth, and a material one, in the sense that it was 
because the immigration officer believed that untrue statement that 
he gave the leave which he did give. That being so, making the as- 
sumption as to the applicant’s identity which we are asked to make 
on the fresh evidence, the applicant’s leave to enter in May, 1974, 
was obtained by fraud, and the leave.then given and stamped on his 
passport cannot avail him. Whether or not the result would have been 
the same on different facts, we do not have to consider. 

In these circumstances, I do not find it necessary to discuss the 
suggested question of principle as to burden of proof, which was so 
ably and strenuously argued by counsel for the applicant. If indeed 
(as I very much doubt) there is a difference of principle in the decision 
of the Divisional Court in the present case, decided on 4th May, 1977, 
as contrasted with the decision of the same court given on the previous 
day in R v Secretary of State for Home Affairs, ex parte Badaiki(1), 
that may have to be considered hereafter. But it does not fall to be 
decided for the purposes of the decision of the present appeal. I have 
been prepared to consider this appeal on the basis which counsel for 
the applicant submits should have been, but as he says was not, follow- 
ed by the Divisional Court: that is, on the basis of the court itself 
assessing the evidence. I agree that the appeal should be dismissed. 


Appeal dismissed. 
Solicitors: Clintons, for Kuit Steinart Levy ©& Co, Manchester; 
Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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December 8, 1977 
R. v ATKINSON 


Criminal Law — Trial — Sentence — ‘‘Plea bargaining’’ — Discussion 
between judge and counsel — Quashing of sentence. 


Some two months before the trial of the appellant, who had pleaded 
Guilty to the charges made against him, the judge conducted in open court a 
“pre-trial review”’ in the course of which he said that in view of the appellant’s 
record he could see no reason why he should have to go to prison and added: 
“If he decides on your [counsel’s| advice, and on the strict understanding 
that he only pleads guilty if he is guilty, to change his plea, we can dispose of it 
all today and he would be out in the sunshine.’? The appellant, however, 
decided to plead not guilty, he was convicted, and was sentenced to six 
months’ imprisonment. On his appeal against sentence, 

Held: it would not be desirable to lay down a general rule that there must 
never be any communication outside a trial between judge and counsel, 
either openly or privately, but that exceptional course should never be taken 
beyond the limits set out in the direction given by Lord Parker, C.J., in R v 
Turner (1970), (134 J.P. 529 at p 533); “plea bargaining” had no place in 
English law; the appearance of justice was part of the substance of justice, 
and it would not do if a prisoner or the public got the impression that it 
was possible for counsel, either openly or by private discussion, to achieve a 
bargain with the court; such a useful device as a pre-trial review must not be 
used by the court to indicate to an accused man that he may be treated in 
one way if he pleads not guilty but in another way if he pleads guilty; the 
sentence passed on the appellant would be quashed and a sentence substituted 
which would enable him to be released at once. 


Appeal by Leslie Atkinson against the sentence of six months’ 
imprisonment passed on him at Beverley Crown Court on his con- 
viction of handling stolen goods. 


R.A. Stevenson for the appellant. 


LORD SCARMAN delivered the following judgment of the court: 
This appeal against sentence reveals a disturbing situation which, it is 
the view of this court, should be prevented from recurring. 

The short facts are these. On 13th October, 1977, at the Beverley 
Crown Court, the appellant was convicted of an offence of handling 
stolen goods, namely a bicycle, and was sentenced to six months’ 
imprisonment. The facts of the offence do not matter for the pur- 
poses of the judgment of this court. Suffice it to say that it was plain- 
ly an offence in respect of which there must always be room for doubt, 
before one is acquainted with the full facts, whether the offender 
should be sent to prison. On 22nd August, 1977, some two months or 
less before sentence was passed, the learned judge conducted what is 
called a “pre-trial review.” In the course of the pre-trial review (we 
have been furnished with a transcript of what occurred) the learned 
judge asked counsel for the appellant whether the appellant was afraid 
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that he was going to be sent to prison. Counsel said that he had had 
no instructions on that matter. The judge then said that he had seen 
his record and ‘at the present time’, that is on 22nd August, he could 
see no reason why the appellant should have to go to prison. He could 
see no reason why the offence should involve immediate imprison- 
ment, He then went on to say to counsel: 


‘Have a word with him. If he decides on your advice — and on 
the strict understanding that he only pleads guilty if he is guilty — 
if he decides to change his plea, for example, to the second count, 
we can dispose of it all today, and he would be out in the sunshine, 
but he must only plead guilty if he is guilty. Stand it down for the 
time being.’ 


That was a clear indication, which no doubt was faithfully conveyed 
to the appellant, that if he pleaded guilty there would be no question of 
his going to prison. Although the learned judge no doubt had no 
intention of making a bargain with the defence as to plea, it may well 
have appeared to the appellant that he was being offered the relief 
from a sentence of immediate imprisonment if he should decide to 
plead guilty. He decided, however, to plead not guilty. There was a 
trial and he was convicted. 

When the judge came to pass sentence, he said to counsel for the 
appellant, in the course of his mitigation: 


‘And I observe that I there indicated [the learned judge was 
referring to the pre-trial review] that, on the basis of a plea of 
guilty, be it noted — which, of course, would have been the only 
possibility at that stage of dealing with it — that I hadn’t in mind 
sending this man to prison. But he has not pleaded guilty, has he? 
And the position of a man who pleads guilty is one thing, because he 
can say, “Well, I am sorry. I am showing, by pleading guilty, I am 
not going to put the public to further expense.’”’ A man who is 
found guilty, having denied it, is in a far different position, is he 
not?’ 


Then the judge proceeded to pass a sentence of six months, and in his 
remarks to the appellant, before passing sentence, he said: 


‘If you had pleaded guilty, I would, of course, have borne that in 
mind, because it would have shown to me that at least you regretted 
what you had done, that you were sorry, that you were realising 
the error of what you had done and promising to do better in 
future, but I am unable to reduce your sentence on that account, 
because you have not pleaded guilty. You have chosen, which was 
your right, to contest the matter to the end.’ 


Of course the trial judge was not striking any bargain with the 
defence. He was indicating the difference in sentence that a man can 
on occasion secure in his favour by a plea of guilty. But in this sen- 
sitive area, the appearance of justice is part of the substance of justice 
and it will not do if a prisoner or the general public derive the im- 
pression that it is possible, either openly in a pre-trial review, as in 
this case, or by private discussion between counsel and judge, to achieve 
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a bargain with the court. 

Plea-bargaining has no place in the English criminal law. It is found 
in some systems of law in which the prosecution are entitled to make 
submissions as to the character or length of the sentence. In such 
systems of law it is possible for a bargain to be driven between the 
defence and the prosecution, but never, so far as my researches have 
gone, with the court itself. In our law the prosecution is not heard on 
sentence. This is a matter for the court, after considering whatever 
has to be said on behalf of an accused man. Our law having no room 
for any bargain about sentence between court and defendant, if events 
arise which give the appearance of such a bargain, then one must be 
very careful to see that the appearance is corrected. 

The appearance of plea-bargaining emerged in this case in the course 
of a pre-trial review. It is a little surprising perhaps, if one does not 
know the full circumstances, that a case as simple as this should require 
a pre-trial which, one would expect, would be directed towards identi- 
fying in a complex case the issues on which the court would have to 
adjudge. Nevertheless it should not be thought that we are in any way 
criticising the practice of pre-trial review in criminal cases. It is well 
known that Crown Courts throughout the country have tremendous 
problems in the expedition of their cases and in organising their lists, 
and it may indeed be helpful, even in a simple case such as this, for the 
court to know whether there is going to be a plea of guilty or whether 
the matter will proceed to trial. But such a useful device as a pre-trial 
review must not be used by the court to indicate to an accused man 
that he may be treated in one way if he pleads not guilty but in another 
way if he pleads guilty. 

It is not possible to lay down, neither would we think is it desirable 
to lay down, any general rule that there must never be any communi- 
cation outside trial, either openly or privately , between judge and those 
representing the Crown and the accused. But we would emphasise that 
this exceptional course should never be taken beyond the limits set in 
R v Turner(1). Lord Parker, C.J., giving the judgment of the court 
in that case, set out a practice direction. It is unnecessary to repeat its 
terms, since they are well known. 

There has been some doubt, we are aware, whether R v Turner rep- 
resents the correct practice today. We say no more than that we have 
no doubt at all that it does, and in particular we would draw attention 
to the very short practice direction which was issued after the publi- 
cation of the decision in R v Cain(2). The court in that case might have 
appeared to have said some words in qualification of the practice 
direction issued by Lord Parker, in R v Turner(1), but subsequent to 
the decision a Practice Direction was issued in these terms: 


‘The decision in R v Cain has been subject to further consider- 
ation by the Court of Appeal. In so far as it is inconsistent with 
R v Turner the latter decision should prevail.’ 


The attention of this court has been drawn by the registrar to a 
case reported in The Times newspaper of 7th December, 1977, in which 





(1) 134 J.P. 529; [1970] 2 All ER 281; [1970] 2 QB 321 
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the Court of Appeal freed a prisoner, in its own words, to ‘save the 
good face of justice,’ there being a suggestion in that case of plea- 
bargaining. One must get the problem into its correct perspective. It is 
not for one moment suggested that a judge should not communicate 
with counsel. It is to be observed, greatly to his credit, that everything 
the judge did in the present case he did in open court in full view of 
the public. But unfortunately what he did could very well give the 
impression to this appellant, as well as to other defendants, that there 
was a bargain: if you plead guilty, one result; if you plead not guilty, 
another. Some, including the accused, might well think pressure was 
being exerted on him to plead guilty. It is that which is so damaging 
to the face of justice; it is that which leads this court to reach the 
conclusion that this sentence of six months, even if it be sustainable 
in other respects, must be quashed. 

The question remains: What is the appropriate sentence? The ap- 
pellant has been in prison for a short time and, in the view of this 
court, justice will be served if there be substituted for the sentence 
of six months such sentence as will enable him to be released at once. 


Order accordingly. 


Solicitor: Registrar of Criminal Appeals. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Laundon v COURT OF APPEAL 
Hartlepool B.C. (Stephenson, L.J., Orr, L.J., and Cumming-Bruce, L.J.) 
Court of Appeal 13th May, 1977 


LAUNDON v HARTLEPOOL BOROUGH COUNCIL 


Compulsory Purchase — Unfit house — Purchase by authority at site 
value — Right of owner-occupier to supplementary payment — 
Housing Act, 1969, s. 68, sched. 5, paras 1, 5. 


By para 1 of sched. 5 to the Housing Act, 1969: ‘‘Where a house has been 
purchased at site value in pursuance of a compulsory purchase order... if 
the relevant date is later than 23rd April, 1968, and on the relevant date and 
throughout the qualifying period the house was wholly or partly occupied 
as a private dwelling and the person so occupying it... was a person entitled 
to an interest in that house . . . the authority concerned shall make in respect 
of that interest a payment of an amount determined in accordance with 
paras 2 and 3 of this schedule” [an owner-occupier’s payment]. 

In October, 1972, the claimant acquired a house. On October 27 the 
vendor ceased to live in the house, leaving therein some furniture which he had 
sold to the claimant. On November 6 the keys of the house were given to the 
claimant who thereafter visited the house to decorate it. On November 15 the 
purchase price was paid, and on November 25 the claimant began to live in 
the house and from that date it was occupied by him as a private dwelling. 
On April 5, 1973, the area in which the house was situated was declared by 
the acquiring authority to be a clearance area, and on 6th April a compulsory 
purchase order was made. 

By para 5 of sched 5 the “qualifying period’”’ was defined as a period of 
two years ending with the relevant date, in this case 5th April, 1973, the date 
of the clearance order. The house was purchased by the acquiring authority 
at site value, and the claimant claimed an owner-occupier’s payment under 
para 1 of sched 5. 

Held: ‘“‘occupied’’ in sched 5, para 1, was not limited to personal occu- 
pation but would include occupation enjoyed vicariously through the presence 
of the furniture in the house, but the use of the house in the two periods 
27th October to 6th November, 1972, and 6th to 25th November could not 
be said to be use as a “private dwelling” and, therefore, throughout the qualify- 
ing period the house had not been used as a “private dwelling”; the de minimis 
rule in such a case would apply to a gap in private occupation of a week or 
ten days, but it could not cover a gap of just under a month; the claim failed. 


Appeal by David Laundon against a decision of the Lands Tribunal. 


W. Glover QC and J. Grove for the claimant. 
J. Newey QC and J. Williams for the acquiring authority. 


Cur adv vult 


13th May, 1978, ORR, L.J., read the following judgment. This is an 
appeal by the claimant, the owner of a house at 21 Talbot Street, West 
Hartlepool, against a decision of the Lands Tribunal dated 2nd July, 
1975, whereby it was held that the claimant, while admittedly entitled 
to receive as compensation for the compulsory purchase of that house 
pursuant to a closure order the sum of £24 assessed (and as a figure not 
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in dispute) by the district valuer as the site value of the house, was 
not entitled to receive by way of further compensation as an owner- 
occupier’s supplement under the provisions of s 68 of and sched. 5 to 


Laundon v 
Hartlepool B.C. 


the Housing Act, 1969, a further sum of £1,226 assessed (also as a Court of Appeal 


figure not in dispute) by the district valuer as the difference between 
the site value of the house and its full compulsory purchase value (or 
market value). 

The events relevant to the compulsory acquisition of the house are 
that on 5th April, 1973, the area in which it is situated was declared 
by the acquiring authority to be a clearance area under the provisions 
of the Housing Act, 1957; on 6th April, 1973, a compulsory purchase 
order was made under the 1957 Act in respect of this and other houses 
within the area; that order was, on 18th December, 1973, confirmed by 
the Secretary of State; and in due course notification of the order 
was sent to the claimant together with a notice to treat, following 
which compensation claim forms were submitted by the claimant’s 
solicitors to the local authority and enquiries were made on the ac- 
quiring authority’s behalf with a view to determining the claimant’s 
entitlement to the supplement. 

The relevant statutory provisions with reference to the supplement 
may be summarised as follows. Section 68 of the Housing Act, 1969, 
enlarging provisions contained in the 1957 Act as to payment of com- 
pensation in respect of unfit houses purchased or demolished, enacts 
that the provisions of sched. 5 to the 1969 Act shall have effect with 
respect to certain payments to be made in certain circumstances in 


respect of owner-occupied houses. Schedule 5, para 1, provides as 
follows: 


‘(1) Where a house has been purchased at site value in pursuance 
of a compulsory purchase order made by virtue of Part II or Part 
Ill of the Act of 1957 or in pursuance of an order under para. 2 of 
sched. 2 to the Land Compensation Act, 1961, or has been vacated 
in pursuance of a demolition order under Part II of the Act of 
1957, a closing order under s. 17 of that Act or a clearance order, 
then, if — (a) the relevant date is later than 23rd April, 1968; and 
(b) on the relevant date and throughout the qualifying period the 
house was wholly or partly occupied as a private dwelling and the 
person so occupying it (or, if during that period it was so occupied 
by two or more persons in succession, each of those persons) was a 
person entitled to an interest in that house or a member of the 
family of a person so entitled; the authority concerned shall make 
in respect of that interest a payment of an amount determined in 
accordance with paragraphs 2 and 3 of this schedule. 

‘(2) Where an interest in a house purchased or vacated as men- 
tioned in sub-para. (1) of this paragraph was acquired by any person 
(in this sub-paragraph referred to as the first owner) after 23rd 
April, 1968, and less than two years before the relevant date, and a 
payment under sub-para. (1) of this paragraph in respect of that 
interest would have fallen to be made by the authority concerned 
had the qualifying period been a period beginning with the acquis- 
ition and ending with the relevant date, the authority concerned 
shall make to the person who was entitled to the interest at the date 


Orr, L.J. 
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the house was purchased or vacated a payment of the like amount, 
if — (a) the authority are satisfied that before acquiring the interest 
the first owner had made all reasonable enquiries to ascertain whether 
it was likely that the order, notice or declaration by reference to 
which the relevant date is defined in para. 5(1) of this schedule 
would be made or served within two years of the acquisition and 
that he had no reason to believe that it was likely; and (b) the 
person entitled to the interest at the date when the house was 
purchased or vacated was the first owner or a member of his fam- 
ily. 

‘(3) Where during a part of the qualifying period amounting, or 
during parts thereof together amounting, to not more than one year 
a person previously in occupation of the whole or part of the house 
was not in occupation thereof by reason only of a posting in the 
course of his duties as a member of the armed forces of the Crown 
or of a change in the place of his employment or occupation he 
shall be deemed for the purposes of this paragraph to have contin- 
ued in occupation during that part or those parts.’ 


Schedule 5, para 5, defines the ‘qualifying period’ for the purposes of 
para 1 as ‘the period of two years ending with the relevant date’ which 
in this case was 5th April, 1973, being the date of the clearance order. 
Accordingly the issue in the case has been whether ‘throughout’ the 
period from 6th April, 1971, to 5th April, 1973, the house in question 
was wholly or partly occupied as a private dwelling. 

The relevant facts found by the Lands Tribunal as to the house, 21 
Talbot Street, were as follows. It was owned and occupied by a Mr 
Galloway, who sold it to the claimant, from before 6th April, 1971, 
(the commencement of the qualifying period) until 27th October, 
1972, when Mr Galloway ceased to live in the house but left in it 
certain items of furniture which were sold along with the house to the 
claimant, but the tribunal made no finding as to the date of the con- 
tract of sale. On 6th November, 1972, the keys of the house were 
handed to the claimant who thereafter visited the house for the pur- 
pose of redecorating it for residential occupation. The purchase price 
was paid on 15th November. On 25th November the claimant and his 
wife began to live in the house and from that date there is no doubt 
that it was wholly occupied by them as a private dwelling, but the 
question at issue in the case is whether this requirement was satisfied 
during the two short periods to which I have already referred, the first 
from 27th October to 6th November, 1972, when the vendor had 
ceased to live in the house and it was occupied only by the items of 
furniture, and the second from 6th to 25th November when the claim- 
ant did the decorative work and the furniture left by the vendor re- 
mained in the house. 

On this material the tribunal held that the claimant was not entitled 
to the owner-occupier supplement and came to a similar conclusion 
as respects five other references all involving sales of houses and gaps 
of varying length, the longest over a year, between the vendor ceasing 
and the purchaser beginning to reside at the house in question, some 
of them also involving the factors of furniture left by the vendor 
and/or decorative or other work done by the purchaser in the house 
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before he began to reside in it. 

At the conclusion of the hearing, in response to a request made by 
the solicitor for the acquiring authority that guidance should be given 
as to the approach to be made to para 1(2) of sched. 5 in case any of 
the claimants should wish to make a claim for compensation under 
that provision, the tribunal observed that the several claimants appeared 
to fulfil all the conditions of that provision save that each of them 
would have to show that before acquiring his interest he had made all 
reasonable enquiries and had no reason to believe that it was likely 
that the order, notice or declaration in question would be made or 
served within two years of his acquisition, but that the acquiring 
authority had not so far been asked to say that it was satisfied as to 
these matters which were for the acquiring authority to determine, 
there being, as the tribunal understood the law, no provision for review 
of the decision either by the tribunal or by the courts. 

In rejecting the various applications the tribunal said that in its view 
the word ‘occupied’ in sched. 5 bore its ordinary meaning which was 
not limited to personal occupation but included occupation enjoyed 
vicariously through, inter alia, the presence of furniture in the house, 
by the exercise of control over the subject-matter, but the question at 
issue was not confined to occupation. It was whether the house ‘thro- 
ughout’ the qualifying period was wholly or partly occupied ‘as a pri- 
vate dwelling’. In the tribunal’s view the word ‘throughout’ meant that 
there must be no break in residential occupation, any injustice to which 
this requirement might give rise being alleviated in a proper case by para 
(2): 

As respects the claimant’s case the tribunal concluded that the gap 
of ten days between 27th October and 6th November, 1972, during 
which the house was ‘completely unoccupied’ was in itself sufficient 
to destroy the claimant’s claim, but added that there was also the 
further period from 6th to 25th November before the claimant’s oc- 
cupation became residential in quality. 

Against this decision the claimant now appeals and it has not been 
in dispute in the appeal that the tribunal was right in holding as it has 
clearly done that the house was during the two periods in question 
‘occupied’ by virtue of the presence of the furniture and that in later 
referring to the house as being ‘completely unoccupied’ during the 
first period the tribunal must have meant that it was unoccupied apart 
from the furniture. 

The sole issue in the appeal has therefore been whether the tribunal 
was right in holding that during the two periods in question the house, 
although occupied, was not occupied as a private dwelling, and on this 
issue counsel for the claimant conceded that the fact that the claimant 
during the second period did the decorative work could add nothing 
to his case. In my judgment this concession was plainly right on the 
authority of Arbuckle Smith & Co Ltd v Greenock Corpn(1) where 
the House of Lords drew a clear distinction between user of premises 
for the purpose for which they are occupied and work done in prepar- 
ation for such user. 

Having made this concession counsel for the claimant’s argument 
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was that the words ‘throughout the qualifying period’ in para 1(1) of 
sched. 5 involve the court in looking at the user made of the house by 
occupiers throughout the period; that the house never had been oc- 
cupied other than as a private dwelling; that, the claimant having been 
found to be in occupation by virtue of the furniture, the only possible 
character of the occupation must have been as a private dwelling; and 
that if, as counsel for the acquiring authority accepted, the character 
of the occupation as a private dwelling, once established, is not destroy- 
ed by temporary absence of the occupier on holiday or for other 
reasons, the word ‘throughout’ cannot mean at every instant during 
the qualifying period. 

Counsel for the acquiring authority relied on a number of dictionary 
meanings of the word ‘throughout’. He accepted that once an occupant 
has begun to reside in premises he can temporarily absent himself on 
holiday or for other reasons without ceasing to occupy the premises 
as a private dwelling, but contended that before residence begins it 
cannot be said that the premises are occupied as a private dwelling. 
He accepted that a short gap between residential occupations could be 
treated as de minimis but claimed that de minimis in the present 
context would be no more than one day, and that any hardship arising 
where there has been, as here, a longer gap is alleviated by para 1(2) 
of sched. 5, which would apply in the present case provided the claim- 
ant can satisfy the requirements already mentioned. 

I have not found the case an easy one to determine. It is clear from 
the terms of para 1(1)(a) of sched. 5, which refers to occupation by 
two or more persons in succession, that Parliament must have contem- 
plated that there could be sales of the property in question and it seems 
unrealistic to suppose that the purchaser would always, or even in 
most cases, take up residence on the very day the vendor leaves, but the 
effect of counsel for the acquiring authority’s argument is that if the 
purchaser does not do so the right conferred by para 1(1) of sched. 5 
is not acquired and the purchaser can only rely on the more restricted 
rights under para 1(2) and with no right of appeal against the decision. 
On the other hand I can well understand that if the entry of the pur- 
chaser can be delayed indefinitely, or for a substantial period, the evil 
which the legislature wished to prevent might well arise in that a 
purchaser who never intended to occupy the house but only to make a 
profit by resale in what he believed, on the supposition that a clearance 
order was going to be made, to be a rising market, would be given 
time to negotiate a resale. It is true that he would probably have to 
pay his vendor, but he might be prepared to do so, or the vendor 
might be prepared to wait for his money, it may be on terms that he 
should have some share in the resale profit. I do not suggest for a 
moment that anything of this kind underlay the present case but only 
that evils of this kind could arise and that for this reason Parliament 
may well have taken the view that such cases should be dealt with 
under para 1(2). 

For these reasons the construction of para 1(1) of sched. 5 which 
I should wish to adopt is that which will provide a reasonable pro- 
tection against the abuses which Parliament clearly had in mind but 
which will not impose on a purchaser such a time limit for the taking 
up of residential occupation as may in practice be impossible for 
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bona fide purchasers to comply with. I would also, so far as possible, 
wish to adopt a construction which will not involve artificialities or 
the attribution of decisive importance to chance factors. As to this last 
matter it seems to me surprising that a purchaser’s ability to become 
an occupier of a house as a private dwelling without going to live in it 
should depend on the chance factor of the vendor having items of 
furniture which the purchaser wishes to buy, but it is in my judgment 
an even stronger objection to counsel for the claimant’s argument 
that if the purchaser can obtain residential status by virtue of the items 
of furniture involved in this case there appears to be no reason why 
this situation should not continue indefinitely and so give rise to the 
evils which the legislature was clearly concerned to prevent. 

Apart, however, from these considerations I am unable, with great 
respect to the contrary view, to accept that because the presence of 
furniture involves, as in law it undoubtedly does, that the house is 
occupied, it also follows in this case that the house was occupied as a 
private dwelling. This question is not answered in my judgment by 
reference to the past history of the house or on the basis of a presump- 
tion of continuance. The question is whether over the two periods 
in question it was being occupied as a private dwelling and in my 
judgment the answer is that it was not, but was being occupied as a 
temporary repository for the items of furniture, and factors such as 
temporary absence on holiday or otherwise, which would be relevant 
on the question whether an established residential occupation has 
continued through a period of physical absence, are not in my judg- 
ment material when the question is whether a new residential oc- 
cupation has commenced. 

On this critical issue in the appeal I therefore accept counsel for 
the acquiring authority’s argument but I part company from him on 
the issue of what, in the present context, would be de minimis. In my 
judgment de minimis would apply, in this and at least most other 
cases of this kind, to a gap of up to a week between residential oc- 
cupations and might apply to a ten day gap, but in my judgment it 
could not cover the gap of just under a month between 27th October 
and 25th November. For these reasons I would dismiss this appeal. 


CUMMING-BRUCE, L.J.: I agree with the reasoning and conclusion 
of Orr, L.J. I accept without qualification his approach to the con- 
struction of sched. 5 to the Housing Act, 1969, and his decision that 
that the claimant could add nothing to his case by reliance on the 
period from 6th to 25th November when he was doing decorative 
work in preparation for his residence in the house. 

As a consequence of the ground relied on in the notice of appeal, 
and the ensuing question on which the decision of this court is desired, 
the argument in this court focussed on the narrow and somewhat 
abstract issue whether a house empty save for some items of furniture 
was occupied as a private dwelling house within the meaning of sched. 
5. The claimant’s advisers fastened on the contradiction between the 
decision that ‘occupied’ in para 1(1)(b) of sched. 5 could be con- 
structive occupation by furniture and the determination in the case 
that there was a gap for ten days in which the house was completely 
unoccupied. Having established that the Lands Tribunal has decided 
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as a matter of construction that ‘occupied’ in the paragraph has a 
broad meaning which includes occupation enjoyed vicariously through 
furniture (against which there is no cross-appeal), counsel for the 
claimant posed the problem: What was the house occupied as? Which 
leads to the reasoning: it was occupied by the vendor as a private 
dwelling, and after sale by the purchaser (the claimant) as a private 
dwelling. The furniture was there to facilitate use of the house as a 
private dwelling. It is absurdly artificial to hold that for ten days the 
occupation of the house had changed its character, if only because 
no one suggests that the house was ever contemplated by anyone as 
being occupied save as a private dwelling. 

This leads remorselessly to the conclusion that the vendor’s vicar- 
ious occupation of the house by furniture was an occupation as a 
private dwelling. In my view there is a fallacy in the reasoning which 
can be traced to the way in which the question for decision has been 
put. The presence of the furniture in the otherwise empty house has 
been isolated from the rest of the facts, and a pyramid of legal abstrac- 
tion has been constructed on this narrow foundation. I prefer to 
recite the facts as far as known (which is not very far) and to examine 
at each stage whether it is common sense to regard the house as oc- 
cupied as a private dwelling. But first I try to picture what usually may 
happen when there is a transfer of ownership of a privately occupied 
dwelling-house, for the draftsman must have intended the words he 
selected to be apt for what happens in most ordinary situations of 
change in occupation. 

First the vendor has to move out in order to give vacant possession. 
(i) He may personally depart taking his furniture with him on the 
same day so that the house is empty. (ii) He may depart himself, but 
arrange for his furniture to follow him a short time later. (iii) Or he 
may personally depart, but leave all or some of his furniture behind 
for acquisition by a purchaser or disposal on the market. In (i) the 
vendor’s residence (occupation as a private dwelling) clearly ends 
when he goes with his furniture. In (ii) it can fairly be said that he is 
winding up his residence in the house over a short period of time, and 
that his occupation of the house as a private dwelling does not end until 
he has finished removing his furniture. In (iii), however, his use of the 
house as a private residence ends when he personally departs. The 
house is thereafter being used as a means towards disposal of the 
furniture. Whatever it is being used for, it is not as the vendor’s private 
dwelling. The vendor may alternatively move out personally with his 
furniture and put in decorators or builders to improve the house before 
he puts it on the market or while it is on the market. This is vicarious 
occupation of the house by the vendor, for the purpose of preparing 
it for use as a dwelling house again after the decorators or builders 
have done their work. 

Secondly the purchaser has to move in. He may set about it in much 
the same way as the vendor, mutatis mutandis. (i) He may arrive 
with his furniture and paraphernalia. (ii) He may camp in the house 
and wait for the arrival of his furniture in a few days’ time. (iii) He 
may install his furniture over a period of days and take up residence 
when the house is ready for him. In cases (i) and (ii) his occupation 
as a private dwelling is complete on the first day. In case (iii) the 
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process of occupation as a private dwelling begins with the arrival of 
the first instalment of furniture, and is completed when he takes up 
his residence personally in the house. Or he may decorate or repair in 
order to prepare the empty or nearly empty house for use as a private 
dwelling, and move in when the work is done. On the ordinary use of 
language he does not make the house his home, his dwelling, until he 
moves in himself or, at least, having begun the process of moving in by 
installing his furniture, continues the process without undue break in 
time until he personally takes up residence. 

So to the facts of the instant case to see what happened. The vendor 
personally moved out, apparently taking some of his furniture but leav- 
ing behind what he did not want, intending to dispose of it by sale to 
the claimant or otherwise. When the vendor thus moved out with the 
furniture he wanted, he ceased to occupy the house as his private 
dwelling. The claimant at an uncertain date agreed to buy the furn- 
iture as part of the bargain for purchase of the house. He obtained 
possession of the house and furniture on 6th November, and paid for 
it on 15th November. If on 6th November he had personally taken 
up residence in the house, or had begun the process of moving the 
rest of his belongings into the house, it might be fairly said that the 
process of his occupation of the house as his dwelling began on 6th 
November. But on the facts that did not happen. On 6th November he 
began decoration of the house to prepare it for his use as his residence, 
and did not move in until 25th November. So looking backwards in 
time from 25th November, it is quite unreal to hold that the presence 
of the furniture in the house with effect from 27th October had any 
causative effect on his occupation of the house as his residence until 
25th November. It must be the purchaser’s installation or use of the 
furniture in the house which imparted to the occupation of the house a 
quality of occupation as a private dwelling. On the facts that did not 
begin to happen until 25th November. Between 25th October and 6th 
November the existence in the house of the furniture which the vendor 
was selling to the claimant did not begin the process by which the 
claimant imparted to the house the quality of occupation as his private 
dwelling. 

Counsel for the acquiring authority has conceded that where a house 
is occupied as a private dwelling, the continuity of such occupation is 
not broken if the householder goes away on a short holiday or is 
absent for brief intervals such as usually occur to many people living 
at home. But he submits that the essential feature of such situations is 
that the house has already been occupied by the owner-occupier as his 
dwelling-house, and does not assist a purchaser to claim that a house is 
his dwelling for a similar period of time before he has established him- 
self in it as his home. I accept this distinction. 

That is sufficient to dispose of this appeal. But I would add a refer- 
ence to the room for the de minimis rule. It may frequently happen 
that the vendor vacates the house a few days before the date for vacant 
possession, or that the purchaser does not begin to establish his resi- 
dence in the house until a few days after that date. The acquiring 
authority has regarded what it describes as such short gaps in resi- 
dential user as too insignificant to destroy occupation throughout 
the qualifying period. I agree with this approach. If the effect of the 
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practical arrangements made by vendor or purchaser, or both of them, 
is to leave the house vacant for a week, I would not regard the contin- 
uity of occupation as a private dwelling throughout the period as 
thereby broken. And if there is an unforeseen accident which adds a 
day or two to that week that might reasonably be disregarded too. 
But 28 days is too long to be disregarded by resort to the de minimis 
rule. 


STEPHENSON, L.J.: I had prepared a judgment of my own, but I 
agree so fully with both judgments delivered by Orr, L.J., and Cumming- 
Bruce, L.J., that I propose to add only this. I find some support for the 
decisior. of the Lands Tribunal in sched. 5, para 1(3), to the Housing 
Act, 1969. That sub-paragraph refers to ‘a person previously in oc- 
cupation’ of the house, who during a part or parts of the qualifying 
period is not in occupation himself by reason of a posting in the armed 
forces or a change in the place of his employment or (in another 
sense) occupation. Such a person would not necessarily, or perhaps 
usually, move his furniture out of the house, yet the sub-paragraph 
regards him as not in occupation during the part or parts of the qualify- 
ing period when he is away on army duty or in his new place of work. 

I concur in dismissing the appeal, and the question stated by the 
tribunal will be answered in the affirmative, namely, that the tribunal 
was correct in law in holding that the house had not been wholly or 
partly occupied as a private dwelling by the claimant during the rele- 
vant period and so he was not entitled to the owner-occupier’s pay- 
ment in accordance with s 68 of and sched. 5 to the 1969 Act. 


Appeal dismissed. 


Solicitors: Sinclair, Roche & Temperley, for Tilly, Bailey & irvine, 
Hartlepool; Borough Solicitor, Hartlepool Borough Council. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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HOUSE OF LORDS Director of 
(Lord Wilberforce, Lord Diplock, Lord Salmon, Lord Fraser of Public 
Tuliybelton and Lord Keith of Kinkel) Prosecutions 


v Anderson 
May 24, 1978 
House of Lords 


DIRECTOR OF PUBLIC PROSECUTIONS v ANDERSON 


Criminal Law — Criminal bankruptcy order — Jurisdiction of Crown 
Court — Sums charged in indictment less than £15,000 — Total 
involved in defendant’s dishonesty taken into consideration by 
trial judge when passing sentence — ‘Other relevant offences” — 
“Sample counts”’ in indictments — Powers of Criminal Courts Act, 
1973, s. 39(1). 


By s. 39(1) of the Powers of Criminal Courts Act 1973: ‘Where a person 
is convicted of an offence before the Crown Court and it appears to the 
court that — (a) as a result of the offence, or of that offence taken together 
with any other relevant offence or offences loss or damage . . . has been suf- 
fered by one or more persons whose identity is known to the court; and (b) 
the amount, or aggregate amount, of the loss or damage exceeds £15,000; 
the court may... make a criminal bankruptcy order against [the offender] 
in respect of the offence or, as the case may be, that offence and the other 
relevant offence or offences.” By s. 39(2); “In sub.s. (1) above ‘other relevant 
offence or offences’ means an offence or offences of which the person in 
question is convicted in the same proceedings or which the court takes into 
consideration in determining his sentence.” 

The appellant was convicted of a number of offences of dishonesty and 
was sentenced to six years’ imprisonment (reduced on appeal to four years), 
and a criminal bankruptcy order was made against him under s. 39(1). The 
aggregate sum involved in the counts of the indictment amounted to some 
£7,000 and not to the £15,000 fixed’ by s. 39(1), and it was contended on 
behalf of the appellant that for that reason the court had no jurisdiction 
to make an order under s. 39(1). The Court of Appeal, however, held (ante 
p.267) that the words in s. 39(1) in respect of the “offence... and the other 
relevant offence or offences” meant the offences which the court had taken 
into consideration in determining the sentence, in the present case the Crown 
Court had taken into account the fact that the total sum involved in the 
appellant’s dishonesty was of the order of £26,000, and, therefore, the Crown 
Court had jurisdiction to make a criminal bankruptcy order. On appeal to the 
House of Lords, 

Held: “takes into consideration”’ in s. 39(2) referred to a laudable practice 
when passing sentence, approved in 1908, which was designed to give a con- 
victed offender the opportunity, when he had served his sentence, of starting 
again with a clean sheet; if justice was to be done that practice should not be 
followed except with the express and unequivocal assent of the offender 
after his being informed explicitly of each offence which the judge proposed 
to take into consideration; in the instant case none of that was done, and, 
therefore, the judge had no right to take the other cases into consideration in 
determining sentence and the amounts of money involved in those cases 
could not be added to the sum charged in the indictment so as to reach the 
minimum of £15,000; accordingly, the appeal would be allowed and the bank- 
ruptcy order would be set aside. 


Observations on the use of “sample counts” in indictment in appropriate 
cases. 


Decision of the Court of Appeal (ante p.267) reversed. 
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Appeal by Keith Anthony Anderson against the decision of the 
Court of Appeal, Criminal Division, reported ante p.267. 


K Bagnall QC and J Foy for the appellant. 
P C Mott for the Director of Public Prosecutions. 


Their Lordships took time for consideration. 
24th May, 1978. The following opinions were delivered. 


LORD WILBERFORCE: This appeal concerns the right of the 
Crown Court to make a criminal bankruptcy order against a person who 
has been convicted of an offence before it. The jurisdiction, introduced 
by the Criminal Justice Act, 1972, ss 9 and 10, and now contained in 
the Powers of Criminal Courts Act, 1973, is an extremely useful one. 
It enables a speedy procedure, controlled by tue Director of Public 
Prosecutions acting as Official Petitioner in Bankruptcy, to be put in 
motion through which steps can be taken to enable property, obtained 
by the convicted person by his criminal act, to be traced and recovered, 
without the necessity for the individuals who have suffered loss or dam- 
age to take slower and more expensive civil proceedings under the 
Bankruptcy Act 1914. 

Unfortunately, this beneficial legislation has been conferred in 
restrictive terms. In this it follows the pattern set by the Theft Act, 
1968, s 28, and in the sections dealing with compensation orders (ss 35 
to 38 of the 1973 Act). In these respects English law has always lagged 
behind other systems in enabling persons suffering loss as the result of 
criminal conduct to recover their property, or compensation for the 
loss of it, in one set of proceedings rather than in two. 

The criminal bankruptcy jurisdiction may, under s 39(1)(b), only be 
exercised where the amount or aggregate amount of the loss or damage 
caused by the offence and other relevant offences exceeds £15,000, 
other relevant offences being defined as offences of which the person 
in question is convicted in the same proceedings or which the court 
takes into consideration in determining his sentence. 

Many cases of criminal dishonesty which come before the courts 
consist of numerous small crimes, either against one person, for ex- 
ample, an employee, as in this case, or against numerous members of 
the public. It may take a large number of these individual offences to 
make up an aggregate loss of £15,000. So there is a dilemma: either 
the prosecution must bring in a large number of charges in similar form 
each of which must be proved or admitted, or specimen charges may be 
brought of sufficient number to indicate a system. The former alter- 
native is obviously undesirable in the interest of the administration of 
justice. The latter, which is the procedure commonly adopted, has the 
disadvantage that the amounts involved may not add up to £15,000 
so that the persons suffering loss are prejudiced. 

A third alternative was that adopted in this case: specimen charges 
were brought totalling some £7,000 but the judge said that he took 
into account amounts obtained by other invoices, though these were 
not charged, nor admitted, nor consented to be ‘taken into consider- 
ation’. The Court of Appeal endeavoured to uphold this procedure, 
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and I sympathise with them. But there can be no doubt that it is in- 
valid. My noble and learned friend, Lord Diplock, whose opinion I 
have had the benefit of reading in advance and with which I wholly 
agree, demonstrates why this is so. I have ventured to add these obser- 
vations because, as the judgment of the Court of Appeal and the order 
made by the trial judge make clear, an unsatisfactory situation is 
produced if, as is now seen to be inevitable, the expression ‘taken into 
consideration’ is given its correct meaning. Indeed it may be the case 
that the expression has been used in relation to s 28 of the Theft Act, 
1968, and in relation to compensation orders and criminal bankruptcy 
orders in the belief that a different and looser meaning could be at- 
tributed to it. If so, this case may show a need to reconsider the rele- 
vant provisions. If the criminal bankruptcy procedure is to be work- 
able without the necessity to multiply charges, it would seem that 
either the sum of £15,000 should be changed or that a wider discretion 
as to the existence, or apparent existence, of other losses than those 
involved in the offences on which the person concerned was convicted, 
must be given to the trial judge. The appeal must clearly be allowed 
and the order set aside. 


LORD DIPLOCK: The appellant was convicted at the Central 
Criminal Court on each count of an indictment which consisted of 13 
counts. Eight of these charged him with obtaining money from his 
employers by deception, one charged him with an attempt to do so, 
and the other four with forging documents which he had used for the 
purposes of the deception. The total amount which he had obtained 
by the offences of which he was convicted was £7,112.01. 

The nature of the swindle which he had carried out was simple. He 
was put in charge by his employers of a small department of their 
business known as the graphic department, and he had authority to 
sub-contract work which the department had not time to do itself. 
His contract required him to devote the whole of his time to the work 
of his employers and not to undertake work of any kind or accept any 
fee or remuneration from any other source. What he did was to pretend 
to have sub-contracted work which he had done himself and to present 
and obtain payment of invoices for it in the name of ‘KBS Graphics’ 
which he used as a pseudonym. 

The particular offences selected for inclusion in the indictment were 
what have become known as ‘sample’ counts. There were in fact another 
20 similar instances of the appellant’s obtaining money by means of 
invoices in the name of ‘KBS Graphics’. These were introduced in 
evidence at the trial, presumably as evidence of system, for I know no 
other legal basis on which such evidence would be admissible. The 
total amount involved in these additional invoices, which were not the 
subject of any charge, was £22,878.20 and when added to the £7,112.01 
lost by his employers as a result of those offences of which he was 
convicted, made up a grand total of £29,990.21. After the jury’s 
verdict of guilty on all counts of the indictment, the judge expressed 
his intention of making a criminal bankruptcy order against the appel- 
lant under s 39 of the Powers of Criminal Courts Act, 1973. That 
section, so far as is relevant to the instant appeal, is as follows: 
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‘(1) Where a person is convicted of an offence before the Crown 
Court and it appears to the court that — (a) as a result of the of- 
fence, or of that offence taken together with any other relevant 
offence or offences, loss or damage (not attributable to personal 
injury) has been suffered by one or more persons whose identity 
is known to the court; and (b) the amount, or aggregate amount, 
of the loss or damage exceeds £15,000; the court may, in addition 
to dealing with the offender in any other way (but not if it makes 
a compensation order against him), make a criminal bankruptcy 
order against him in respect of the offence or, as the case may be, 
that offence and the other relevant offence or offences. 

‘(2) In subsection (1) above “other relevant offence of offences’’ 
means an offence or offences of which the person in question is 
convicted in the same proceedings or which the court takes into 
consideration in determining his sentence.’ 


The amount of the loss resulting from the only offences of which 
the appellant was convicted was £7,112.01. This falls far short of the 
£15,000, which is the minimum amount required to justify a criminal 
bankruptcy order. The judge, however, stated expressly that he took 
into consideration also the amount obtained by the appellant by the 
other 20 invoices. These, he said, he regarded as having been proved, 
notwithstanding that they had not been the subject of any charge 
against the appellant who had never pleaded to them nor admitted 
them nor consented to their being taken into consideration by the 


judge in determining the sentence he would pass. 


My Lords, in referring to cases taken into consideration in deter- 
mining sentence, which the draftsman of the Act did in s 39(2) and 
also in s 35(1) which relates to compensation orders, he was using 
what has become a well-known term of legal art. It refers to a practice, 
which apparently has existed since the turn of the century and which 
received in 1908 the express approval of the newly created Court of 
Criminal Appeal in R v Syres(1). The laudable object of the practice 
is to give to a convicted offender the opportunity when he has served 
his sentence to start with a clean sheet and not to be arrested at the 
prison gates for some other offence which he committed before the 
particular offence which was the cause of his conviction. In effect, this 
practice involves the convicted offender who has been convicted of 
one offence in being punished for other offences for which he has 
never been formally arraigned, tried or convicted and to which he 
has never formally pleaded guilty. 

If justice is to be done it is essential that the practice should not be 
followed except with the express and unequivocal assent of the of- 
fender himself. Accordingly, he should be informed explicitly of each 
offence which the judge proposes to take into consideration, and 
should explicitly admit that he committed it and should state his 
desire that it should be taken into consideration in determining the 
sentence to be passed on him. In the instant case, none of this was 
done. The appellant did not give evidence at his trial. He did not admit 
any offence in respect of the sums of money referred to in any of the 





(1) (1908), 73 J.P. 13 
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20 invoices which were not the subject of any count in the indict- 
ment. He was never asked whether he did so nor whether he wanted 
any of these alleged offences to be taken into consideration. In these 
circumstances, the judge, in my view, clearly had no right to take them 
into consideration in determining the sentence. It follows that the 
amount of money involved in the 20 invoices cannot be added to the 
amounts involved in those offences of which he was convicted so as to 
reach the minimum limit of £15,000 required to justify the making 
of a criminal bankruptcy order. I would accordingly allow the appeal 
and set aside the criminal bankruptcy order. 

Nothing that I have said should be understood as discouraging the 
practice of limiting the charges in an indictment to a limited number of 
‘sample’ counts in cases where, as in the instant case, the accused has 
adopted a systematic dishonest practice. Your Lordships were told 
that, where sample counts are used, it is customary to provide the 
defence with a list of all the similar offences of which it is alleged that 
those selected as the subject of the counts contained in the indictment 
are samples. In appropriate cases it may be that evidence of all or some 
of these additional offences is led by the prosecution at the trial as 
evidence of ‘system’, as was apparently done in the instant case. In 
other cases, the additional offences in the schedule are not referred to 
until after a verdict of guilty has been returned. The judge is then told 
of the total amount involved in the systematic offences of which 
those charged in the indictment have been selected by the prosecution 
as samples. Where sample counts are used it is, in my view, essential 
that the ordinary procedure should be followed for taking other of- 
fences into consideration in determining sentence. The accused should 
be given an opportunity after the verdict to consider the schedule of 
other offences which he is alleged by the prosecution to have com- 
mitted and should be explicitly asked by the judge which of them he 
admits and whether he wishes them to be taken into consideration. 
Only if he agrees to that course may such offences be included in calcu- 
lating the amount for which a criminal bankruptcy order may be made 
under s 39 of the Act or a compensation order under s 35. 


LORD SALMON: I am completely in agreement with my noble 
and learned friend, Lord Diplock, that this appeal should be allowed 
for the reasons which he states. I wish only to emphasise that, in cases 
such as the present, nothing in my noble and learned friend’s speech 
would justify the prosecution increasing the number of counts included 
in the indictment. In my opinion, far too many indictments contain 
far too many counts; and this leads to wholly unnecessary prolongation 
of trials, resulting in a shocking waste of public time and money. 


LORD FRASER OF TULLYBELTON: I have had the advantage of 
reading the speech of my noble and learned friend, Lord Diplock, and 
I agree with it. For the reasons given by him I would allow this appeal. 


LORD KEITH OF KINKEL: I agree with the speech of my noble 
and learned friend, Lord Diplock, which I have had the opportunity 
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Director of of reading in draft, and for the reason which he gives I would allow 

Public the appeal. 

Prosecutions 

v Anderson Appeal allowed. 

House of Lords cus F Z < 
Solicitors: Duke-Cohan & Co; Director of Public Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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R v Houghton COURT OF APPEAL 


(Lawton, L.J., Thesiger, J., and Lawson, J.) 
Court of Appeal 


June 22, 1978 


R v HOUGHTON 


Criminal Law — Arrest — Detention during further inquiries — Legal- 
ity. 


The appellant was convicted at the Central Criminal Court of handling 
stolen goods and was sentenced to five years’ imprisonment, the stolen goods 
being a large amount of currency. 

It was alleged that the appellant, after the money had been taken to 
Ireland, tried to carry out a scheme by which by informing against his co- 
defendants he could claim the £125,000 reward offered by underwriters 
and get possession of some of the money. When his co-defendants at the trial 
had been arrested Commander Howard, who was in charge of the case, turned 
to the appellant and said: ‘You are being detained.” Questioned at the trial 
he said that he was entitled to detain the appellant during further inquiries: 
an offence had been committed and he suspected him of being concerned 
in it. Commander Howard then instructed his officers that the appellant and 
the others were not to be allowed to have contact with each other or anyone 
from outside. Later the appellant made a written statement which the prose- 
cution alleged was a confession of dishonest handling. At the trial it was 
contended that Commander Howard had acted illegally in detaining the 
appellant as he did and the judge in the exercise of his discretion should have 
excluded the confession and other evidence. 

Held: the appellant’s arrest was illegal because he was not told why he was 
being arrested and because it was done for further inquiries to be made, a 
reason unknown to the law; that illegality was aggravated by the commander’s 
instructions that no one was to speak to the appellant, including by impli- 
cation a solicitor, there was also a flagrant disregard of s. 38(4) of the Magis- 
trates Act, 1952, under which a person in custody without a warrant was to 
be brought before magistrates as soon as practicable; police officers could only 
arrest for offences, and, if they thought there was a difference between arrest- 
ing and detaining, they were mistaken; they had no power (save under the 
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Prevention of Terrorism Act, 1976), to arrest anyone to facilitate their making 
inquiries about him; the court appreciated that those rules could hinder the 
police in bringing criminals to justice and perhaps the police should have 
power to detain for inquiries in such a case at the present, but that was a mat- 
ter for Parliament and not for the court; however, on the evidence the judge 
was entitled to rule that the oral and written admissions relied on by the 
prosecution had been made voluntarily and were admissible, the irregular- 
ities which had happened had no bearing on the appellant’s decision to talk 
to the police and make his later written statement, and the appeal would be 
dismissed. 


Appeal by Stanley Walton Houghton against his conviction at the 
Central Criminal Court of handling stolen goods. 


L Blom-Cooper, Q.C. and A Ekserdjian for the appellant. 
A Suckling for the Crown. 


LAWTON, L.J.: Jointly indicted with the appellant were, Stephen 
Anthony Franciosy, Mrs Jane Kenna-Rhiando and Mrs Roshan Bunyan, 
who were convicted of theft or handling stolen goods, and a man 
named Darbison, who was acquitted. Another man, R, alleged by the 
prosecution to be the most active of the thieves, is due to stand trial 
next month. 

The theft occurred on a Saturday in June, 1976, and Franciosy, 
Houghton, R and Mrs Kenna-Rhiando took a large amount of the stolen 
currency to Dublin in a car provided by Houghton. Houghton returned 
to England with Franciosy, who left £126,265 with Mrs Bunyan. 
Early in July the Garda found about £1m. When Franciosy and Hough- 
ton were arrested on July 3 some £500,000 had not been recovered. 

The insurance interests involved offered a £125,000 reward for in- 
formation resulting in the recovery of the stolen currency and the 
conviction of those concerned with the theft. The prosecution’s case 
against Houghton was that he tried to carry out a scheme which would 
have enabled him, by informing against some of his co-accused to claim 
the reward and get possession of at least some of the unrecovered cur- 
rency. The day after he returned from Dublin he telephoned the police 
saying that he had information regarding the airport robbery. He went 
with a superintendent to Paddington police station, where he gave some 
details, which were not wholly accurate and were certainly incomplete, 
about his journey to Dublin. 

During the interview Houghton said to the officers: “I don’t know 
if I can trust you to tell you.’’ One said: ‘Well, you’ve come to us. 
Provided you have done nothing wrong you have nothing to fear.” 
Houghton then said: ‘‘All right I’ll put my trust in you.”’ He then gave 
them some more information and said that he had had no part in the 
theft. Asked whether he would co-operate to trap the thieves and 
recover the money he said: “Yes, I’ll do anything you ask.” He told 
the officers that he would make a statement “‘but”’ he said,” “I hope I 
don’t have to give evidence, it would be very embarrassing.” 

An officer started taking a statement, and after a few minutes it 
became clear to him that Houghton was admitting that he had been 
involved criminally in taking the stolen money to Dublin. He was 
cautioned. Although the statement contained admissions which would 
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have justified the officers arresting Houghton for an offence under 
s. 4 of the Criminal Law Act, 1967, which provides penalties for any 
person doing any act to impede the arrest or prosecution of any other 
person whom he knows or believes to be guilty of an offence, they 
decided not to do so but to use him to lead them to the principal 
offenders and the stolen money. 

Two days later Houghton met Commander Howard who, as a de- 
tective chief superintendent, was in charge of the case. Commander 
Howard wanted to find out for himself what Houghton really knew. 
Houghton asked whether he could trust him. Commander Howard 
replied that he could provided he had not been involved in the theft. 
Houghton then said that he did not want either Jane Kenna-Rhiando 
or Darbison arrested. During a trial within a trial about the admissi- 
bility of certain evidence, the police evidence was that Houghton was 
not given any assurance about the two not being arrested. It was never 
suggested to the officers who gave evidence that Houghton had ever 
asked in terms for an assurance that he would have immunity from 
prosecution. 

Commander Howard was then taken by Houghton to a house 
rented by Jane Kenna-Rhiando and was given to understand that she 
and others would be going there the next day. Commander Howard 
arranged for officers to be there and Houghton agreed to go too. 
Unbeknown to the police, Houghton tried to telephone Jane Kenna- 
Rhiando with the object of persuading her not to go to the house the 
next day. The prosecution’s case was that his object was to keep her 
away not only to save her from arrest but to ensure that the stolen 
money she was holding would not fall into the hands of the police 
and would be available for him. 

The following day Kenna-Rhiando, Franciosy and Darbison were 
arrested. As soon as Franciosy was arrested, Commander Howard 
turned to Houghton and said: ‘‘You are being detained.” He did not say 
why. During the trial the commander was questioned by counsel for 
the appellant. 


‘Q. So you were effectively arresting him? A. Yes. 

‘For what? 

‘For further inquiries. 

‘No, you cannot arrest people for further inquiries, and you know 
that? 

‘] can, sir. 

‘According to the Judges’ Rules, you cannot arrest people just for 
further inquiries? 

‘An offence had been committed, and I suspected him at this 
time of being concerned in it. I was detaining him until I really knew 
the whole story. I had received telephone calls from Mr Colligan [a 
police officer] in Ireland, who had told me he had information 
which he was bringing back and that Houghton was concerned in 
the handling of this money. 

‘So you are saying you arrested him? Yes.’ 


After Houghton had been “detained’? Commander Howard in- 
structed his officers that Houghton and the others arrested with him 
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were not to be allowed to have contact of any kind either with each 
other or with anybody outside. One junior officer described that as 
“standard police practice.” 

Houghton was kept at Staines police station from July 3 until July 
7 without any police officer concerned with the investigation going to 
see him. Commander Howard admitted that had Houghton asked to 
consult a solicitor he would probably have refused the request, ‘“‘be- 
cause [we] were conducting inquiries”. 

On July 7 Houghton asked to see Commander Howard and a detect- 
ive inspector in his cell. Houghton said: ‘‘You are not keeping your 
word . . . You told me I had nothing to fear if I was truthful to you 
and I am now locked up here.” The officers told him that their in- 
quiries showed that he had not been truthful. Later he made no reply 
when they accused him of not giving them any solid information so as 
to prevent their making any arrests before he had got his hands on the 
stolen money. He made a written statement, which the prosecution 
alleged was a confession of dishonestly handling the stolen money 
and was charged with the offence. He was brought before Staines 
magistrates on July 8 and was remanded in custody. 

When the judge came to decide whether to admit the statement 
in evidence, he had information that Houghton had been to a public 
school and to Oxford and was an antique dealer. He had five previous 
convictions for dishonesty, with two substantial prison sentences. 

Counsel for the appellant submitted that Houghton’s written state- 
ments and evidence of several conversations between him and police 
officers should not have been admitted in evidence because the police, 
by what they said and did, had led him to believe that they were treat- 
ing him as an informer who would be immune from prosecution in 
respect of anything he told them, and that Commander Howard had so 
abused his powers as a police officer when dealing with Houghton 
that the recorder, in the exercise of his discretion, should have exclud- 
ed all the evidence relied on by the Crown after the officer had begun 
to behave irregularly. 

Houghton had wanted the police to treat him as an informer and 
they had been willing to listen to what he had to say. They had made 
arrests because of what he had told them. That did not entitle him to 
any advantage. 

An informer, who had himself knowingly been involved in the crime 
about which he was telling the police, took a chance that he might get 
some reward for what he was doing. The Crown might decide not to 
prosecute him but to call him as a witness against his former partners 
in crime. The Crown could not prosecute him on the evidence which 
he had himself provided if he was induced to provide it by any offer 
of advantage which could reasonably have aroused in him an expect- 
ation of advantage. From R v Gillis(1), Ibraham v R(2) and Director 
of Public Prosecutions v Ping Lin(3) the issue for the judge was whether 
as a matter of fact the prosecution had proved that Houghton had 
said and done what he did between June 30 and July 7 without any 
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offer of advantage, express or implied, being made to him. 

As soon as it seemed that Houghton was going to make admissions 
showing criminal involvement the interrogating police officers cau- 
tioned him. Any man of his intelligence and background would have 
appreciated that he was putting himself at risk if he made any more 
admissions. There was no need to keep on cautioning him. He must 
have appreciated what dangers he was running if he did not tell the 
officers the truth. The judge, on the evidence, was entitled to rule that 
the oral and written admissions relied on by the prosecution had been 
made voluntarily. 

The submission of counsel for the appellant, which was based on 
his allegation of abuse of power and unfairness, raised difficult and 
important questions affecting the administration of justice. He said 
that the abuse of power started with an arrest which was unlawful be- 
cause Houghton had not been told why he was being arrested and 
because it was made “for further inquiries’? — a reason unknown to 
the law. The illegality was aggravated by Commander Howard’s in- 
structions to his officers that no one was to be allowed to speak to 
Houghton, by implication meaning that he was not allowed to consult 
a solicitor, and that the officers at Staines police station were to dis- 
regard the Judges’ Rules and administrative directions. There was a 
flagrant disregard of s. 38(4) of the Magistrates’ Courts Act, 1952, 
under which a person taken into custody without a warrant and detain- 
ed in custody is to be brought before magistrates as soon as practicable. 
Houghton should have been charged and brought before the magis- 
trates not later than July 5 which counsel for the Crown accepted. 
Counsel for the appellant said that, by keeping Houghton in isolation 
until such time as he asked to speak to the police concerned with the 
case, the police had acted in a way which was illegal and offensive 
to our common law concepts of liberty and fairness. He stressed that 
he put the case on the ground of unfairness. 

Counsel for the Crown, without condoning the police conduct, 
which he admitted had been wrong, argued that such irregularities as 
there had been had no relevance to the issues before us, which were 
whether we should review the trial judge’s exercise of discretion to ad- 
mit the evidence of what had happened after Houghton’s arrest, and, if 
we should, whether it had been exercised wrongly. 

We have reminded ourselves that we were concerned with admissi- 
bility of evidence. We are neither a police disciplinary tribunal nor a 
court with jurisdiction to award damages for unlawful acts by police 
officers. It is unnecessary to decide whether the arrest was unlawful. 
The Crown said that it was not unlawful because Houghton knew 
why he was being arrested: Christie v Leachinsky (4). What is relevant 
is that he was not told why he was being “detained”. 

We find, however, cause for grave concern in the answers which 
Commander Howard gave to counsel for the appellant when cross- 
examined about Houghton’s arrest and detention at Staines. We wish 
to state in the clearest possible terms that police officers can only 
arrest for offences. If they thought that there was any difference bet- 
ween detaining and arresting, they were mistaken. They have no power, 
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save under the Prevention of Terrorism (Temporary Provisions) Act, 
1976, to arrest anyone so that they can make inquiries about him. 


R v Houghton _ 


Having made an arrest for a specific offence, they can hold the arrest- Court of Appeal 


ed person in custody while they make inquiries, but when they have 
enough evidence to prefer a charge they should do so without delay 
and comply with s. 38(4) of the 1952 Act. 

We appreciate that these rules could hinder the police in bringing 
criminals to justice. The present case illustrates it clearly. Had Hough- 
ton been brought before the magistrates on July 5, as he should have 
been, he might have been released on bail. The police suspected, and on 
the facts known to them they had good reason for doing so, that, had 
he been released, he would have tried to get possession of the £500,000 
or so which was still missing. Further, there was a danger that, if he had 
been allowed visitors while at the station, he could have got them to 
collect the money for him and put it in a place where the police could 
not get it. A solicitor could have been an innocent channel of com- 
munication for that purpose. Maybe the police should have powers to 
detain for inquiries in such cases. They do not have them at present. 
Parliament may have to decide whether they should have them, The 
courts cannot do so. The police should understand that what had been 
described in evidence as “standard police practice’? was contrary to 
the spirit of the Judges’ Rules, and as from June 18, 1978, was contrary 
to the provisions of s. 62 of the Criminal Law Act, 1977, [which 
provides: ‘‘where a person has been arrested and is being held in custody 
in a police station or other premises, he shall be entitled to have inti- 
mation of his arrest and of the place where he is being held sent to one 
person reasonably named by him, without delay or, where some delay 
is necessary in the interest of the investigation or prevention of crime 
or the apprehension of offenders, with no more delay than is so neces- 
sary’’]. 

Judges in criminal cases have a discretion to disallow evidence, 
even if in law it is relevant and admissible, if admissibility would 
operate unfairly against an accused: Callis v Gunn(5). It would oper- 
ate unfairly if the evidence had been obtained in an oppressive man- 
ner by force or against the wishes of an accused person, or by a trick: 
Kuruma v R(6), or by conduct of which the Crown ought not to 
take advantage (King v R(7)). It follows that, when considering 
whether to exercise his discretion to disallow alleged confessions on 
the ground of unfairness, a judge has to ask himself what has led the 
accused to say what he did. If, for example, on the evidence there were 
any reason to think that an accused who had been improperly kept in 
isolation had made admissions because he could not bear to be alone 
any longer, then there would be good grounds for the exercise of dis- 
cretion if there was any evidence going to show that the police had 
improperly kept him in isolation with the object of getting him to crack 
under the strain of being alone. 

There is evidence that Commander Howard’s object in keeping 
Houghton isolated was to find out what had happened to the missing 
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money. Other officers who had not been dealing with Houghton could 
have interviewed him, but whether it would have been wise to bring in 
other officers was a matter for Commander Howard’s judgment. There 
is no evidence that he or any other police officer kept Houghton in 
isolation for the purpose of bringing pressure on him, nor is there any 
evidence that he acted as he did because of the strain of his isolation. 
Counsel for the appellant asked us to infer that what he did was brought 
about by his isolation. We do not do so. Had Houghton been unfamiliar 
with police methods, or was of limited intelligence, or if there had been 
evidence that he had asked for — and had been denied — the advice of 
a solicitor, we might have done so. Houghton acted as he did because 
he thought that the police had agreed to grant him and some of his co- 
accused immunity from prosecution. There is no evidence of any such 
agreement, and the police neither did nor said anything to arouse in 
him any expectation of immunity. There is no ground for adjudging 
that the trial judge exercised his discretion wrongly. 

Counsel for the appellant submitted that the trial judge did not 
exercise his discretion at all. The judge said nothing about unfairness, 
but it did not follow that he had not considered it. Both counsel for 
the defendant and counsel for the Crown made submissions about un- 
fairness, the latter immediately before the judge gave his ruling. Even 
if we had been satisfied — which we were not — that the judge failed 
to exercise his discretion when he should have done so, we would have 


decided that, in the circumstances, the irregularities which had happen- 
ed had no bearing on Houghton’s decision to talk to the police and to 
make his later written statement. 

We do not condone what happened. We are giving a ruling as to the 
admissibility of evidence on the facts of the case, which was an except- 
ional one. 


Solicitors: Hodge, Jones & Allen; Robsons; Director of Public 
Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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(Lord Widgery, C.J., Cumming-Bruce, L.J., and Park, J.) (No 2 of 1977) 


December 12, 1977 Court of Appeal 
ATTORNEY-GENERAL’S REFERENCE (No 2 of 1977) 


Criminal Offence — Southern Rhodesia — Encouraging members of the 
public to take up employment or residence therein Southern 
Rhodesia (United Nations) (No 2) Order, 1968, art. 14(1)(b). 


By art. 14(1) of the Southern Rhodesia (United Nations) (No 2) Order, 
1968: “Except under the authority of a licence granted by the Minister, 
no person shall... (b) do any ... act calculated to solicit or encourage 
members of the public generally or members of any particular class of the pub- 
lic to take up [employment or residence in Southern Rhodesia] .” 

The respondent placed in newspapers advertisements stating in effect 
‘Wanted Men/Women £150 p.w. Fit Overseas’, and giving an address to write 
to for further details. Persons wrote to the address asking for further details, 
and arrangements were made for the interested parties to come to a hotel 
where they could meet the respondent and be interviewed to see whether they 
were suitable for emigration to Rhodesia. After the meetings in the hotels 
the respondent and others acting with him sent application forms to the inter- 
ested parties to be completed or made other forms of contact with them. The 
respondent was charged on ten counts of an indictment of promoting emi- 
gration to Southern Rhodesia contrary to s. 2 of the Southern Rhodesia Act, 
1965, and art. 14(1)(b) (supra). In his defence it was contended that the 
offence under art. 14(1)(b) was soliciting or encouraging ‘‘members of the 
public generally” while only a single member of the public was mentioned in 
each count of the indictment. On a reference by the Attorney-General, 

Held: the persons mentioned in the indictment were initially contacted 
by the respondent as “members of the public generally,” or members of the 
general public; the fact that they were named as individuals in the counts of 
the indictment did not prevent their having been recruited as members of the 
public generally; and art. 14(1)(b) of the Order of 1968 had been contravened. 


Reference by the Attorney-General under s. 36 of the Criminal 
Justice Act, 1972. 


D. Tudor Price for the Attorney-General. 
J. Lloyd-Eley QC and B. Warner for the respondent. 


LORD WIDGERY, C.J., delivered the following judgment of the Lord 
court: This matter comes before the court as a reference under s 36 Widgery, C.J. 
of the Criminal Justice Act, 1972 whereby this court is asked to give its 
opinion on the following point of law: 


‘Whether para (1)(b) of art 14 of the Southern Rhodesia (United 
Nations Sanctions) (No 2) Order, 1968, is contravened where the 
defendant (other than under the authority of a licence granted by 
the Minister) does any act calculated to solicit or encourage a person 
to take up employment or residence in Southern Rhodesia, where 
such solicitation or encouragement is directed to such person as a 
member of the public generally rather than as a member of a particu- 
lar class of the public.’ 
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Att. Gen.’s Ref. It is convenient straight away to look at the paragraph of the order 
(No 20f 1977) referred to in the reference for its precise terms. It is art 14(1) of the 


order which I have already identified. It is in these terms: 
Court of Appeal 


‘Except under the authority of a licence granted by the Minister, 

Lord no person shall — (a) publish, or be a party to the publication of, 
Widgery, C.J. any advertisement or any public notice or announcement soliciting 
or encouraging other persons to take up employment or residence 

in Southern Rhodesia; or (b) do any other act calculated to solicit 

or encourage members of the public generally or members of any 


particular class of the public to take up such employment or resi- 
dence.’ 


It is under para (b) that the offences in this case were charged. That 
was described as a draconian provision designed to prevent the assist- 
ance and encouragement of emigration to Southern Rhodesia at the 
time when the order was made. 

The facts included in the reference for our decision are these. The 
respondent placed in various newspapers advertisements, the phraseolo- 
gy used being some such phrase as ‘Wanted Men/Women £150 p.w. 
Fit Overseas,’ giving an address to write to for further details. Many 
persons wrote to the address and were interested and wanted further 
details, and arrangements were then made for the interested parties to 
go to a specified hotel where they could meet the respondent, and 
perhaps others acting with him, to be interviewed to see whether they 
were suitable for emigration to Rhodesia. There were two meetings in 
hotels disclosed in the evidence, and after the meetings in the hotels 
the respondent and others acting with him sent application forms to 
the interested parties to be completed or made other forms of contact 
with them. 

It was alleged at the trial that on those facts the offence created by 
art 14(1)(b) had been committed. The form of the indictment was 
that it contained ten counts, each consisting of a reference to one of 
the persons who had shown interest, and who thereafter is alleged to 
have been solicited or encouraged. I need only refer to count 1 because 
the point in which we are interested is the same in all. Count 1 in 
the statement of offence said: 


‘Promoting emigration to Southern Rhodesia, contrary to s. 2 
of the Southern Rhodesia Act, 1965, and [article] 14(1)(b) of the 
Southern Rhodesia (United Nations Sanctions) (No. 2) Order, 


1968.’ 


The name of the respondent is given, and the particulars of the offence 
are, that 


‘on a day between the 20th day of March, 1976, and the 27th 
day of April, 1976, did an act calculated to solicit or encourage a 
member of the public [and then the member of the public is identi- 
fied and named] to take up residence or employment in Southern 
Rhodesia, namely, sent him an application form for the Department 
of Immigration Promotion of Rhodesia so that it might be com- 
pleted and forwarded to Southern Rhodesia to assist the emigration 
of [the name is given again] to Southern Rhodesia.’ 
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At some stage in the course of the trial objection was taken to these 
charges and the substance of the objection, as I understand it, is simply 
this. The offence relied on in art 14 is the soliciting or encouragement 
of members of the public generally, and the objection taken was that 
in the form of the indictment only a single member of the public was 
identified in the charge. The argument, brief and simple enough, was 
that to allege the encouragement or soliciting of a single member of the 
public was not enough to amount to an offence under art 14(1)(b). 
The Crown’s answer to that was, naturally enough, the Interpretation 
Act, 1889, where the plural may include the singular, and it was there- 
fore argued that by virtue of the assistance derived from that Act the 
objection that the counts individually were directed against single 
individuals would go. 

The trial judge was not able to accept that argument because, as 
everybody knows, the translation of plural to singular depends on the 
context permitting it, and the trial judge took the view that the context 
of the offence created in this case was such as to exclude the operation 
of the 1889 Act. He explained his reasons in two places in a formal 
ruling at the end of the argument. He said: 


‘(Counsel for the respondent] says, “Is this a case in which the 
plural does include the singular?”’ and I ask myself as a matter of 
construction in the course of argument how one can read ‘‘a mem- 
ber of the public generally”’ to make sense.’ 


I venture to think that the answer to that rhetorical question of the 
learned judge was that, if you alter the sequence of words by a trifle, 
you will make sense at once, because those words ‘a member of the 
public generally’ in our estimation mean exactly the same as ‘a member 
of the general public’, and there is no difficulty about applying art 
14(1)(b) to the situation if you once make that elementary concession. 
A little further on in the course of the ruling the learned judge said: 


‘for the reasons | have given, I think the context is such that it is 
impossible, as I say, to read “(b)’’ as in the alternative, “‘a member 
of the public generally’’. Had the word “generally”? not been there, 
the arguments adduced by [counsel for the Crown] would have 
been sound and indeed possibly [counsel for the respondent] 
would not even have taken the point, but as it is I have come to 
the conclusion, therefore, that these counts do not disclose an 
offence within that apparently intended to be an offence under 
art 14(1)(b) and in those circumstances this submission succeeds.’ 


Our view is that these men were initially contacted by the respond- 
ent as members of the general public or members of the public gener- 
ally, whichever phrase you choose to employ. The fact that they were 
then identified as individuals, and the fact that they are named as 
individuals in the various counts of the indictment, does not in any 
way prevent their having been recruited as members of the public 
generally, which is the clear object of the article. 

For those reasons we shall answer the Attorney-General’s question 
in the affirmative. 


Att. Gen.’s Ref. 
(No 2 of 1977) 
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Lord 
Widgery, C.J. 
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Solicitors: Director of Public Prosecutions; Lynn Relton & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


COURT OF APPEAL 
(Lord Denning, M.R., Ormrod, L.J., and Geoffrey Lane, L.J.) 


February 7, 1978 
SUFFOLK COUNTY COUNCIL v MASON and OTHERS 


Highway Footpath Definitive map Conclusiveness of statement 
that way a footpath National Parks and Access to the Country- 
side Act, 1949, s. 32(4)(a). 


By s. 32(4)(a) of the National Parks and Access to the Countryside Act, 
1949, a definitive map prepared under s. 32(1) of the Act shall be ‘‘con- 
clusive as to the particulars contained therein” and “twhere the map shows a 
footpath, the map shall be conclusive evidence that there was at the relevant 
date specified in the statement a footpath as shown on the map.” 

A way once used as a public carriageway for vehicles to go to and from a 
now long disused harbour was shown on a definitive map prepared under 
s. 32(1) of the Act as a footpath. After the date when the map was settled 
the site of the old harbour was developed as a holiday camp by the defendants 
who sought to have the way established as a public carriageway which would 
be available for all traffic to go to and from their property. The county 
council claimed a declaration that the statement in the definitive map was 
conclusive evidence that the way was a highway over which the public had a 
right of way on foot only. 

Held: the provisions of s. 32(4)(a) were a short answer to the defendants’ 
claim; as a matter of interpretation when the way was mentioned in the 
definitive map as a “footpath” it was conclusive that there was to be a right 
of way on foot only; the map must be treated as conclusive unless and until 
its contents was reclassified under s. 33 of the Act which provided for a review 
of the particulars in a definitive map every five years; the council’s claim 
succeeded. 


Appeal by the plaintiffs, the Suffolk County Council, against a 
decision of Sir Douglas Frank, Q.C., sitting as a deputy judge of the 
Queen’s Bench Division, by which he dismissed their claim for the 
declaration mentioned above. 


A Fletcher for the county council. 
G Moriarty QC and S Sleeman for the defendants. 


Cur adv vult 
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LORD DENNING, M.R.: This case has arisen out of the researches 
of Dr Brooks, the rector of Somerleyton. He has looked into the 
history of Kessingland. Three hundred years ago it was a port on an 
estuary between Lowestoft and Southwold. Afterwards it fell into 
decay as a port. The estuary and haven became silted up with mud 
flats. These were turned into reed and osier beds. The produce was 
used for thatching the houses and making baskets. The old village 
was left about a quarter of a mile inland. Now those old reed beds 
have been transformed. They are covered with seaside bungalows 
and caravan camps. The area next to the sea is called Kessingland 
Beach. In the days when Kessingland was a port there was a roadway 
running along the shore just above the flood level. It took the carts to 
and from the harbour. When the harbour became silted up, it took the 
reed carts. It was maintained with a hard surface and protected by 
hedges on each side. It was about 20 feet wide and was called Marsh 
Lane. Twenty feet was the width needed for two reed carts to pass. 
About 100 years ago the reed beds were kept no longer. People no 
longer used the reeds for thatching. They roofed their houses with tiles 
or slates. So carts no longer went along Marsh Lane. It was used by 
villagers as a footpath and by farmers as a way to get to their fields 
with their carts. 

Such was the position when Parliament in 1949 passed the National 
Parks and Access to the Countryside Act. That Act required the county 
council to survey all the land in the county and to prepare a map 
showing all ‘footpaths’, ‘bridleways’ and ‘roads used as public paths’. 
There were three stages: a draft map, a provisional map, and a defini- 
tive map. All were made in conjunction with the inhabitants of the 
villages. After hearing any objections, the first definitive map for 
Suffolk was settled in January, 1952. Some years later a review was 
held as required by the statute. A revised definitive map was settled 
on Ist January, 1961. That is the ‘relevant date’ for the purpose of 
this statute. On each of these maps, and finally on the definitive map, 
Marsh Lane was shown as a ‘footpath’. It was so shown because all the 
inhabitants at that time regarded it as a public footpath. There was 
no one living to recall that 100 years ago it had been a public carriage- 
way. At any rate, no one objected to its inclusion on the definitive map 
as a ‘footpath’. It was shown on the map as FP10 and described fully 
in the statement. 

Since the time when the definitive map was settled, the area has 
been developed. A large tract of land has been acquired by persons who 
have erected a caravan park and holiday camp beyond the southern 
end of Marsh Lane. They have access to it by means of a new road 
called Beach Road, but they desire also to have access by means of 
Marsh Lane. If Marsh Lane were available, it would relieve the con- 
gestion of traffic in the summer months. With this object in mind the 
owners of the holiday camp have taken advantage of the researches of 
Dr Brooks, which show that Marsh Lane is an ancient public carriage- 
way and was used as such for hundreds of years. They wish to have it 
established as a public carriageway so as to make it available for all the 
traffic going to and from the holiday camp. The Suffolk County Coun- 
cil declined. So a summons was taken out to determine whether it is a 
public footpath only or whether it is, as the holiday camp owners 


Suffolk C.C, v 
Mason 


Court of Appeal 


Lord 
Denning, M.R. 





Justice of the Peace and Local Government Review Reports, August 5, 1978 


Suffolk C.C. v 
Mason 


Court of Appeal 


Lord 
Denning, M.R. 


JUSTICE OF THE PEACE AND 


suggest, a public carriageway. This must depend on the statute. The 
thing to remember is that Marsh Lane is shown on the definitive map as 
a ‘footpath’. So I must read what ‘footpath’ means. It is defined in 
s 27(6) of the 1949 Act as follows: 


“footpath”? means a highway over which the public have a right 
of way on foot only.” 


Note the word ‘only’ — ‘a right of way on foot only’. 
The next relevant section is s 32(4)(a): 


‘A definitive map and statement prepared under subs. (1) of 
this section shall be conclusive as to the particulars contained there- 
in in accordance with the foregoing provisions of this section to the 
following extent, that is to say — (a) where the map shows a foot- 
path, the map shall be conclusive evidence that there was at the 


relevant date specified in the statement a footpath as shown on the 
map...’ 


Note the word ‘conclusive’. It seems to me, taking those words as they 
stand, that the map is conclusive evidence that there was a ‘footpath’, 
that is a ‘right of way on foot only’. 

That is a short answer to the case. As a matter of interpretation, 
when Marsh Lane is shown on the definitive map as a ‘footpath’ it is 
conclusive that it was to be a right of way on foot only. 

That reading of the statute seems to me to be confirmed by the 
next two paragraphs, paras (b) and (c), of s 32(4). Section 32(4)(b) 
reads: 


‘where the map shows a bridleway, or a road used as a public 
path, the map shall be conclusive evidence that there was at the 
said date a highway as shown on the map, and that the public had 
thereover at that date a right of way on foot and a right of way on 
horseback or leading a horse... .” 


But it goes on to make this qualification: 


‘so however that this paragraph shall be without prejudice to any 
question whether the public had at that date any right of way other 
than the rights aforesaid.’ 


There is a similar qualification in s 32(4)(c). That qualification is con- 
tained in paras (b) and (c) but not in para (a). That shows that the 
legislature did not intend there should be any qualification in respect 
of s 34(2)(a). Before us counsel for the defendants urged that we 
ought to read into para (a) a similar provision ‘without prejudice to 
any question of public carriageway or public highway’. I do not think 
we should do so. I see no justification or warrant for reading in such 
a qualification to para (a). I would add that there is nothing in the 
Highways Act, 1959, to conflict with this view. Section 34 of that Act 
(in regard to dedication of a highway after user) expressly says that 
nothing in it should be taken to affect the provisions of s 32(4) of the 
1949 Act. 
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There is however the case of Attorney-General v Honeywill(1) in 
which Bristow, J., held that there should be a public highway not- 
withstanding that the definitive map showed a footpath only. He so 


Suffolk C.C. v 
Mason 


interpreted the Act because he thought that, were it otherwise, an Court of Appeal 


adjoining owner would be deprived of his right without any oppor- 
tunity to object. | am afraid that I cannot agree. If any adjoining 
owner had wanted to claim that there was a public carriageway when 
the maps were being prepared, he could have made an objection. He 
could have said: ‘This way should not be shown as a footpath because, 
by putting it in as a footpath only, that means I cannot drive vehicles 
along it’. He could have made such representations under s 29(3) of 
the 1949 Act. If need be, he could have appealed higher to the Secre- 
tary of State. He could have got it struck out as a footpath on the 
ground that it was a public carriageway, or, at all events, he could have 
said it was a ‘road used as a public path’, if that was his contention. 
Any owner or member of the public who asserted that a way ought to 
have a higher grading than a footpath could have made an objection and 
could have had the map rectified. No one made any objection. So this 
definitive map was passed and became conclusive on the point. 

I would be reluctant to come to this conclusion if it meant that it 
was final and irretrievable. So we have enquired into the possibility 
of a review of the matter. Without going into details, it does appear 
that there are provisions in the 1949 Act for review. There are pro- 
visions for a review every five years. Sometimes there can be a special 
review. Under the 1968 Act there is going to be a new nomenclature. 
Instead of ‘road used as a public path’ there is to be ‘a bye-way open 
to all traffic’. At any rate, there is machinery available under the 
statute for the position to be rectified. Although classified as a public 
footpath only for the time being, it can be rectified in a reclassification 
in later years if necessary. Meanwhile it seems to me that this map 
must be treated as conclusive to show there is a right of way on foot 
only. 

I do not regard Honeywill’s case(1) as correct. Instead I agree with 
what Browne, L.J., said in R v Secretary of State for the Environment, 
ex parte Hood(2): 


‘It seems to me that the intention of the 1949 Act was that all 
questions as to the extent, nature and incidents of footpaths, bridle- 
ways and roads used by the public for other purposes should be fully 
investigated and decided before the definitive maps were drawn up 
under that Act, and that the definitive maps should finally decide 
these questions, subject only to the exception at the end of s 32 


(4)(b).” 


That seems to me to be correct. So far as footpaths are concerned 
there is no such exception whereby they can be up-graded in between. 
If there is to be any up-grading, it has to be on the review in accord- 
ance with the statutes. Meanwhile, until that is done, I think that Marsh 
Lane remains, and must remain, in the words of the statute ‘a highway 
over which the public have a right of way on foot only’. So I come to a 
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different conclusion, I am afraid, from the deputy judge, and I would 
allow the appeal. 


ORMROD, L.J.: I agree. In my judgment it is essential to approach 
this matter on a very practical basis. It is plain from looking at the pre- 
amble to the National Parks and Access to the Countryside Act, 1949, 
that one of the objects of that Act was 


‘to make further provision for the recording, creation, mainten- 
ance and improvement of public paths and for securing access to 
open country.’ 


So one of the primary purposes of this Act was to record the existence 
of public paths. It set out a complicated procedure for ascertaining 
public rights of way in Part IV of the Act. It provided for a whole 
series of consultations and, as Lord Denning has already pointed out, 
it provided for a three-stage procedure starting with a draft map, pro- 
ceeding to a provisional map, and finally ending with what the statute 
called ‘a definitive map’. If ‘definitive’ means anything, it means that it 
defines the status of these paths and so on which are marked on it. 

The only other point which emerged which is relevant, it seems to 
me, is that s 32(4) of the 1949 Act is essentially an evidential section. 
It is saying no more than: ‘No evidence shall be accepted or entertained 
contrary to the evidence of the definitive map and statement’. One can 
understand very easily why this was done, namely because the object 
of the Act was to bring to an end the sort of fascinating discussion 
which has taken place in the course of this case and no doubt in the 
past has taken place in respect of many other rights of way. It is diffi- 
cult to avoid the subtle attractions of historical research in these mat- 
ters, but they do lead to unpractical results very often. This is a case 
in which we can see just how fascinating and interesting the historical 
research is and how unpractical the consequences. Nobody, until Dr 
Brooks looked into it, would have imagined for a moment that Marsh 
Lane (certainly the southern part) was a carriageway or highway or 
anything of the kind. Nowadays at the very most one would suppose 
it to be a relatively unused pathway over much of its length. In that 
situation it is a pity that by a side wind a public highway has been ex- 
tinguished, but words like that tend to pick up a certain emotive 
charge, and it is wise to remember what is actually happening on 
the ground. To talk about extinguishing a public highway over Marsh 
Lane is strictly correct but very remote from reality except from 
the point of view of the defendants in this action who would, if they 
could, take advantage of it. They no doubt did not think of it until 
they were able to get some assistance from Dr Brooks. That is the back- 
ground. 

When one comes to look at the section against that background, 
the argument which found favour with the deputy judge seems to me, 
in my respectful view, to be quite unfounded. The 1949 Act is quite 
unequivocal in its terms. It is unnecessary to read the section, but, as 
Lord Denning has already pointed out, there is only one way of read- 
ing s 32(4): in the light of the definition section, s 27. That being so, 
the county council in this case, in my judgment, must succeed. It 
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may be sad that this historical roadway is now to be classified for all 
purposes as a footpath only, but there it is. In fact, that is what it is, 
apart from the northern section. 

Counsel for the defendants’ very careful argument only goes to show 
that Parliament cannot have meant what it said, but I venture to think 
that it was not a very convincing argument in the end. 

The only other point I would make is that there was a good deal of 
discussion in the course of the argument as to why in s 32(4) there 
was a difference drawn between the three paragraphs, paras (a), (b) and 
(c), in that paras (b) and (c) contain a provision which made the map 
not absolutely conclusive in relation to bridleways and roads used as 
public paths. The answer to that seems to me to appear when one looks 
back at the definition section, s 27, and finds that ‘footpath’ there is 
defined absolutely, strictly and unambiguously, as ‘a right of way on 
foot only, other than such a highway at the side of a public road’. 
But both the definition of ‘bridleway’ and the definition of ‘road used 
as a public path’ contain express ambiguities. A bridleway may be ‘a 
right of way on foot and a right of way on horseback or leading a 
horse, with or without a right to drive animals of any description 
along the highway’, and the definition of ‘public path’ is even vaguer 
because it merely talks about a public path meaning ‘a highway being 
either a footpath or a bridleway’. That phrase conveys very little as to 
the actual rights over that particular track. So it is not surprising in 
the light of that that one finds in s 32(4) a difference between the way 
footpaths are dealt with and the other two classifications. 

In those circumstances I find the submissions made on behalf of 
the county council entirely convincing. I would adopt, with res- 
pect, the approach which was set out by Browne, L.J., in R v Secre- 
tary of State for the Environment, ex parte Hood(2), and 1 would 
follow that as he set it out. In those circumstances there is only one 
possible conclusion and that is that this appeal must succeed. 


GEOFFREY LANE L,J.: I agree. There is now no dispute that for 
very many years, possibly centuries, until it fell into disuse in the late 
17th century, Marsh Lane was the main highway to the then thriving 
port of Kessingland. Thanks to the scholarly detective work of Dr 
Brooks that conclusion is amply documented. 

Marsh Lane in its heyday would doubtless have carried all the 
traffic to and from the port, foot traffic, horses and horse-drawn 
vehicles. Hence the width of that road (20 feet) rather than the smaller 
width which would have been required had it only been a footpath. 
At that time the sea and the estuary came much further inland than 
they do at present. It is possible, by studying the aerial photograph 
which was put before us, to get some idea of how close Marsh Lane 
must have come to the water at that point in the late 17th century. 
But none of those matters was known at the time when the county 
council prepared their definitive map of the district as they were 
required to do by the National Parks and Access to the Countryside 
Act, 1949. There were no objections by any landowners or local in- 
habitants to the proposals made as a preliminary for settling the final 
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map. Consequently, and not surprisingly, when the map came to be 
published Marsh Lane was put down as what at that time it obviously 
appeared to be, namely, a footpath. 

As soon as Dr Brooks’ evidence became available, the defendants, 
who owned the caravan site and the holiday camp with lie close to 
the end of March Lane and for whom the existence of a public car- 
riageway along that path would be a great advantage, sought to say that 
the designation of it as a footpath does not preclude their right to 
maintain that it is a carriageway which they can use as such, and 
which in fact it has been, on the evidence now available, since time 
immemorial. That on the face of it is a very attractive argument. The 
county council, on the other hand, rely on what they say is the plain 
wording of the 1949 Act to demonstrate that the designation of this 
way as a footpath is conclusive, and not only conclusive but also 
exclusive of any greater right which may exist over the way, for ex- 
ample, a footpath coupled with a public carriageway. That requires 
one to look both at s 32(4)(a) of the 1949 Act and s 27(6) which 
contains the defintion sections. Reading those two together, what one 
gets as a conclusion so far as the word ‘footpath’ is concerned is this: 
where the map shows a footpath the map shall be conclusive evidence 
that there was at the relevant date specified in the statement a high- 
way over which the public have a right of way on foot only. Certainly 
on the face of it that would appear to be final in favour of the county 
council. It means, as Ormrod, L.J., has said, that whatever evidence 
there may be to the contrary the statement ‘footpath’ on the map 
is overriding and takes precedence over other evidence which may be 
forthcoming. 

The county council further pray in aid the fact that s 32(4)(b) and 
(c) each contain a proviso, as has already been pointed out, whereas 
no such proviso appears in s 32(4)(a). Counsel for the defendants 
asks us to read those provisos simply as methods of restricting the 
ambit of s 32(4)(b) and (c) and not as potentially enlarging the scope 
of those paragraphs. If that is so, he says, the reason why there is no 
proviso in s 32(4)(a) is that the category of footpath cannot be re- 
duced any further than it is. ‘Footpath’ is the basic rock bottom defin- 
ition and cannot be reduced further. That is his submission. I regret 
that I cannot agree with him. On this point I agree with the deputy 
judge that the only way one can explain the existence of those provisos 
(if the defendants are right) is to say that the words of the two provisos 
are otiose. I respectfully disagree with the deputy judge that that is a 
proper way of reading the statute or a proper way of disposing with the 
existence of those words. 

The other arguments put forward by counsel for the defendants are 
predominantly based on inconvenience. It is said that it may be diffi- 
cult or even impossible to have put right what is manifestly wrong, 
namely, that this is a footpath and no more. It seems to me from what 
we have heard that it can be put right, and even if it could not be put 
right, that does not alter the result. It does not alter the plain meaning 
of the words of the statute. It is said further that to extinguish a high- 
way by what is called a sidewind by words such as these and without 
any compensation and without providing an alternative way is anoma- 
lous and unjust. Perhaps it is, but once again the wording is clear, and 
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that sort of consideration cannot affect the clarity of the wording. I 
too would adopt the words used by Browne, L.J., in R v Secretary 
of State for the Environment, ex parte Hood(2). I too would agree 
that the passage in the judgment of Bristow, J., in Attorney-General 
v Honeywill(1) should not be followed. For those reasons | too would 
allow the appeal. 


Appeal allowed. 


Solicitors: Sharpe, Pritchard & Co, for Kenneth O Hall, Ipswich; 


Stilgoes, Haslemere. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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Director of HOUSE OF LORDS 

Public (Lord Diplock, Lord Edmund-Davies, Lord Russell of Killowen, 
Prosecutions v Lord Keith of Kinkel, and Lord Scarman) 

Nock & Another 


May 24, 1978 


House of Lords 


DIRECTOR OF PUBLIC PROSECUTIONS v NOCK & ANOTHER 


Criminal Law — Conspiracy — Agreement to commit criminal offence 
Achievement of object impossible Liability to conviction 
Criminal Law Act, 1977, s. 1(1). 


The two appellants and three other persons were convicted in the Crown 
Court of conspiracy to contravene s. 4 of the Misuse of Drugs Act, 1971, 
which made it an offence to produce a controlled drug. The appellants agreed 
together to obtain cocaine by separating it from other substances contained in 
a powder which they had obtained from a co-defendant. In fact the powder 
was lignocaine-hydrochloride, a dental anaesthetic which contained no co- 
caine, and it was impossible, by separation or otherwise, to produce cocaine 
from lignocaine. It was not until after the appellants had been arrested that 
they learned of this impossibility. The appellants appealed to the Court of 
Appeal against their convictions, but that court treated the impossibility as an 
irrelevance. In their view it was the agreement to do an illegal act which mat- 
tered and there was evidence of an illegal agreement to produce cocaine. So 
they dismissed the appeals, and the appellants appealed to the House of 
Lords. 

Held: if two or more persons agreed on a course of conduct with the object 
of committing a criminal offence, but unknown to them it was not possible to 
achieve their object by the course of conduct agreed on they did not commit 
the crime of conspiracy; the principle accepted by the House of Lords in 
Haughton v Smith (1973), 138 J.P. 31, as applying to attempts to perform 
illegal acts which it was not possible to perform was to be applied to con- 
spiracy; in the present case there was no actus reus because there was no 
agreement on a course of conduct forbidden by statute; it was not a case of an 
agreement to commit a crime capable of being committed in the way agreed 
on but frustrated by a supervening event making its completion impossible, 
but of an agreement on a course of conduct which could not in any circum- 
stances result in the offence of producing a controlled drug; the appeals 
would be allowed. 


Appeals by David Michael Nock and Kevin Charles Alsford against 
the dismissal by the Court of Appeal of their appeals against their 
convictions at Snaresbrook Crown Court of conspiracy to contravene 


s. 4 of the Misuse of Drugs Act, 1971. 


R Du Cann QC and S Batten for the appellants. 
M Worsley and G Boal for the Director of Public Prosecutions. 


Their Lordships took time for consideration. 


24th May, 1978. The following opinions were delivered. 


vi 

Lord Diplock LORD DIPLOCK: My Lords, I have had the advantage of reading in 
advance the speech to be delivered by my noble and learned friend, 
Lord Scarman, with which I am in full agreement. He draws attention 
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to the limited terms of the agreement between the conspirators that 
was proved in evidence. To use the formulation of this class of con- 
spiracy, now to be found in s 1 of the Criminal Law Act, 1977, the 
course of conduct to be pursued was expressed with particularity in the 
agreement, 

The classic definition of this class of criminal conspiracy was pro- 
pounded by Willes, J., in Mulcahy v R(1) and has been referred to by 
my noble and learned friend. The full quotation is worth reciting: 
ing: 

‘A conspiracy consists . .. in the agreement of two or more to 
do an unlawful act, or to do a lawful act by unlawful means. So 
long as such a design rests in intention only, it is not indictable. 
When two agree to carry it into effect, the very plot is an act in 
itself, and the act of each of the parties, promise against promise, 
actus contra actum, capable of being enforced, if lawful, punish- 
able if for a criminal object or for the use of criminal means.’ 


This emphasises the auxiliary nature of the crime and its resemblance 
to that other auxiliary crime ‘attempt’ in which the ‘proximate act’ 
of the accused takes the place of the agreement in conspiracy. So to 
agree to pursue a course of conduct, which, if carried out in accordance 
with the intention of those agreeing to it, would not amount to or 
involve the commission of any offence, would not have amounted to 
criminal conspiracy at common law, nor does it now constitute an 
offence of conspiracy under s 1 of the 1977 Act. 

Your Lordships’ decision to allow this appeal, however, need not 
cause the alarm and despondency predicted by those prosecuting 
authorities who hoped to find in the law of conspiracy the only avail- 
able lifebuoy in what appears to be regarded as the shipwreck of R v 
Ring, Atkins and Jackson(2) as a result of its collision with the recent 
decision of this House in Haughton v Smith(3). 

R v Ring was a typical case of a gang of railway pickpockets. They 
were charged with attempting to steal from the person of a person 
unknown and with assaulting a person unknown with intent to commit 
a felony. They had hustled a woman on the railway platform and had 
tried to find the pocket of her clothes, but had not been successful. 
Their conviction was upheld by the Court for Crown Cases Reserved. 
The short judgment of the court was delivered by Lord Coleridge, C.J., 
in the course of which he said that the earlier case of R v Collins(4) 
had been overruled by R v Brown(5) and was bad law. It was the pur- 
ported overruling of R v Collins that was repudiated by this House in 
Haughton v Smith(3). No member of the appellate committee expres- 
sed the view that the actual decision in R v Ring(2) was wrong. 

The facts of the two cases were not dissimilar, but the indictments 
were in different terms. In R v Collins(4) the offence charged was 
restricted to an attempt to steal from the person of a woman unknown 
property located in the very pocket in which one of the accused had 


(1) (1868), L.R. 3 H.L. 306 
(2) (1892), 56 J.P. 552 
(3) 138 J.P. 31; [1975] A.C. 476 
(4) (1864), 28 J.P. 436 
(5) (1889), 54 J.P. 408; 24 Q.B.D. 357 
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put his hand, whereas in R v Ring(2) the offences charged were an 
attempt to steal from the person generally and an assault with intent 
to commit a felony. At the time R v Collins was decided, in order to 
support a charge of stealing property or attempting to steal, it was 
necessary to prove that what was stolen or was the subject of the 
attempt to steal, complied strictly with the description of it in the 
indictment: R v M‘Pherson(6). 

Ihe modern pickpocket, working with a confederate, as is advisable 
if success is to be achieved, is hardly likely to have agreed with his 
confederate that they will restrict their activities to stealing from a 
single pocket of a single individual and desist from all further efforts 
if that particular pocket is found to contain nothing. The agreement to 
be inferred from their conduct, as no doubt it would have been by the 


jury in both R uv Collins(4) and in R v Ring(2), had charges of conspir- 


acy been brought would not have been so limited. The course of con- 
duct agreed to be pursued would be to do all that was necessary or 
expedient to steal whatever property of value they could find on who- 
ever was carrying property on their person in an accessible place. It 
seems to me, however, that even in relation to the solitary pickpocket 
who works alone and is apprehended before he has succeeded in finding 
something worth appropriating in any of those pockets or handbags 
to which he has been seen to direct his hand, Haughton v Smith(3) and 
the earlier case of R v Easom(7) have come to be regarded as authorities 
for a wider proposition than they or either of them laid down. 

In R v Easom the accused had been convicted of stealing a handbag 
and its specified contents which were of little value. The accused, in a 
darkened cinema, had surreptitiously removed a handbag from where 
its owner had placed it by her side. On inspection he had found its 


contents not worth stealing and had left it there intact within easy 
reach of its owner. He was charged with the complete offence of theft 
ind at his trial the judge took the view that what had been proved 
amounted to the full offence or nothing. He refused to leave to the 


jury the alternative of attempting to steal. The appeal was allowed 
on the ground of misdirection by the judge as to the intent of the 
accused (at the time he took the bag) to deprive the owner perman- 
ently of the property specified in the indictment. In dealing obiter 
with the possibility of a conviction for attempted theft the Court 
of Appeal said: 


‘all (or, at least, much) depends on the manner in which the 
charge is framed.’ 


They emphasised that their view that such a conviction would not lie 
in R v Easom(7) was dependent on the fact that on that particular 
indictment the only attempt of which the accused could have been 
convicted would have been an attempt to steal the particular articles 
specified in the indictment and no others. 





(2) (1892), 56 J.P. 5! 
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Partington v Williams(8) was about a charge of attempted theft of Director of 
money from an empty wallet which was not being carried on the person Public 
but was in a drawer. The Court of Appeal there took the view that Prosecutions v 
this House in Haughton v Smith(3) had overruled the actual decision in Nock & Another 
R v Ring(2) and not merely, as I have suggested, disapproved of the 

5 ‘ / J ; ? . : House of Lords 
purported overruling of R v Collins(4) which is to be found in the 
judgment in R v Ring. They went on to suggest that whenever the 
accused is charged with an attempt to steal property and the proxi 
mate act relied on as the actus reus (pace Lord Hailsham of St Mary 
lebone) is that the accused had inserted his hand in some place where 
something worth stealing was likely to be found the onus lies on 
the prosecution to prove that something worth stealing was actually 
present in that particular place. 


Lord Diplock 


My Lords, this, in relation to pickpockets at least, seems to me to 
offend common sense and common justice. The crime which the 
pickpocket sets out to commit is not confined to stealing from a 
particular person or, a fortiori, from a particular pocket in a particula 
person’s clothes or from a particular article carried by a particular 
person. When he converts intention into attempt by the proximate 
act of extending his hand to a particular pocket or article failure at 
this point to effect his intention of stealing because where he first puts 
his hand there is nothing to steal does not mean that the course of 
conduct that he intended to pursue would have ended with this initial 
failure and would not have continued until he had found something to 
steal in some similar place and stolen it. Under an indictment drafted 
in suitably broad terms I see no reason why even the solitary pick 
pocket should not be convicted of attempted theft without the prose 
cution needing to prove that the particular pockets or handbags into 
which he was seen to put his hand in fact contained something which 
he would have stolen if he could. 


LORD EDMUND-DAVIES: I have had the advantage of reading in Lord 
draft the speech prepared by my noble and learned friend, Lord Scar- Edmund-Davies 
man. I agree with it and with the conclusion that the appeal should be 
allowed and the conviction of each appellant quashed. 


LORD RUSSELL OF KILLOWEN: | have had the advantag Lord Russell 
reading in draft the speech in these consolidated appeals of my noble of Killowen 
and learned friend, Lord Scarman. | agree with his conclusion that 
these appeals should be allowed and with the reasons to whi 
attributes that conclusion, 

The important point to note is that the agreement that is s 
have been an unlawful cons; .racy was not an agreement in 
terms to produce cocaine, but an agreement in specific terms 
duce cocaine from a particular powder which in fact, however t 
would never yield cocaine. In order to see whether there is a ¢ 


conspiracy it is necessary to consider the whole agreement. The 5} 
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limits of the agreement cannot be discarded, leaving a general agree- 
ment to produce cocaine, for that would be to find an agreement 
other than that which was made, and that is not a permissible approach 
to any agreement, conspiracy or other. 

It is, | apprehend, clear on authority that neither appellant, dis- 
covered in the act of vainly and optimistically applying sulphuric acid 
(or any other treatment) to this particular powder, would be guilty 
of an attempt to produce cocaine. It would appear to me strange that 
the two should be guilty of a crime if together they bent over the 
same test tube, having agreed on the joint vain attempt. These appel- 
lants thought that they would succeed in their endeavour. But what 
if they had doubted success, and their agreement had been to ‘try it’? 
‘That would be an agreement to attempt, and since the attempt would 
not be unlawful the agreement could not be a criminal conspiracy. 
But if the conclusion against which these appeals are made were cor- 
rect, it would mean that those erroneously confident of success would 
be guilty of the crime of conspiracy, but not those who, unconvinced, 
agreed to try. The gullible would be guilty, the suspicious stainless. 
[hat could not be right. 


LORD KEITH OF KINKEL: I have had the opportunity of reading 
in draft the speech of my noble and learned friend, Lord Scarman. | 
agree with it, and for the reasons he gives I would allow the appeals, 
[ also agree with the supplementary observations of my noble and 
learned friend, Lord Diplock. 


LORD SCARMAN: My Lords, the headnote to the report of Haugh- 
ton v Smith, [1975] AC 476, accurately records that the second of the 
holdings of your Lordship’s House in that case was that steps on the 
way to the doing of something which was thereafter done (or would 
have been done if not interrupted by some supervening event) and 
which is no crime, cannot be regarded as attempts to commit a crime. 
In dismissing the two appeals which are now under consideration by 
your Lordships the Court of Appeal declined to apply this principle 
to cases of conspiracy, but certified the point as one of general public 
importance. The Court of Appeal has certified the point in terms 
specific to the facts of this case. It is, however, a general question, 
which, with respect, | think is better put as follows: When two or more 
persons agree on a course of conduct with the object of committing a 
criminal offence, but, unknown to them, it is not possible to achieve 
their object by the course of conduct agreed on, do they commit the 
crime of conspiracy? The question falls to be considered at common 
law, the relevant events having occurred before the coming into force 
of the Criminal Law Act, 1977, s 1(1) of which contains a statutory 
definition of conspiracy superseding the common law. Nevertheless 
the point is of some importance for the reason given by the Court of 
Appeal, that the common law may have to be investigated for the 
purpose of construing the section. 


The classic description of the crime of conspiracy at common law 
is that it consists of an agreement to do an unlawful act or a lawful act 


by unlawful means: Mulcahy v R(1). The agreement itself constitutes 





(1) (1868), L.R. 3 H.L. 306 
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the offence. The mens rea of the offence is the intention to do the un- 
lawful act; the actus reus is the fact of agreement. The Court of Appeal, 
correctly, in my judgment, stressed that it is the factor of agreement 
which distinguishes conspirary from attempt. But were they also 
correct in concluding that because of the factor of agreement the 
principle accepted by your Lordship’s House in Haughton v Smith(3) 
as applying to attempts is not to be applied to conspiracy? I have 
reached the conclusion that the Court of Appeal fell into error on this 
point, and that Haughton v Smith is applicable to cases of conspir- 
acy. 

Before giving my reasons for this conclusion it is necessary to deter- 
mine the nature and scope of the agreement which in this case is alleged 
to constitute the criminal conspiracy. This calls for a close review of 
the facts as found or admitted. Five persons, including the two appel 
lants, David Michael Nock and Kevin Charles Alsford, appeared at the 
Crown Court at Snaresbrook on 5th January, 1977, to answer an 
indictment charging them with a number of drug offences. The appel 
lants were convicted on several counts, but your Lordships’ House 
is concerned only with their conviction on the first count in the indict- 
ment. It charged them (and others) with conspiracy to contravene 
s 4 of the Misuse of Drugs Act, 1971. The section provides by sub-s (1) 
that subject to regulations (which are of no present relevance) it shall 
not be lawful for a person to produce a controlled drug and by sub-s 


(2) that it is an offence to produce a controlled drug in contravention 
of sub-s (1). The particulars of the offence, after being amended, were 
as follows: 


‘Kevin Charles Alsford, David Michael Nock [and three other 
named defendants] on divers days before the 23rd day of Septem- 
ber, 1975, conspired together and with other persons unknown to 
produce a controlled drug of Class A, namely, cocaine.’ 


The indictment makes plain that the Crown is alleging in this case a 
conspiracy to commit a crime, and no one has suggested that the 
particulars fail to disclose an offence known to the law. But the appel 
lants submit, and it is not disputed by the Crown, that the agreement as 
proved was narrower in scope than the conspiracy charged. When the 
case was before the Court of Appeal counsel on both sides agreed that 
the evidence went to prove that the appellants agreed together to 
obtain cocaine by separating it from the other substance or substances 
‘contained in a powder which they had obtained from one of their co- 
defendants, a Mr Mitchell. They believed that the powder was a mixture 
of cocaine and lignocaine, and that they would be able to produce 
cocaine from it. In fact the powder was lignocaine hydrochloride, an 
anaesthetic used in dentistry, which contains no cocaine at all. It is 
impossible to produce, by separation or otherwise, cocaine from 
lignocaine. The agreement between the appellants was correctly sum 
marised by the Court of Appeal, when certifying the point of law, as an 
agreement 


‘to pursue a course of action which could never in fact have 





(3) 138 J.P. 31; [1975] A.C. 476 
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produced cocaine.’ 


The appellants made a number of attempts, all of them, of course, 
unsuccessful, to extract cocaine from their powder, It was not until 
after they had been arrested and the powder seized by the police 
and sent for analysis that they learnt to their surprise that there was no 
way in which cocaine could be produced from it. 

rhe trial judge in his direction to the jury and the Court of Appeal 
in their judgment dismissing the two appeals treated this impossibility 
as an irrelevance. In their view the agreement was what mattered, and 
there was plain evidence of an agreement to produce cocaine even 
though, unknown to the two conspirators, it could not be done, Neither 
the trial judge nor the Court of Appeal thought it necessary to carry 
their analysis of the agreement further. The trial judge described it 
simply as an agreement to produce cocaine. The Court of Appeal 
thought it enough that the prosecution had proved 


‘an agreement to do an act which was forbidden by s 4 of the 
Misuse of Drugs Act 1971.’ 


Both descriptions are accurate, as far as they go. But neither contains 
any reference to the limited nature of the agreement proved: it was an 
agreement on a specific course of conduct with the object of producing 
cocaine, and limited to that course of conduct. Since it could not 
result in the production of cocaine, the two appellants by pursuing it 
could not commit the statutory offence of producing a controlled 
drug. The appellants, who did get a chemist to take on the impossible 
job of extracting cocaine from the powder, may perhaps be treated as 
having completed their agreed course of conduct; if so, they com- 
pleted it without committing the statutory offence. Perhaps, however, 
it would be more accurate to treat them as having desisted before they 
had completed all that they had agreed to do; but it makes no differ- 
ence because, had they completed all that they had agreed to do, no 
cocaine would have been produced. If, therefore, their agreement, 
limited as it was to a specific course of conduct which could not 
result in the commission of the statutory offence, constituted (as the 
Court of Appeal held) a criminal conspirary, the strange consequence 
ensues, that by agreeing on a course of conduct which was not crim 
inal (or unlawul) the appellants were guilty of conspiring to commit 
a crime. 

On these facts the appellants submit that the evidence reveals no 
‘conspiracy at large,’ by which they mean an agreement in general 
terms to produce cocaine if and when they could find a suitable raw 
material, but only the limited agreement, to which I have referred. 
Counsel for the appellants concedes that, if two or more persons 
decide to go into business as cocaine producers, or, to take another 
example, as assassins for hire (e g ‘Murder Incorporated’), the mere 
fact that in the course of performing their agreement they attempt to 
product cocaine from a raw material which could not possibly yield 
it, or, in the second example, stab a corpse, believing it to be the body 
of a living man, would not avail them as a defence: for the perform- 
ance of their general agreement would not be rendered impossible by 
such transient frustrations. But performance of the limited agreement 
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proved in this case could not in any circumstances have involved the 
commission of the offence created by the statute. 

The answer sought to be made by the Crown (and accepted by the 
Court of Appeal) is that the offence of conspiracy is committed when 
an agreement to commit, or to try to commit, a crime is reached, 
whether or not anything is, or can be, done to perform it. It is wrong, 
on their view, to treat conspiracy as a ‘preliminary’ or ‘inchoate’ 
crime, for its criminality depends in no way on its being a step towards 
the commission of the substantive offence (or, at common law, the 
unlawful act). On this view of the law the scope of agreement is irrele- 
vant: all that is needed to constitute the crime is the intention to 
commit the substantive offence and the agreement to try to do so. 

If the Court of Appeal is right, Haughton v Smith(3) can have no 
application in cases of conspiracy. But neither history nor principle 
supports this view of the law. In Board of Trade v Owen(9) Lord 
Tucker, quoting with approval some observations from Wright, J.’s, 
little classic, The Law of Criminal Conspiracies and Agreements (pp. 
80, 83, 86, 88) and some passages from Sir William Holdworth’s some- 
what larger work, The History of English Law (vol. 5, pp. 203, 204), 
accepted that the historical basis of the crime of conspiring to commit 
a crime (the case with which we are now concerned) was that it devel- 
oped as an ‘auxiliary’ (Wright, J.’s word) to the law which creates the 
crime agreed to be committed. Lord Tucker accepted Holdsworth’s 
comment that 


‘It was inevitable, therefore, as Stephen (History of the Criminal 
Law, vol. 2, p. 227) has said, that conspiracy should come to be 
regarded as a form of attempt to commit a wrong.’ 


Lord Tucker concluded his survey with these words: 


‘Accepting the above as the historical basis of the crime of con 
spiracy, it seems to me that the whole object of making such agree- 
ments punishable is to prevent the commission of the substantive 
offence before it has even reached the stage of an attempt .. .’ 

Lord Tucker, in whose opinion the other noble and learned Lords 
sitting with him concurred, by stressing the ‘auxiliary’ nature of the 
crime of conspiracy and by explaining its justification as being to pre- 
vent the commission of substantive offences, has placed the crime firm- 
ly in the same class and category as attempts to commit a crime. Both 
are criminal because they are steps towards the commission of a sub- 
stantive offence. The distinction between the two is that, whereas a 
‘proximate’ act is that which constitutes the crime of attempt, agree- 
ment is the necessary ingredient in conspiracy. The importance of the 
distinction is that agreement may, and usually will, occur well before 
the first step which can be said to be an attempt. The law of con- 
spiracy thus makes possible an earlier intervention by the law to pre- 
vent the commission of the substantive offence. But the distinction has 
no relevance in determining whether the impossibility of committing 
the substantive offence should be a defence. Indeed on the view of the 
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Director of law authoritatively explained and accepted in Owen’s case(9), logic 
Public and justice would seem to require that the question as to the effect of 
Prosecutions v the impossibility of the substantive offence should be answered in the 
Nock & Another same way whether the crime charged be conspiracy or attempt. 

It is necessary, therefore, to analyse the decision in Haughton v 
Smith(3) in order to determine whether it can reasonably be applied 
ee vee to cases of conspiracy. The Court of Appeal thought that there were 

difficulties. But I do not agree. 

It was, somewhat half-heartedly, suggested by the Crown that the 
House might reconsider the decision, which we were told is causing 
difficulties in some respects. It is, however, a very recent decision; and a 
unanimous one reached after full argument which brought to the 
attention to this House the relevant case law and exposed the diffi- 
culties. More importantly, the decision is, in my respectful opinion, 
correct in principle. I would not question the decision, though its 
proper limits may have to be considered. The House decided the case 
on two grounds, either of which would have sufficed, standing alone, 
to support the decision, but both of which commended themselves 
to the House. They may be described as the statutory (and narrower) 
ground and the common law principle. 

[he statutory ground was provided by ss 22 and 24(3) of the Theft 
Act, 1968. The offence being considered by the House was one of 
attempting to handle stolen goods. At the time of the attempted 
handling, the goods had been (this was conceded) restored to lawful 
custody. The House ruled that, in the case of a statutory offence: 


House of Lords 


‘The only possible attempt would be to do what Parliament 
has forbidden. But Parliament has not forbidden that which the 
accused did, i e handling goods which have ceased to be stolen 
goods . . . Here the mens rea was proved but there was no actus 
reus so the case is not within the scope of the section.’ 


With all respect to the Court of Appeal, there is no difficulty in 
applying this line of reasoning to a case in which the allegation is not 
in attempt but a conspiracy to commit a statutory offence. First, 
there is no logical difficulty in applying a rule that an agreement is a 
conspiracy to commit a statutory offence only if it is an agreement 
to do that which Parliament has forbidden. It is no more than the 
application of the principle that an actus reus as well as mens rea must 
be established. And in the present case there was no actus reus be- 
cause there was no agreement on a course of conduct forbidden by the 
statute. Secondly, the application of such a rule is consistent with 
principle. Unless the law requires the actus reus as well as mens rea 
to be proved, men, whether they be accused of conspiracy or attempt, 
will be punished for their guilty intentions alone. I conclude the consid- 
eration of this ground of decision with a further quotation from Lord 
Reid’s speech: 


‘But such a radical change in the principles of our law should 
not be introduced in this way even if it were desirable.’ 
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The second ground of decision, the common law principle, can be Director of 
summarised in words which commended themselves to all the noble Public 
and learned Lords concerned with the case. In R v Percy Dalton (Lon- __ Prosecutions v 
don) Ltd(10) Birkett, J., giving the judgment of the Court of Crim- Nock & Another 
en Appa ene: House of Lords 

‘Steps on the way to the commission of what would be a crime 

if the acts were completed, may amount to attempts to commit Lord Scarman 

that crime, to which, unless interrupted, they would have led; but 

steps on the way to the doing of something, which is thereafter 

done, and which is no crime, cannot be regarded as attempts to 

commit a crime.’ 


In his speech Lord Hailsham, L.C., added the rider (a logical one) 
> the effect 


‘that equally steps on the way to do something which is there 
after not completed, but which if done would not constitute a 
crime cannot be indicted as attempts to commit that crime.’ 


As in the case of the statutory ground, there is no logical difficulty 
in the way of applying this principle to the law relating to conspiracy 
provided it is recognised that conspiracy is a ‘preliminary’ or ‘auxiliary’ 
crime. And again, as with the statutory ground, common sense and 


justice combine to require of the law that no man should be punished 
criminally for that intention with which he enters an agreement unless 
it can also be shown that what he has agreed to do is unlawful. 

The Crown’s argument, as developed before your Lordships, rests, 
in my judgment, on a misconception of the nature of the agreement 


proved. This is a case not of an agreement to commit a crime capable 
of being committed in the way agreed on, but frustrated by a super- 
vening event making its completion impossible, which was the Crown’s 
submission, but of an agreement on a course of conduct which could 
not in any circumstances result in the statutory offence alleged, i e 
the offence of producing the controlled drug, cocaine. 

I conclude therefore that the two parallel lines of reasoning on 
which this House decided Haughton v Smith(3) apply equally to 
criminal conspiracy as they do to attempted crime. We were referred to 
a recent case in the Court of Appeal, R v Green(11), in which the 
contrary view was expressed, but not developed at any length. The 
court in that case, as also the Court of Appeal in this case, attached 
importance to some observations of Lord Hailsham, L.C., in Haugh 
ton v Smith(3), where the indictment undoubtedly included, as the 
second count, a charge of conspiracy with persons unknown to handle 
stolen goods. Lord Hailsham remarked that he was unable to under- 
stand why the prosecution did not proceed with this charge. He later 
reverted to the point and there is an echo of it in Viscount Dilhorne’s 
speech. In R v Green(11) Ormrod, L.J., who gave the judgment of the 
court treated these remarks as an indication that Haughton v Smith(3) 
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(11) 140 J.P. 112; [1975] 3 AIER 1011 





Justice of the Peace and Local Government Review Reports, August 12, 1978 


Director of 
Public 
Prosecutions v 


Nock & Another 


House of Lords 


JUSTICE OF THE PEACE AND 


is not applicable in cases of conspiracy. The Court of Appeal in the 
instant case took the same view. But I do not think that either Lord 
Hailsham, L.C., or Viscount Dilhorne was saying anything of the sort. 
The conspiracy charged in the second count must have antedated the 
police seizure of the van and the return of the goods to- lawful custody. 
Smith must have agreed to help in the disposal of the goods at a time 
when they were stolen goods and the agreement could be performed. 
It was an agreement to commit an offence which, but for the police 
interruption, would have been committed. There is nothing in Haugh- 
ton v Smith(3) which would prevent such an agreement in such circum- 
stances from being treated as a criminal conspiracy. 

Our attention was also drawn to two cases, on which it may be 
helpful to comment very briefly. In R v McDonough(12) the Court 
of Criminal Appeal held that an incitement to receive stolen goods 
was complete on the making of the incitement even though there were 
no stolen goods, perhaps, even no goods at all. In Haggard v Mason(13) 
the Divisional Court held that the offence of offering to supply a 
controlled drug was committed, even though the drug in fact supplied 
was not a controlled drug. Neither of these cases infringes the prin- 
ciple of Haughton v Smith(3), for in each, as was pointed out in Hag- 
gard v Mason(13) the offence was complete. In R v McDonough(12) 
the actus reus was the making of the incitement and in Haggard’s 
case it was the making of the offer. 

For these reasons I would allow the appeal. However, counsel for 
the Crown informed us that Haughton v Smith(3) has created diffi- 
culties in the enforcement of the law. He referred particularly to the 
pickpocket who finds nothing to steal in the pocket (or wallet) which 
he picks. In my opinion Haughton v Smith provides no escape route 
for such villains, as Lord Hailsham, L.C., called them. In Haughton v 
Smith this House reinstated as decisions of authority R v M‘Pherson(6) 
ind R v Collins(4). In M‘Pherson’s case the jury had convicted M’Pher- 
son of an attempt to steal goods other than those mentioned in the 
indictment. The goods specified in the indictment had been removed 
before he had broken into the house. Quashing his conviction, the 
Court for Crown Cases Reserved held that ‘he could not properly 
be convicted of attempting to commit the felony charged’ (emphasis 
mine). This decision was followed in R v Collins(4), a pickpocket case. 
Here also the indictment was limited to an attempt to commit a specific 
theft, namely to steal the property of the woman in her gown pocket. 
Phere was no affirmative proof that there was anything in the pocket. 
\s Bramwell, B., commented in M‘Pherson’s case(6), such cases depend 
on the nature of the offence charged, and, I would add, on the parti- 
cular facts established or conceded. It is certainly not possible to 
deduce from these cases a rule that he who, with intent to steal, picks 
a pocket but finds nothing to steal must be acquitted of attempted 
theft; nor do I think did any of their Lordships in Haughton v Smith(3) 
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commit themselves to so sweeping a proposition. 

We were invited by the Crown to express an opinion as to the 
correctness or otherwise of three decisions of the Court of Appeal: 
R v Easom(7), Partington v Williams(8) and R v Hussein(14). R v 
Easom and R v Hussein (to which I was a party) were, I think, correctly 
decided, but each, like every other criminal appeal, turned on its 
particular facts and on the way in which the trial judge directed the jury 
on the law. In R v Easom Edmund Davies, L.J., emphasised that in a 
case of theft the appropriation must be accompanied by the intention 
of permanently depriving the owner of his property. This, of course, 
follows from the definition of theft in s 1(1) of the Theft Act, 1968. 
All that R v Hussein(14) decided was that the same intention must be 
proved when the charge is one of attempted theft. Unfortunately in 
R v Hussein the issue of intention was summed-up in such a way as to 
suggest that theft, or attempted theft, could be committed by a person 
who had not yet formed the intention which the statute defines as a 
necessary part of the offence. An intention to steal can exist even 
though, unknown to the accused, there is nothing to steal; but, if a 
man be in two minds whether to steal or not, the intention required 
by the statute is not proved. In Partington v Williams(8) the court 
did, I think, err in its interpretation of Haughton v Smith(3); and | 
respectfully agree with the comments made by my noble and learned 
friend, Lord Diplock, on that case. 


Appeals allowed. 


Solicitors: Clinton Davis & Co; Offenbach & Co; Director of Public 
Prosecutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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COURT OF APPEAL 
(Lord Widgery, C.J., Shaw, L.J., and Lloyd, J.) 


January 31, 1978 
R. v SCHOFIELD 


Criminal Law — Compensation — Order against convicted person — 
Inclusion of interest in amount ordered — Powers of Criminal 
Courts Act, 1973, s. 35(1) 


By s. 35(1) of the Powers of Criminal Courts Act, 1973: ‘. . . a court by 
or before which a person is convicted of an offence ... may... make an 
order . . . requiring him to pay compensation for any personal injury, loss or 
damage resulting from that offence...” 

The applicant pleaded guilty in the Crown Court to charges of obtaining 
property by deception and theft. In each case he was sentenced to suspended 
terms of imprisonment, fined, and ordered to pay compensation which in- 
cluded a sum for interest. He applied to have the order varied by the exclu- 
sion of the amount of interest. 

Held: “loss’’ in s. 35(1) should be given its ordinary meaning and not be 
restricted to any particular kind of loss; in every case it was for the court to 
exercise its discretion as to whether it would include a sum by way of inter- 
est in a compensation order thereby compensating the victim for the loss of 
the use of the money as well as for the loss of the money itself; where, as in 
the present case, the amounts in question are relatively large, the time since 
the committing of the offence was a long one, and there was no question of 
any insufficiency in the defendabt’s means there was no error in principle in 


including a sum by way of interest in the order; the application would be re- 
fused. 


Per Curiam: The machinery under s. 35 is only intended for simple cases. In 


the more complicated cases the victim should be left to his remedy in the civil 
courts. 


Application by Charles Haldane Schofield to have varied a compen- 
sation order made against him at Plymouth Crown Court. 


M. Selfe for the applicant. 


LLOYD, J., delivered the following judgment of the court: On 6th 
May, 1977, the applicant pleaded guilty at Plymouth Crown Court to 
two charges, one of obtaining property by deception and the other of 
theft. He asked for eighteen other similar offences to be taken into 
consideration. On the first count, that of obtaining property by de- 
ception, the particulars were that he dishonestly obtained a portable 
television set by passing a worthless cheque drawn on his bank account 
at Barclays Bank for the sum of £62. On that count he was sentenced 
to six months’ imprisonment suspended for two years, fined £50, 
and ordered to pay £84 compensation under s 35 of the Powers of 
Criminal Courts Act, 1973. On the face of it there is nothing in the 
least unusual about that sentence, but the sum of £84 ordered to be 
paid by way of compensation included a figure of £22 by way of 
interest. It is accepted by counsel for the applicant that this was a 
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suitable case for making a compensation order. The sole question for 
the consideration of the court is whether the recorder was entitled to 
include a sum by way of interest in the compensation order which he 
made. The second count raises precisely the same point. That was a 
case of the theft of a motor cycle, and the sentence on that count 
was twelve months’ imprisonment suspended for two years, to run 
consecutively, making eighteen months’ imprisonment in all, a fine 
of £100, and in addition an order for compensation in the sum of 
£490, to include £80 by way of interest. 

The eighteen offences taken into consideration were all very similar 
to count 1, that is to say, obtaining property by the passing of worth- 
less cheques drawn on the same account at Barclays Bank. Those of- 
fences were all committed between December, 1973, and March, 1974, 
the individual sums varying between about £4 and about £100, the 
total sum being £469.81. In respect of those other offences, the record- 
er made a further compensation order which also included an amount 
by way of interest, the total amount awarded being £567.74. 

As we have indicated, the sole ground of the application is that the 
sentence of the Crown Court was wrong in principle and excessive by 
means of the inclusion of interest in the compensation orders. So far 
as this court is aware, and so far as the researches of counsel have 
gone, the question is a novel one. It is, therefore, necessary to start by 
looking at the language of the 1973 Act, and I read s 35(1) which 
provides: 


‘Subject to the provisions of this Part of this Act, a court by or 
before which a person is convicted of an offence, in addition to 
dealing with him in any other way, may, on application or other- 
wise, make an order (in this Act referred to as ‘‘a compensation 
order’’) requiring him to pay compensation for any personal injury, 
loss or damage resulting from that offence or any other offence 
which is taken into consideration by the court in determining 
sentence.’ 


I need not read the remaining subsections of s 35, or s 36 ors 37, but 
it is worth noting that s 38 makes detailed provision for what is to 
happen in the event of a person who is a beneficiary under a compen- 
sation order subsequently recovering damages in a civil court arising 
out of the same facts. 

Turning back to s 35(1), the important words are ‘compensation 
for any personal injury, loss or damage resulting from that offence’. 
In our judgment, the word ‘loss’ should, in that subsection, be given 
its ordinary meaning and should not be limited or restricted to any 
particular kind of loss. In the case of financial loss, you look to see 
what the loss is which the victim has, in fact, suffered at the time the 
compensation order is made and then, provided the loss results from 
the offences and is not otherwise too remote in law, the court may, 
in its discretion, make a compensation order up to that amount. Thus, 
in a simple case of theft of bank notes, the victim’s loss would not 
necessarily be limited to the loss of the money itself but would, or at 
any rate might, include the loss of the use of the money between the 
date of the theft and the date when the compensation order was 
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made. 

If that is the right construction of s 35, one looks to see whether 
there is anything in the cases which have been decided since the 1973 
Act was passed that would lead to a different conclusion. In several 
recent cases this court has said that the machinery under s 35 is only 
intended tor simple cases. In the more complicated cases, the victim 
should be left to his remedy in the civil courts. Counsel for the appli- 
cant has argued that the inclusion of a sum for interest would lead to 
serious complications in arriving, for instance, at the appropriate rate 
of interest to be taken. If it did lead to such complications, we would 
agree that it would not be a suitable case for summary disposal by way 
of a compensation order under s 35. But we can see no such compli- 
cations or difficulties in the present case. 

If one takes the first count, by way of example, Mr Renshaw, who 
was the owner of the portable television set, received a worthless 
cheque for £62 as long ago as 22nd December, 1973. If he were to 
bring a civil action there would be no doubt that he would recover 
not only the value of the cheque for £62 but also a sum by way of 
interest to cover the period between 22nd December, 1973, and the 
date of the judgment in the civil proceedings. That being so, we can 
see no reason why the criminal court should not, in a suitable case, 
include an equivalent sum when making a compensation order under 
s 35. The fact that the interest cannot be precisely calculated, and, 
indeed, should not be precisely calculated, is no bar. 

We are not, on this application, laying down the rules for every 
case. It will still be for the court, in each case, to exercise its dis- 
cretion as to whether it will include a sum by way of interest or not. 
When the amounts involved are small, and when the time is short, no 
doubt the interest will in practice continue to be ignored, as it has 
apparently been till now. In many cases, as Shaw, L.J., pointed out in 
the course of argument, the question of interest would be academic 
when the means of the defendant are insufficient. But where, as in the 
present case, the amounts are relatively large, where the time is a long 
one, and where there is no question of any insufficiency in the defen- 
dant’s means, we can see no error in principle in including a sum by 
way of interest in the award, thereby compensating the victim for the 
loss of the use of the money 2s well as for the loss of the money itself. 
Counsel for the applicant says that there is no evidence of loss of inter- 
est in the present case. But that is something which in our judgment, 
the recorder, in a case such as the present, was entitled to infer. For 
those grounds, we would refuse the application. 


Application refused, 
Solicitors: Foot & Bowden, Plymouth. 


Reported by G.F.L. Bridgman, Barrister. 
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KAKIS vy GOVERNMENT OF REPUBLIC OF CYPRUS and OTHERS 


Extradition Discharge‘ from custody — Habeas corpus — Passage of 
time since alleged offence — Return to foreign country unjust or 
oppressive — Fugitive Offenders Act, 1967, s. 8(3). 


By s. 8(3) of the Fugitive Offenders Act, 1967: “... the High Court... 
may ... order [an applicant for habeas corpus to be discharged from custody | 
if it appears to the court that... (b) by reason of the passage of time since he 
is alleged to have committed [the offence of which he is accused] . . . it 
would, having regard to all the circumstances, be unjust or oppressive to 
return him.” 

On April 5, 1973, one P was murdered in Cyprus. A warrant for the ar- 
rest of the appellant in connexion with the crime was issued that night, but he 
evaded arrest and escaped to the mountains where he remained until July 
15, 1974. On September 9, 1974, he came to England, being granted by the 
Cyprus government an exit permit for himself and his family. On February 
11, 1976, the attorney-general of Cyprus ordered that extradition proceedings 
should be brought against the appellant for the murder of P. On March 28, 
1977, he was arrested in London. On December 16, 1977, his application to a 
Divisional Court of the Queen’s Bench Division for a writ of habeas corpus 
to secure his release from Pentonville Prison where he was being detained 
under an order of the Chief Metropolitan Magistrate was refused. On appeal 
to the House of Lords, 

Held: the passage of time to be considered was that between April 5, 
1973, and the hearing in the Divisional Court on December 16, 1977, and the 
question for the House was whether the happening of such of those events as 
would not have happened before the trial of the appellant in Cyprus if it had 
taken place with ordinary promptitude had made it unjust or oppressive that 
he should be sent back to Cyprus to stand his trial now; any delay in the 
commencement or conduct of the extradition proceedings brought about by 
the appellant himself by fleeing the country, concealing his whereabouts, or 
evading arrest could not be relied on as a ground for holding it to be either 
unjust or oppressive to return him; but two significant events were the depar- 
ture from Cyprus of a witness on whose alibi evidence the appellant would 
have relied on at his trial, and the settlement of the appellant in England with 
the apparent approval of the Cyprus government; those events would now make 
it unjust and oppressive to send the appellant back to Cyprus for trial, and, ac- 
cordingly (Lord Keith of Kinkel dissenting) the appellant was entitled to be 
discharged under s. 8(3) supra and his appeal should be allowed. 


Appeal by Kyriakos Mariou Kakis against the decision ot a Division- 
al Court of the Queen’s Bench Division refusing his application for a 
writ of habeas corpus addressed to the governor of Pentonville Prison 
and the Secretary of State. 


L Blom Cooper QC and R Plender for the appellant. 
C French QC and M Neligan for the government of Cyprus. 


H Woolf for the respondents. 


Their Lordships took time for consideration. 
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18th May 1978. The following opinions were delivered. 


LORD DIPLOCK: This is an appeal against the refusal by the 
Divisional Court on 16th December, 1977, to make an order under 
s 8(3) of the Fugitive Offenders Act, 1967, preventing the extradition 
of the appellant to Cyprus to stand his trial for the murder of a Mr 
Photiou which he is alleged to have committed at Larnaca in Cyprus 
as long ago as 5th April, 1973. He was first arrested in London on 28th 
March, 1977. The extradition proceedings before the Chief Metro- 
politan Magistrate ended on 12th September, 1977. They resulted in an 
order of committal to Pentonville Prison to await the directions of the 
Secretary of State under s 9 of the Act. 

In the course of the hearings at Bow Street the appellant gave 
evidence that on 5th April, 1973, he was at home at the time that Mr 
Photiou was killed, and this alibi defence was supported by the oral 
evidence of two witnesses, his wife and a Mr Alexandrou who emi- 
grated from Cyprus to England in 1975 and is now settled here. It was 
also submitted on his behalf that the offence of which he was accused 
was an offence of a political character so as to render him immune from 
extradition under s 4(1)(a) of the Act. Evidence as to the political 
situation in Cyprus from 1973 onwards was given in support of this 
submission, which was however rejected by the learned chief magis- 
trate. 

On the application to the Divisional Court for a writ of habeas 
corpus, the appellant relied on two separate grounds on which he 
claimed to be entitled to be released from custody. The first was that 
relied on before the magistrate, viz the political character of the of- 
fence. The second was one which had not been open to him before the 
magistrate, viz the lapse of time since he was alleged to have committed 
the offence. The latter ground is dealt with by s 8(3) of the Act which 
empowers the High Court to order the applicant to be discharged from 
custody 


‘if it appears to the court that... (b) by reason of the passage of 
time since he is alleged to have committed [the offence of which he 
is accused] ... it would, having regard to all the circumstances, be 
unjust or oppressive to return him.’ 


The Divisional Court (Lord Widgery, C.J., Cumming-Bruce, L.J., 
and Park, J) held that on the evidence neither ground for ordering the 
appellant to be released from custody had been made out. Before your 
Lordships’ House the contention that the offence of murder with which 
the appellant is accused (but which he denies) was of a political char 
acter was abandoned and the argument has been confined to the appel- 
lant’s claim to be entitled to be discharged under s 8(3)(b) of the Act. 
This subsection has so recently been the subject of detailed consider- 
ation by this House in Union of India v Narang(1), that I can go straight 
to the chronology of those events which in my view have significance 
in reaching a conclusion whether or not the passage of time since 5th 
April, 1973, has made it unjust or oppressive to return the appellant 
to Cyprus to stand his trial for a murder committed on that date. 





(1) [1977] 2 AN E.R. 348 
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On 5th April, 1973, in Larnaca, three men of whom it is alleged 
the appellant was one, shot down and killed a Mr Photiou. The other 
two were members of a militant political organisation EOKA B and so 
was the appellant. It had been proscribed by the government then in 
power in Cyprus under the presidency of Archbishop Makarios; the 
victim, Mr Photiou, was a member of a pro-Makarios political party 
known as EDEK. A warrant for the arrest of the appellant was issued 
on that same night but he escaped to the mountains where he joined a 
band of fellow members of EOKA B and remained there with them in 
hiding for 15 months until, on 15th July, 1974, they emerged to take 
part in the coup which ousted the Makarios government and replaced it 
temporarily by a government controlled by EOKA B whose aim was to 
achieve the union of Cyprus with Greece. This led within a few days to 
the invasion of Cyprus by the Turkish army and the disruption that 
followed it. After the coup the appellant was able to move about freely 
and openly in that part of Cyprus that was not under Turkish control. 
He decided to emigrate with his family to England and to establish 
himself here. He was granted by the Cyprus government an exit permit 
for this purpose and left with his family for England on 9th September, 
1974. On 7th December, 1974, Archbishop Makarios returned to 
Cyprus. He proclaimed an amnesty. The appellant understood himself 
to be included among those to whom the amnesty applied. So confi- 
dent was he that this was so that he returned to Cyprus in mid-January 
1975 and remained there for two or three weeks winding up his affairs 
in the island. He was granted by the Cyprus government a visa to enter 
Cyprus for this visit and an exit permit to return to England after it. On 
2nd August, 1975, Mr Alexandrou, the witness on whom the appellant 
relies for his alibi at the time of the murder, left Cyprus for England. 
He too had been a supporter of the coup of 7th July, 1974. He feared 
that the opposition which by that time was being shown to the amnesty 
in the House of Representatives might result in a change of policy and 
he thought it safer to come to England where he had already sent his 
wife and children. He has now established himself in business here. 

On 30th October, 1975, the House of Representatives justified Mr 
Alexandrou’s fears. They voted in favour of prosecuting those con- 
cerned in the unsuccessful coup; and thereafter the policy of refrain- 
ing from prosecuting political opponents of the government for crimes 
which they had committed before the coup was abandoned. It had been 
adopted in the interests of pacification in an endeavour to heal old 
wounds. On 11th February, 1976, the Attorney-General of Cyprus 
ordered that extradition proceedings should be brought against the 
appellant for the murder of Mr Photiou on 5th April, 1973. On 10th 
March, 1976, the necessary documents under the Fugitive Offenders 
Act, 1967, were sent by the Cyprus government to the Foreign and 
Commonwealth Office in London. 

For reasons into which it is unnecessary to enter, save to mention 
that the appellant was in no way responsible for them, it took until 
15th February, 1977, before an authority to proceed under s 3 of the 
Fugitive Offenders Act, 1967, was issued by the Secretary of State. 
As already mentioned, it was on 28th March, 1977, that the appellant 
was arrested in London; and on 16th December, 1977, that the appli- 
cation to the Divisional Court for habeas corpus was refused. 
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My Lords, the passage of time to be considered is the time that 
passed between the date of the offence on 5th April, 1973, and the 
date of the hearing in the Divisional Court on 16th December, 1977, 
for that is the first occasion on which this ground for resisting extra- 
dition can be raised by the accused. So one must look at the complete 
chronology of events that I have summarised above and consider 
whether the happening of such of those events as would not have 
happened before the trial of the accused in Cyprus if it had taken 
place with ordinary promptitude has made it unjust or oppressive that 
he should be sent back to Cyprus to stand his trial now. 

‘Unjust’ I regard as directed primarily to the risk of prejudice to the 
accused in the conduct of the trial itself, ‘oppressive’ as directed to 
hardship to the accused resulting from changes in his circumstances 
that have occurred during the period to be taken into consideration, 
but there is room for overlapping, and between them they would cover 
all cases where to return him would not be fair. Delay in the com- 
mencement or conduct of extradition proceedings which is brought 
about by the accused himself by fleeing the country, concealing his 
whereabouts, or evading arrest cannot, in my view, be relied on as a 
ground for holding it to be either unjust or oppressive to return him. 
Any difficulties that he may encounter in the conduct of his defence 
in consequence of delay due to such causes are of his own choice and 
making. Save in most exceptional circumstances it would be neither 
unjust nor oppressive that he should be required to accept them. 

As respects delay which is not brought about by the acts of the 
accused himself, however, the question of where responsibility lies for 
the delay is not generally relevant. What matters is not so much the 
cause of such delay as its effect; or, rather, the effects of those events 
which would not have happened before the trial of the accused if it 
had taken place with ordinary promptitude. So where the application 
for discharge under s 8(3) is based on the ‘passage of time’ under para 
(b) and not on absence of good faith under para (c), the court is not 
normally concerned with what could be an invidious task of consider- 
ing whether mere inaction of the requisitioning government or its 
prosecuting authorities which resulted in delay was blameworthy 
or otherwise. Your Lordships have no occasion to do so in the instant 
case. 

My Lords, in the chronology of events that I have summarised 
which extends over some 4% years from 3rd April, 1973, to 16th 
December, 1977, the failure of the prosecuting authorities to begin 
criminal proceedings against the appellant during the first 15 months 
until the coup in July, 1974, was due to his own action in going into 
hiding in the mountains. So the starting point for the period of time 
that requires to be considered is July, 1974. 

The first significant event thereafter was the departure of the appel- 
lant and his family from Cyprus with the permission of the govern- 
ment of Cyprus that was then in power in order to settle in England. 
Since this happened during the aftermath of the Turkish invasion it 
may not in itself have justified him in thinking that he could proceed 
to establish a home for himself and his family here without any fear of 
extradition. The significance of his visit to Cyprus to clear up his 
affairs in January, 1975, after Archbishop Makarios had returned, is 
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that it confirmed his confidence that no proceedings would be brought 
against him in respect of Mr Photiou’s death, and that he and his family 
could safely settle themselves permanently in England. This he did 
successfully and remained here undisturbed for the next two years 
until his arrest in March, 1977. He set up home as tenant of a council 
house and is in steady employment as a coach driver. 

The next significant event is Mr Alexandrou’s permanent departure 
from Cyprus in August, 1975. This was more than a year after the 
appellant had emerged from hiding and his whereabouts bcth in Cyprus 
and in London were known to the prosecuting authorities in Cyprus. 
Mr Alexandrou is the only witness, apart from the appellant’s wife, 
whose testimony the appellant relies on in support of his alibi at the 
time of the murder. If the murder trial had taken place in Cyprus be- 
fore Mr Alexandrou had left he would have been available and com- 
pellable as a witness for the defence. If the murder trial were to take 
place now in Cyprus Mr Alexandrou could not be corapelled to attend 
and he has given evidence on oath at Bow Street that he is not prepared 
voluntarily to return to Cyprus to give evidence for fear of ill-treatment 
by those who were his political opponents. Your Lordships are in no 
position to form a view as to the strength of the defence of alibi for 
which Mr Alexandrou gave supporting testimony before the chief 
magistrate, but the appellant is entitled to have it considered at his 
trial and it would detract significantly from the fairness of his trial if 
he were deprived of the ability to adduce the evidence of the only 
independent witness who could speak to it. 

My Lords, the Divisional Court appear to have concentrated their 
attention on the period of 18 months between the coup in July, 1974, 
and the institution by the Attorney-General of Cyprus in February, 
1976, of the proceedings to obtain the extradition of the appellant 
more than a year before he was in fact arrested. They asked them- 
selves whether the policy of the Cyprus government in refraining during 
that period from proceeding with the prosecution of political oppon- 
ents for pre-coup offences was blameworthy or not. Having reached the 
conclusion that it was not, they appear to have treated events which 
happened during the period as incapable of making unjust or oppressive 
the return of the appellant to Cyprus to stand his trial in 1978. In the 
result they did not in my view attach sufficient weight to the two 
significant events that did occur during that period, the permanent 
departure of Mr Alexandrou from Cyprus and the settlement of the 
appellant in England with the apparent approval of the Cyprus govern- 
ment. 

Of the former, the Divisional Court said that it was not the passage 
of time but the unwillingness of the witness to return to Cyprus that 
would deprive the appellant of the benefit of his evidence at the trial, 
although, as I have previously pointed out, if the time between the coup 
and Mr Alexandrou’s departure for England in August, 1975, had not 
been allowed to pass without the trial being brought on, he would have 
been an available and compellable witness at it. As respects the latter, 
the Divisional Court does not refer in this connection to the appellant 
having now established himself and his family in England for what, 
with the passage of time before the hearing was 3% years, during which, 
until his arrest in March, 1977, he had justification for believing that 
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the government of Cyprus had no intention of prosecuting him for the 
alleged offence in April, 1973. 

The offence in respect of which the extradition proceedings were 
brought is indeed a grave one, that of murder, though your Lordships 
have been informed that the charge on which he would be tried if he 
were to return to Cyprus would be the lesser one of culpable homicide 
(anglice manslaughter). The gravity of the offence is relevant to whether 
changes in the circumstances of the accused which have occurred 
during the relevant period are such as would render his return to stand 
his trial oppressive; but it is not, in my view, a matter which should 
affect the court’s decision under s 8(3)(b) where the relevant event 
which happened in that period is one which involves the risk of pre- 


judice to the accused in the conduct of the trial itself, as in the case 


of Mr Alexandrou’s departure from Cyprus. 

Giving the best consideration that I can to all the circumstances 
of the case that I have narrated here in summary form only and particu- 
larly to those two matters which I have characterised as significant, 
one going to injustice, the other to oppression, I have reached the 
conclusion that the appellant is entitled to discharge under s 8(3) of 
the Fugutive Offenders Act, 1967. I would allow the appeal accord- 
ingly. 


LORD EDMUND-DAVIES: My Lords, I have had the advantage 
of reading in draft the speech of my noble and learned friend, Lord 
Diplock, and I am in general agreement with the reasons he gives for 
holding that this appeal should be allowed. 

I have, however, one qualification to make. I am unable to concur 
in the following passage in his speech: 


‘As respects delay which is not brought about by the acts of the 
accused himself . . . the question of where responsibility lies for the 
delay is not generally relevant. What matters is not so much the 
cause of such delay as its effect; or, rather, the effects of those 
events which would not have happened before the trial of the 
accused if it had taken place with ordinary promptitude.’ 


In my respectful judgment, on the contrary, the answer to the question 
of where responsibility lies for the delay may well have a direct bearing 
on the issues of injustice and oppression. Thus, the fact that the re- 
questing government is shown to have been inexcusably dilatory in 
taking steps to bring the fugitive to justice may serve to establish both 
the injustice and the oppressiveness of making an order for his return, 
whereas the issue might be left in some doubt if the only known fact 
related to the extent of the passage of time, and it has been customary 
in practice to avert to that factor; see, for example, R v Governor of 
Pentonville Prison, ex parte Teja(2) per Lord Parker, C.J., and the 
speeches of this House in Union of India v Narang(1). Despite this 
qualification, however, the circumstances of the instant case are such 
that, as already indicated, I concur in holding that the appeal should 
be allowed. 





(1) [1977] 2 AIL E.R. 348 
(2) [1971] 2 AIL ER 11; [1971] 2 QB 274 
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LORD RUSSELL OF KILLOWEN: I have had the advantage of 
reading in draft the speech of my noble and learned friend, Lord 
Diplock. I agree with it and with his conclusion that this appeal should 
be allowed. I would only add this comment on s 8(3)(b) of the 1967 
Act. It is not merely a question whether the length of the time passed 
would make it unjust or oppressive to return the fugitive. Regard must 
be had to all the circumstances. Those circumstances are not restricted 
to circumstances from which the passage of time resulted. ‘They include 
circumstances taking place during the passage of time which may (as I 
think here) give to the particular passage of time a quality or sign: fi- 
cance leading to a conclusion that return would be unjust or oppressive. 


LORD KEITH OF KINKEL: In these proceedings the government of 
the Republic of Cyprus alleges that the appellant, Mr Kakis, on 5th 
April, 1973, at Larnaca, Cyprus, did shoot and kill one Georghios 
Photiou. There is evidence that the appellant and others said to have 
been associated with him in the shooting were members of a political 
grouping known as EOKA B, which favoured union of Cyprus with 
Greece (‘Enosis’), while Mr Photiou belonged to a party called EDEK, 
which supported the policies of the then President, Archbishop Makar- 
ios. Thus the alleged crime may have had political implications and the 
appellant, both in the proceedings before the Chief Metropolitan 
Magistrate and in his application to the Divisional Court for a writ of 
habeas corpus, relied on s 4(1)(a) of the Fugitive Offenders Act, 1967, 
as exempting him from extradition on the ground that the offence of 
whch he was accused was an offence of a political character. This 
submission was rejected both by the Chief Magistrate and by the Divis- 
ional Court, and it was not advanced to your Lordships’ House. 

Before the Divisional Court the appellant claimed discharge from 
custody on a second ground, namely that set out in s 8(3)(b) of the 
1967 Act. The subsection provides: 


‘ 


. the High Court . . . may, without prejudice to any other 
jurisdiction of the court, order the person committed to be dis- 
charged from custody if it appears to the court that — (a) by reason 
of the trivial nature of the offence of which he is accused or was 
convicted; or (b) by reason of the passage of time since he is alleged 
to have committed it or to have become unlawfully at large, as the 
case may be; or (c) because the accusation against him is not made 
in good faith in the interests of justice, it would, having regard to all 
the circumstances, be unjust or oppressive to return him.’ 


The Divisional Court decided against the appellant on his submission 
based on para (b), and the question is whether their decision was cor- 
rect. 

The nature of the function of this House in reviewing a decision of 
the Divisional Court under s 8(3) of the 1967 Act was recently con- 
sidered in Union of India v Narang(1). It was held that the matter is to 
be approached in the same way as the review of any decision of a 
subordinate court on an issue of fact, and that this House is entitled 
and indeed bound to draw its own inferences from the primary facts 
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and to form an independent opinion on the matter of injustice or 
oppression, while giving due weight to the conclusion of the court 
below. 

It is now necessary to set out the primary facts as regards the sequence 
of events since the killing of Mr Photiou on 5th April, 1973. These are 
for all practical purposes undisputed. A warrant was immediately issued 
for the arrest of the appellant in connection with the killing, but he 
took to the hills and remained a fugitive until, on 15th July, 1974, 
there occurred a ‘coup’, in which he participated, which ousted the 
government of President Makarios and temporarily installed a pro- 
Enosis regime. This led to the Turkish invasion of Cyprus on 20th 


July, 1974, with consequent disruption and confusion. On 9th Septem- 


ber, 1974, the appellant left Cyprus for England with his wife and 
children, having received an exit permit from the Ministry of the 
Interior. In December, 1974, President Makarios, who had been out 
of Cyprus since the July coup, returned there and made a speech in 
which he said that he granted amnesty to those who had been involved 
in political offences and those who took part in the coup. On 16th 
January, 1975, the appellant, no doubt relying on this statement, 
visited Cyprus in order to clear up his affairs there. He left on 14th 
February, 1975, having again received an exit permit from the Min- 
istry of the Interior. Since then the appellant has been settled in this 
country with his family, working as a bus driver. On 24th July, 1975, 
an inquest was held into the death of Mr Photiou, and as a result of 
it a further warrant was issued for the arrest of the appellant. On 2nd 
August, 1975, one George Alexandrou, on whose evidence, as | shall 
mention later, the appellant relies in support of an alibi, left Cyprus 
and came to England. On 30th October, 1975, the House of Repre- 
sentatives refused to legislate so as to give legal effect to the amnesty 
announced by President Makarios, and it passed a resolution in favour 
of prosecuting the main participants in the coup of July, 1974. On 21st 
February, 1976, the government of Cyprus applied to the Chief Metro- 
politan Magistrate for a provisional warrant of arrest against the appel- 
lant, but this was refused. Thereafter depositions were taken in Cyprus, 
a third warrant for the arrest of the appellant was issued there, and on 
10th March, 1976, extradition documents were sent to the Foreign 
and Commonwealth Office with a request for authority to proceed. 
Some correspondence ensued between the Foreign and Common- 
wealth Office and the government of Cyprus, and it was not until 16th 
February, 1977, that authority to proceed was issued. The appellant 
was arrested in London on 28th March, 1977, and he was committed 
on 12th September, 1977. The hearing before the Divisional Court took 
place on 20th November and 15th December, 1977, and on 16th 
December, 1977, the application for a writ of habeas corpus was 
refused. 

My Lords, the decision in Union of India v Narang(1) makes it clear 
that, in considering the effects of passage of time under s 8(3) of the 
1967 Act, no account is to be taken of time that has passed by reason 
of action taken by the fugitive himself with a view either to con- 
cealing the commission of the offence alleged against him or his involve- 
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ment in it, or to hindering the criminal authorities in bringing him to 
trial. Accordingly, I think it proper to leave out of account in the 
present case the period of time, from the killing of Mr Photiou on 5th 
April, 1973, until the coup of July, 1974, during which the appellant 
was in hiding in the mountains. 

The case of Narang also indicates that it may be relevant to consider 
the extent to which the passage of time has been due to dilatoriness on 
the part of the requesting authority. As regards the period of 18 months 
between the date of the July, 1974, coup and the date (10th March, 
1976) when the Attorney-General of Cyprus commenced extradition 
proceedings, it is not altogether fair to say that this period elapsed 
owing to dilatoriness on the part of the authorities in Cyprus. At the 
beginning the de facto government was one with which the appellant 
was in favour politically. Then the Turkish invasion plainly caused 
widespread disruption and the political situation remained very con- 
fused. Following the return of President Makarios in December, 1974, 
and his amnesty announcement, governmental policy appears to have 
been against any prosecution of participants in the coup, of whom 
the appellant was one. This policy was overturned by the House of 
Representatives at the end of October, 1975, and the constitutional 
power of President Makarios to declare an amnesty was contraverted., 
It was not long after this reversal of policy that the Attorney-General 
of Cyprus took his decision to commence extradition proceedings 
against the appellant. In the circumstances I do not consider that it 
would be in any way proper to say that the authorities in Cyprus were 
at fault in not taking steps to bring the appellant to trial during this 
period, At the same time it is perfectly plain that the appellant him- 
self bears no responsibility whatever for the lapse of this particular 
period. I think there is room for the view that it was inevitable in the 
light of all the circumstances. 

Then there is the period of time from 10th March, 1976, when the 
Attorney-General of Cyprus instituted the extradition proceedings, 
until 29th November, 1977, when the Divisional Court first enter- 
tained the application of the appellant for exemption from extradi- 
tion on the ground of passage of time. This was a lengthy period but 
there is no evidence that the proceedings were unnecessarily or unduly 
protracted, so it must be taken to have necessarily resulted from the 
fact that extradition proceedings required to be instituted. This was due 
in the first place to the appellant’s voluntary act in leaving Cyprus, 
which it may reasonably be inferred was motivated, at least in part, by 
a desire to prevent, or at least make more difficult, his being brought 
to trial for the killing of Mr Photiou. The government of Cyprus did, 
however, permit him to leave, not only on his original departure in 
September, 1974, but also at the conclusion of his brief visit in Feb- 
ruary, 1975. By so doing the government of Cyprus helped to bring 
about the passage of time necessary for the disposal of its request for 
extradition. That I consider to be the true significance of the granting 
to the appellant of the two exit permits. It may seem in a broad sense 
unfair that the government of Cyprus should allow the appellant to 
leave the country in awareness of his alleged involvement in the killing 
of Mr Photiou and later seek his extradition to stand trial for the 
killing, but in so far as that consideration might have a bearing on the 
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question of injustice or oppression it is not relevant to be taken into 
account, following the decision in Narang(1), if it is not connected 
in some way with the passage of time. In so far as it is not so con- 
nected, it is important, in my opinion, to avoid being influenced by 
this consideration, because the Act of 1967 does not authorise its being 
treated as a relevant one on its own merits. Keeping in mind the nature 
of the connection as I have stated it, | am of opinion that this cir- 
cumstance is entitled to some weight, but that it is to a considerable 
extent counter-balanced by that to be attached to the appellant’s own 
act in leaving Cyprus. 

So much for the circumstances under which the passage of time 
took place. Other circumstances relevant for consideration are that the 
appellant has since September, 1974, led a settled life in this country 
with his family and that the nature of the offence with which he is 
charged is extremely serious. Then there is the matter of the alibi 
evidence tendered by the appellant before the learned chief magistrate. 
That evidence was to the effect that at the time of the shooting of Mr 
Photiou he was at home in the company of his wife and one George 
Alexandrou, a former sergeant of police in Larnaca. Mrs Kakis and Mr 
Alexandrou gave evidence in support of the alibi. Both of them deposed 
that they would not be prepared to give evidence in Cyprus at the trial 
of the appellant because of fear for their personal safety, and in the 
case of Mr Alexandrou also through fear of arrest. It appears that Mr 
Alexandrou was on the same side politically as the appellant. The 
Deputy Attorney-General of Cyprus has sworn an affidavit that Mr 
Alexandrou is not wanted there for any offence and that he would not 
be arrested if he visited Cyprus, nor would he be refused permission to 
leave. It was submitted on behalf of the appellant that in the circum- 
stances the passage of time had damaged his prospects of obtaining a 
fair trial, because it had had the effect of depriving him of his alibi 
evidence which would otherwise have been available, and that this was 
relevant to be taken into account in considering whether it would be 
unjust or oppressive to return him. It is readily to be accepted that any 
circumstance which might impair the fairness of the trial is a relevant 
consideration for this purpose, if it arises out of the passage of time or 
is likely to have an enhanced effect by reason of the passage of time. 
I do not consider that there can be any question of the latter. Assum- 
ing, therefore, that the appellant would necessarily be deprived of the 
alibi evidence of his wife and Mr Alexandrou, and accepting that this 
would impair the fairness of his trial, can it be said that this arises out 
of the passage of time? Mrs Kakis and Mr Alexandrou both left Cyprus 
in the course of the period of time which is under consideration, the 
former along with her husband in September, 1974, and the latter in 
August, 1975. One of the difficulties is that the effect of their depart- 
ure would have been precisely the same had they left at an earlier stage, 
for example when the appellant was in hiding in the mountains, It can 
thus be said that their departure is an event of such a nature as might 
of its own force and independently of the passage of time, operate to 
cause injustice. But that would, I think, be too strict a view. I con- 
sider that the reasonable approach is to look at the situation as it 
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actually arose, and to take account that had the appellant been brought 
to trial before either or both of the witnesses in question had left 
Cyprus his and her evidence would have been available. Even so, the 
departure of Mrs Kakis has no connection whatever with the passage 
of time after September, 1974, nor that of Mr Alexandrou with the 
passage of time after August, 1975. 

A further aspect which should not, in my view, be completely 
ignored is the likely quality of the alibi evidence. The Divisional Court 
did not have the opportunity of seeing or hearing the two witnesses, 
nor, if they had, would it have been appropriate to comment on reli- 
ability and credibility lest this should prejudice the actual trial. But 
one of the witnesses was the wife and the other the friend and political 
affiliate of the applicant. Alibi evidence is often suspect, and care 
should, in my view, be taken to see that too ready a loophole is not left 
open in extradition proceedings for the applicant to escape by calling 
alibi evidence which would not be available at the trial and the quality 
of which there is little or no means of assessing. Finally, I do not con- 
sider that it should be accepted without any reservation that in this 
case the alibi evidence would in the actual event not be made avail- 
able, either through the witnesses going to Cyprus or through its being 
taken under appropriate procedure in this country. In the result, I am 
of the opinion that the amount of weight to be attributed to the 
matter of the alibi evidence is limited. 

Some reliance was also placed by counsel for the appellant on cer- 
tain other aspects of the evidence in the case, principally of a forensic 
scientific nature, claimed to be affected by the passage of time. I dc 
not attach any significance to these aspects. 

Having given the best consideration I can to all the aspects of the 
case concerned with the passage of time since 5th April, 1973, I have 
come to the conclusion that it would not be unjust or oppressive to 
return the appellant to stand trial in Cyprus. The interests of justice 
normally require that persons accused of serious crimes should be 
brought to trial. The issues likely to arise on trial in this case are not 
complicated, and in my opinion the passage of time has not had the 
effect, having regard to all relevant circumstances as I have endeavour- 
ed to analyse them, of significantly impairin,; the fairness of the trial 
the appellant would be likely to receive. On the question whether his 
return would be oppressive, I consider that while the long period dur- 
ing which the appellant has been settled in this country is of great 
importance it is outweighed by the extremely serious character of the 
crime with which he is charged, and that the other circumstances 
relevant to be taken into account are not sufficient to tilt the balance 
in favour of his discharge. 

I am, therefore, of opinion that the decision of the Divisional 
Court was correct, and I would dismiss the appeal. 


LORD SCARMAN: I have had the opportunity of reading in draft 
the speech delivered by my noble and learned friend, Lord Diplock. 
I agree with it and would allow the appeal. The injustice in now return- 
ing the appellant to face trial for a murder committed on 5th April, 
1973, is that Mr Alexandrou, a witness on whom he relies for his de- 
fence of alibi, is no longer an available and compellable witness in 
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Cyprus. Mr Alexandrou left Cyprus in August, 1975, and is not willing 
to return, even for a limited time. The oppressiveness in returning the 
appellant for trial would arise because during the years that have elap- 
sed since the end of July, 1974, events have conspired to induce in the 
appellant a sense of security from prosecution. Yet during these years 
he has not led the life of a fugitive from justice. On the contrary, he 
has settled in this country openly and, as it must have appeared to 
him, with the assent of, or at the very least without objection by, the 
authorities in Cyprus. It was not until February, 1976, that proceed- 
ings were instituted in Cyprus to seek extradition and not until March, 
1977, that he was arrested. The loss of his compellable witness and the 
build-up of his sense of security both result from the passage of time, 
the effect of which, according to s 8(3) of the Fugitive Offenders Act, 
1967, has to be considered ‘having regard to all the circumstances’. It 
is not permissible, in my judgment, to consider the passage of time 
divorced from the course of events which it allows to develop. For 
the purposes of this jurisdiction, time is not an abstraction but the 
necessary cradle of events, the impact of which on the applicant has 
to be assessed. I have no doubt that the events in this case, which have 
been made possible by the passage of time since July, 1974, would now 
make it unjust and oppressive to send the appellant back to Cyprus 
for trial. 


Appeal allowed. 


Solicitors: Philip Hodges & Co; Charles Russell & Co; Treasury 
Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL R v Craydon 
(Lawton, L.J., Swanwick, J., and Gibson, J.) 
Court of Appeal 
February 9, 1978 


R. v CRAYDEN 


Criminal Law Evidence Trade or business records Medical 
record of patient at National Health Service Hospital Criminal 
Evidence Act, 1965, s. 1(1). 


By s.1(1) of the Criminal Evidence Act, 1965: ‘In any criminal proceed- 
ings where direct oral evidence of a fact would be admissible, any statement 
contained in a document and tending to establish that fact shall, on pro- 
duction of the document be admissible as evidence of that fact .. .’’ subject 
to certain conditions laid down in the sub-section. 

By s.1(4) “In this section . . . “‘business’’ includes any public transport, 
public utility or similar undertaking carried on by a local authority and the 
activities of the Post Office.” 

To rebut the appellant’s defence that police officers had used violence to 
get a confession from him, the judge at his trial on charges of burglary allowed 
the prosecution under s.1(1) (supra) to put in evidence the medical records 
of the appellant at a National Health Service hospital to which he went when 
he had been released on bail after being charged at the police station. The 
appellant was convicted. On appeal, 

Held: every one of the activities specified by the enlarging words in s.1(4) 
of the Act had in it an element of supplying services or goods, and the word 
“business” in the Act had a commercial connotation; although the hospital 
authorities had to perform many activities far removed from medical treat- 
ment, €.g., Maintaining the premises and the equipment therein, those activi- 
ties were ancillary to the main purpose of the hospital, and the services they 
provided could not be a “business”? within the meaning of the word in the 
Act of 1965; accordingly, the hospital record should not have been admitted 
in evidence, and the appellant’s conviction would be quashed. 

Per Curiam: Whether a hospital outside the National Health Service should 
be adjudged to be a business for the purposes of the Act of 1965 did not 
arise for decision in this appeal. 


Appeal by Raymond John Crayden against his conviction at Inner 
London Crown Court of burglary. 


G Graeme for the appellant. 
Ann Goddard for the Crown. 


Cur adi 


9th February, 1978. LAWTON, L.J., read the following judgment Lawton, L.J. 
of the court: On 12th May, 1977, the appellant was convicted in the 
Inner London Crown Court on two counts of burglary and sentenced 


to nine months’ imprisonment on each count, the sentences to run 
consecutively. He appeals against the convictions by leave of the 
single judge. 

On 13th April, 1976, and again on 15th April, 1976, two houses in 
Eltham were burgled. On 17th April, at about 1.30 a m, the appellant 
was stopped on the highway by police officers. His conduct aroused 
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their suspicions. His answers to their questions made them even more 
suspicious. They arrested him and took him to the police station. 
There, according to the Crown, he admitted orally that he had burgled 
both houses and later he made a written confession to the same effect. 
At his trial the appellant alleged through counsel in cross-examination 
and in his evidence that both his oral admissions and the written con- 
fession had been obtained from him by the use of violence. He said that 
one police officer had slapped him two or three times in the face and 
had punched him on the jaw. Later that day the appellant was released 
on bail. At about 6.15 p m, as the result of a complaint made by the 
appellant’s wife, a chief inspector called at the appellant’s house. At 
the trial he was called by the Crown. He said that he had noticed a red 
mark and a slight swelling on the appellant’s left cheek bone. The 
appellant had demonstrated to him a clicking sound which could be 
heard as the appellant opened and closed his mouth. He had also seen 
a red mark on the appellant’s left side. The appellant told him that he 
had sustained these injuries while in police custody. He had declined 
examination by a police doctor, saying that he was going to the Brook 
Hospital which is a national health service hospital. 

The trial began on Wednesday, 4th May, 1977. On Thursday, 5th 
May, ‘a trial within a trial’ started as a result of the appellant’s counsel 
submitting that the oral admissions and the written confession relied 
on by the Crown had not been made voluntarily. During the adjourn- 
ment over the weekend, someone on the Crown’s side decided that it 
might be worth while finding out what, if anything, had happened at 
the Brook Hospital. The appellant had been there. He had been exam- 
ined by a casualty officer, a Dr Fraser, at 6.35 pm on 17th April, 
1976, An X-ray had been taken of the appellant’s jaw and a radiologist 
had examined the film and had written on a report form ‘N.B.I.’, 
meaning ‘no bone injury.’ 

On Monday, 9th May, the Crown called a Miss Sherlock. She said 
that she was the chief medical records officer and that she had with 
her the notes taken by Dr Fraser on his examination of a patient 
named Raymond John Crayden and a radiologist’s report on the same 
patient. Dr Fraser was no longer on the staff of the hospital. There 
was no evidence as to whether the radiologist was still there. 

Counsel for the Crown (who was not Miss Goddard) asked the 
deputy circuit judge to admit these medical records in evidence under 
s 1 of the Criminal Evidence Act, 1965. He submitted, first, that they 
were a record relating to a business which had been compiled in the 
course of that business, and, secondly, that Dr Fraser and the radio- 
logist could not reasonably be expected to have any recollection of 
the matters dealt with in the information set out in the record. The 
appellant’s counsel objected on the ground that hospital medical 
records did not come within the 1965 Act and that in any event, in 
the circumstances of this case, Dr Fraser might well have remember- 
ed his examination of the appellant because his notes set out the 
appellant’s allegation that he had been struck with a fist. The probabil- 
ities were that the appellant had told him that he had been struck ina 
police station. 

The judge ruled that the medical records were admissible. At the 
end of ‘the trial within a trial’ he also ruled that the oral admissions 
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and the confession were admissible. Following this ruling Miss Sherlock 
was recalled. She produced the medical record for the jury’s consider- 
ation. The entries in it made by Dr Fraser, together with the radio- 
logist’s report, supported the Crown’s contention that the appellant 
had suffered no injury while in the police station. The jury convicted. 

The sole question for consideration in this appeal is whether the 
judge should have admitted the medical record in evidence. Without 
the provisions of s 1 of the Criminal Evidence Act, 1965, they could 
not have been admitted: they contained hearsay. 

The 1965 Act has a history. For some years before the House of 
Lords’ decision in Myers v Director of Public Prosecutions(1) prose- 
cutors had tried to solve the problem of how to prove marks of identi- 
fication on mass produced articles. A practice grew up of calling wit- 
nesses from the manufacturers, who had no personal knowledge of the 
facts, to produce records which had come into existence during the 
course of production. In Myers v Director of Public Prosecutions(1) the 
House of Lords adjudged that such records were not admissible in 
evidence because they contained hearsay. This decision made the prose- 
cution of some criminals, particularly car thieves and receivers, dif- 
ficult. Parliament intervened quickly. On 2nd June, 1965, the Criminal 
Evidence Act was passed. The fact that it was passed so soon after 
the decision in Myers v Director of Public Prosecutions(1) does not, 
however, justify us in inferring that the intention was solely to make 
admissible the kind of evidence which the House of Lords had adjudged 
to be inadmissible. Our duty is to infer what Parliament intended from 
the words in the 1965 Act and to construe it accordingly. The long 
title says that the Act is one ‘to make certain trade or business records 
admissible’, not all such records. Section 1(1) provides that to ‘be 
admissible ... the document’ must be, or form 


‘part of, a record relating to any trade or business and compiled, 
in the course of that trade or business, from information supplied 
. . . by persons who have, or may reasonably be supposed to have, 
a personal knowledge of the matters dealt with in the information 
they supply...’ 


Section 1(4) provides that 


‘ 


“business” includes any public transport, public utility or 
similar undertaking carried on by a local authority and the activities 
of the Post Office.’ 


When an ‘inclusive’ interpretation provision of this kind is in an Act 
it has the effect of enlarging the ordinary meaning of the word in the 
body of the statute to the extent only provided by the further words 
used and without altering that ordinary meaning: see R v Hermann(2) 
per Lord Coleridge, C.J., and Dilworth v Comrs of Stamps(3) per 
Lord Watson. But what is the ordinary meaning of the word ‘business’? 
The Concise Oxford Dictionary gives ten meanings and during the past 
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R v Craydon 100 years the courts have construed the word in many contexts and in 
some cases have given it a meaning far removed from commerce in 
Court of Appeal connection with which the word is probably most often used. 

Many of these cases were reviewed in Town Investments Ltd v 
Department of the Environment(4). In Rolls v Miller(5) a covenant 
in a lease prohibiting the use of premises for any trade or business 
was held to apply to a use as a charitable ‘home for working girls’, 
and in his judgment Lindley, L.J., said in relation to the dictionary 
meaning of the word ‘business’: 


Lawton, L.J. 


‘The word means almost anything which is an occupation, as 
distinguished from a pleasure anything which is an occupation 
or duty which requires attention is a business — I do not think we 
can get much aid from the dictionary.’ 


In deciding as this court did in Rolls v Miller(5), it looked at the 
object of the covenant and found that it was to prevent the house being 
used otherwise than as a dwellinghouse. This was what led the House 
of Lords in Town Investments Ltd v Department of the Environ- 
ment(4) to adjudge that the use of premises by government servants 
for government purposes constituted occupation of them by the 
Crown ‘for the purposes of a business’ within the ambit of the Counter- 
Inflation (Business Rents) Order, 1973. The mischief which that order 
was intended to curb justified a wide meaning being given to the word 
‘business’: see the speech of Lord Diplock. The last example to which 
we will refer is Bramwell v Lacy(6). In that case a covenant in a lease 
against using the demised premises for ‘any trade, business or any 
dealing whatsoever’ was held to prohibit use of the premises as a 
throat and chest hospital for poor persons, where small payments 
were made by the patients according to their means. Jessel, M.R., 
adjudged that this activity was a ‘ ‘“‘business” or “in the nature of a 
business”’.’ 

Counsel for the Crown relied strongly on this case, submitting that 
it cannot have been the intention of Parliament to provide that the 
medical records kept at the London Clinic should be admissible in 
evidence whereas those kept at the nearby Middlesex Hospital should 
not be. As in Rolls v Miller(5), the case must be considered against 
its background of fact. The covenant was inserted to protect a resi- 
dential area from non-residential occupation. 

In the 1965 Act the word ‘business’ cannot, in our judgment, have 
been intended to have the wide meaning ascribed to it by Lindley, 
L.J., in Rolls v Miller(5) and by the House of Lords in Town Invest- 
ments Ltd v Department of the Environment(4). Had it been intended 
to have this wide meaning it would have been unnecessary to enlarge 
its meaning by bringing in public transport, public utilities and the 
activities of the Post Office. And why the records relating to these 
activities rather than those relating to government business generally, 
to local government activities such as the social services and direct 
building, and the records kept by the armed services and the police, 
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all of which would have been included in a wide meaning? Had the 
1965 Act been intended to make government records generally ad- 
missible we would have expected to find some words of limitation in 
the Act, otherwise confidential documents which in the past would not 
have been admissible in evidence would have become admissible. An 
example of a class of such documents is provided by the case of Pettit 
v Lilley(7), which related to the regimental records of a serving soldier. 
The Divisional Court adjudged that they were not admissible in evi- 
dence as public documents. The absence of any words of limitation 
points towards a narrower construction of the word ‘business’. 

Every one of the activities specified by the enlarging words in the 
1965 Act relates to an activity which has an element in it of supply- 
ing services or goods although it may not be the only element. The 
supply of goods or services by the bodies specified in s 1(4) is a form 
of commercial activity carried on for the public benefit, but not for 
private profit. It follows, in our judgment, that the word ‘business’ 
as used in the 1965 Act has a commercial connotation. We do not find 
it necessary to construe this word in more precise terms since our only 
task is to say whether the medical records of the Brook Hospital 
produced by Miss Sherlock related to a trade or business. Whether a 
hospital outside the national health service should be adjudged to be a 
business for the purposes of the 1965 Act does not arise for decision 
in this appeal. 

Counsel for the Crown submitted that even if the word ‘business’ 
in the 1965 Act should be construed more narrowly than in such cases 
as Rolls v Miller(5) and Town Investments Ltd v Department of the 
Environment(4) the Brook Hospital would still be within a narrower 
definition. This was because running such a hospital involves many 
activities which are far removed from medical treatment. They include 
appointing staff, maintaining premises and acquiring and maintaining 
equipment, furniture and other movable property (see s 12 of the 
National Health Service Act, 1946). All these activities, however, are 
anciliary to the main purpose of the hospital which is to provide for 
the area in which it is situated a service ‘designed to secure improve- 
ment in the physical and mental health of the people [of that area] 
and the prevention, diagnosis and treatment of illness’ (see s 1 of the 
National Health Service Act, 1946). In our judgment the provision of 
such a service cannot be a business within the meaning of that word 
as used in the 1965 Act. Finally we note that the restricted meaning 
which we have put on the word ‘business’ in the 1965 Act is in line 
with a ruling given by his Honour Judge Buzzard at the Central Crim- 
inal Court in the autumn of 1977 in R v O’Dowd (8). That learned 
judge however did not, so we were told, have his attention invited to 
the authorities cited in argument in this court. 

It follows that the appellant’s hospital record should not have been 
admitted in evidence. That disposes of this appeal because that record 
was relied on by the Crown to rebut the appellant’s defence that police 
officers had used violence to get a confession out of him; it probably 

(4) [1977] 1 AI ER 813 
(5) (1884), 27 ChD 71 

(7) 110 J.P. 218; [1946] 1 All ER 593; [1946] KB 401 
(8) (1977) unreported 
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had some probative value. We found it impossible to hold that this was 
a case to which the proviso to s 2(1) of the Criminal Appeal Act 1968 
could be applied. 

For the sake of completeness, we should add that we did not ac- 
cept counsel for the appellant’s submission that the trial judge was 
wrong in deciding that Dr Fraser could not reasonably have been 
expected to have any recollection of the matters dealt with in the 
medical records. This was a matter for the trial judge to decide. There 
was ample evidence to justify his deciding as he did. The appeal is 
allowed and the conviction is quashed. 


Conviction quashed, 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan 
Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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QUEEN’S BENCH DIVISION Foster Ltd. 
(Lord Widgery, C.J., O'Connor, J., and Lloyd, J.) v Roberts 


March 2, 1978 Queen’s Bench 


P. FOSTER (HAULAGE) LTD. v ROBERTS Division 


Criminal Law — Trial — Plea of guilty — Equivocal plea — Substitution 
of plea of not guilty — Discretion of justices — Plea of guilty in 
mistaken belief that offence charged absolute. 


The appellant company pleaded guilty at a magistrates’ court to charges of 
permitting drivers of motor vehicles to work excessive hours contrary to s.96 
of the Transport Act, 1968, and was fined. The company appealed to the 
Crown Court against conviction and sentence on the ground that when the 
solicitor for the company, addressing the Bench in mitigation of sentence, 
stated that the directors of the company had no knowledge that the offences 
had been committed and had pleaded guilty to the charges because they had 
been advised, inaccurately as the fact was, that the offences charged were 
absolute offences and they could be guilty although ignorant of what had 
occurred the magistrates should have ordered pleas of not guilty to be enter- 
ed in place of the pleas of guilty and then tried the informations. The Crown 
Court refused to remit the case to the magistrates as the company was legally 
represented before the magistrates and the Crown Court was not obliged 
to treat their pleas of guilty as equivocal. The company appealed to the High 
Court. 

Held: for a plea of guilty to be equivocal the defendant must add to the 
plea some qualification which, if true, might show that he was not guilty of 
the offence charged, in the present case the pleas were unequivocal; in a case 
where the defendant was legally represented and it became apparent that his 
lawyer had advised him to plead guilty under a mistaken view of the nature of 
the charge involved the magistrates were called on to consider whether, in the 
exercise of their discretion to permit a change of plea from guilty to not 
guilty, they should order pleas of not guilty to be entered; but on the facts 
found by the Crown Court it was clear that it had not been shown that the 
justices had exercised their discretion wrongly, and the appeal would be dis- 
missed, 


Case Stated by the deputy judge at Bedford Crown Court. 


M Horton for the appellants, P. Foster (Haulage) Ltd. 
M Bowley for the respondent. 


Cur adv vult 
2nd March, 1978. The following judgments were read. 


O’CONNOR, J.: This is an appeal by way of Case Stated from a O'Connor, J. 
decision of the Crown Court at Bedford, given on 26th May, 1976. 
The matter arises from the desire of the appellants, P Foster (Haulage) 
Ltd (‘the company’), on appeal to the Crown Court to resile from pleas 
of guilty made in the magistrates’ court. The company appeared before 
the North Bedfordshire justices on 19th September, 1975, and by its 
solicitor pleaded guilty to 48 offences of permitting drivers to work 
excessive hours contrary to s 96 of the Transport Act, 1968. The 
drivers, who were also legally represented, pleaded guilty to working 
excessive hours. The company was fined £4,800 and ordered to pay 
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£500 costs. 

The company appealed to the Crown Court against conviction and 
sentence. The basis of the appeal against conviction was a submission 
that in the course of the proceedings before the justices it should have 
been appreciated by them that the pleas of guilty had been entered 
because the company, advised by its solicitor mistakenly, thought that 
the offences were absolute and that lack of knowledge, actual or 
constructive, afforded no defence. It was contended that as soon as 
that position emerged then, despite the fact that the company was 
represented and no application to change its pleas was made, the 
justices ought themselves to have ordered pleas of ‘not guilty’ to be 
entered and arranged to try out the informations. 

The Crown Court directed itself correctly and limited its enquiry 
to trying to discover what had happened before the justices. For this 
purpose the Crown Court heard evidence from Mr Borneo, the com- 
pany’s solicitor, and Mr Holland, a director of the company, as to their 
recollection of the proceedings before the justices. It is to be noted 
that it does not appear from the Case whether the justices and/or 
their clerk were invited to attend or indeed were even informed that 
the enquiry was taking place; certainly no evidence from them is 
referred to. The Crown Court has made its findings of fact in a judg- 
ment appended to the Case. Before I summarise these findings, it is a 
necessary inference that before the justices all parties consented to the 
informations being heard together. After the pleas had been taken the 
prosecuting solicitor outlined the case which, in a nutshell, was that 
the drivers had been required to work excessive hours because the 
journeys they were required to make could not be carried out within 
the permitted hours. The solicitor for the drivers then mitigated on 
their behalf to the effect that they had been forced to work excessive 
hours. 

The solicitor for the company then began his mitigation. He told 
the Bench that the company and its directors had no knowledge of 
how to manage a haulage company and so they had employed a trans- 
port manager to run the company for them, and at the material time 
the transport manager was a Mr Brown, who was an experienced man. 
The solicitor then told the Bench that the company and management 
were not aware that the offences had been committed, but that the 
company was pleading guilty to the charges simply because of the 
nature of the charges, that is that it could be guilty without know- 
ledge. He then called a director of the company to give evidence who 
stated that he and the management were not aware that excessive 
hours were being worked; it seems that he was cross-examined as to the 
number of trips that the drivers were working. The solicitor then told 
the Bench that Mr Brown was in court, and without objection by the 
solicitor the chairman asked him questions in order to ascertain what 
number of trips the drivers were required to make. The Bench then 
retired and when they returned the chairman said that the company 
must have been aware that the drivers were working excessive hours 
because of the number of trips they were doing and then imposed the 
fines. 


The Crown Court then gave its reasons for refusing to remit the case 
to the justices in the following terms: 


Coasby Plus, Emsworth, Ham 
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‘In the present case the appellant company was legally repre- Foster Ltd. 
sented before the magistrates and pleas of guilty were entered by v Roberts 
the solicitor. Notwithstanding the strong opening by the prosecu- 
tion and Mr Borneo’s plea and the evidence given on oath, no appli- Queen’s Bench 
cation was made to adjourn to consider the company’s position Darien 
and no application was made to change the pleas. The matter pro- 
ceeded to sentence. There was no equivocation in the mind of the 
company through one of its directors, Mr Holland, when he accepted 
that there was no defence to the charges and the offences were 
absolute. Indeed, there appears to have been none in Mr Borneo’s 
mind either. He was acting as agent for the company. The fact that 
there might have been a mistake in the law by the advisers does 
not in our view make the pleas equivocal. For that reason the first 
ground of appeal has failed. Secondly, it is true that it has been held 
that a clerk to the justices should assist an unrepresented defendant 
to conduct his case, but we cannot accept that either he or the 
court has a duty to advise a company represented by a solicitor, an 
officer of the court, on points of law, or as to what pleas should be 
entered. The defence which it is claimed would have been a com- 
plete answer to the charges has been established law for a number 
of years. Nobody was taken by surprise, as it were, by a recent 
decision or by a new or complicated enactment. The legal repre- 
sentative on his own admission had not taken the trouble to look 
the matter up, relying on his erroneous belief that the offences were 
absolute. In these circumstances we find that the court had no duty 
to the company to treat the pleas as ones of not guilty. For these 
reasons we find that the pleas made before the magistrates were 
unequivocal and the application to remit the cases to the justices 
is refused. The appeal against conviction is dismissed.’ 


O’Connor, J. 


The question of law to be determined by this court are set out in the 
Case: 


‘(i) Whether on the facts as found by us we could reasonably 
have concluded that the [company’s] plea of guilty before the 
[justices] was not equivocal; (ii) Whether we were right in law in 
holding that the fact that there was a mistake in law by the [com- 
pany] and their advisers as to the nature of the offence charged did 
not make their plea equivocal; (iii) Whether we were right in law 
in holding that despite the fact that the offence charged was not an 
offence of absolute prohibition and despite the fact that the [just- 
ices] knew the [company] to be pleading guilty on the basis that 
the offence was one of absolute prohibition, nevertheless because 
the [company| were legally represented the court was not obliged 
to treat the plea as equivocal.’ 


In my judgment, a clear distinction must be drawn between the 
duties of a court faced with an equivocal plea at the time it is made 
and the exercise of the court’s jurisdiction to permit a defendant to 
change an unequivocal plea of guilty at a later stage of the proceed- 
ings. A court cannot accept an equivocal plea of guilty: it has no 
discretion in the matter; faced with an equivocal plea the court must 
either obtain an unequivocal plea of guilty or enter a plea of not 
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guilty. For a plea to be equivocal the defendant must add to the plea 
of guilty a qualification which, if true, may show that he is not guilty 
of the offence charged. An example of this type of qualification is 
found where a man charged with handling a stolen motor car pleads 
‘guilty to handling but I didn’t know it was stolen’. It is not every 
qualification which makes a plea of guilty equivocal; for example, the 
burglar charged with stealing spoons, forks and a camera, who pleads 
‘guilty but I did not take the camera’ is making an unequivocal plea 
to burglary. 

Once an unequivocal plea of guilty has been made, then the position 
is entirely different. From this stage forward until sentence has been 
passed the court has power to permit the plea of guilty to be changed 
to one of not guilty, but the exercise of this power is entirely a matter 
of discretion. This is clearly stated by all of their lordships in S (an 
infant) v Manchester City Recorder(1). In that case the appellant, 
aged 16, had pleaded guilty to attempted rape before a juvenile court; 
the hearing was adjourned for three weeks for reports and on the ad- 


journed hearing the appellant was legally represented and his solicitor 


applied to withdraw the plea of guilty on the ground that the youth 
had made many previous spurious confessions and that his confession 
of guilt was unsafe. The justices refused the application on the ground 
that they were functi officio and had no power to grant it. That deci- 
sion was upheld in the Divisional Court, but tne House of Lords allow- 
ed the appeal. 

All the cases on this topic were reviewed in the House of Lords and, 
in my judgment, it is unnecessary to go behind that case today. Once 
it is recognised that the magistrate’s court has got this discretion, the 
difficulties created by the earlier cases disappear; the contrary view 
led, as Lord Upjohn put it: 


‘understandably enough, in order to do justice to the accused, to 
some rather artificial practices such as accepting a plea of guilty 
provisionally, as explained by Widgery, J., in R. v Blandford Justices, 
ex parte G. (an infant)(2); or in the “guilty but .. .’’ cases, an 
expression used by Lord Goddard, C.J., in R. v Durham Quarter 
Sessions, ex parte Virgo(3), to describe the type of case where the 
accused pleaded guilty but then or at some later stage of the trial 
showed that he misunderstood the nature of the plea for it appeared 
from an explanation by him that he should have pleaded not guilty’. 


Further on Lord Upjohn said: 


‘In future it will be quite unnecessary to accept a provisional plea 


“ 


or to resort to the “guilty but .. .” artifice. If the court, on all the 
facts before it, thinks that it is proper to accept a plea of guilty then 
the court may permit that plea to be withdrawn and a plea of not 
guilty accepted at a later stage up to sentence, that is until the com- 
plete adjudication of conviction. But, my Lords, it is hardly neces- 
sary to add that this discretionary power is one which should only 
be exercised in clear cases and very sparingly.’ 


(1) [1969] 3 AI ER 1230; [1971] AC 481 
(2) [1966] 1 Aii ER 1021; [1967] 1 QB 82 
(3) 116 JP 157; [1952] 1 AN ER 466; [1952] 2 QB 1 
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I turn to the facts of the present case to consider them in the light 
of the decision in § (an infant) v Manchester City Recorder(1). Three 
questions have to be asked: (i) Were the pleas equivocal or unequivocal? 
There is no doubt that the pleas of guilty were unequivocal. (ii) During 
the course of the proceedings did anything happen which made it clear 
to the justices that they should consider exercising their discretion to 
permit a change of plea? The Crown Court has in effect answered this 
question No, on the ground that in cases where the defendant is legally 
represented the fact that it becomes apparent that the lawyer has 
advised a plea of guilty under a mistaken view of the nature of the 
charge involved is not a matter which calls on the justices to consider 
the exercise of their discretion. This is too drastic a view of the effect 
of legal representation. In cases where a defendant is legally represent- 
ed and no application is made to change the plea, it will be rare indeed 
that it can be said that it has become apparent to the justices that they 
should consider exercising their discretion to permit a change of plea. 
However, the presence of an incompetent lawyer cannot act as a bar 
to the use of this discretionary power. Assume that the defendant in 
the Durham Quarter Sessions case(3) had been legally represented and 
his advocate had made the same mistake of law as was made in the 
present case and demonstrated that fact in mitigating for his client, I 
am clear that the justices would be called on to intervene. On its find- 
ings of fact the Crown Court ought to have answered this question Yes, 
and then gone on to enquire into the next question. (iii) Has it been 
shown that by not inviting a change of plea the justices exercised their 
discretion wrongly? On the facts found by the Crown Court this ques- 
tion admits of only one answer, namely, that it is quite clear that it has 
not been shown that the justices exercised their discretion wrongly. 

Let me recapitulate the facts found by the Crown Court. The prose- 
cuting solicitor opened the case to the justices after the pleas; his 
opening of the facts and indeed the pleas of all concerned made it quite 
certain that the drivers had in fact been working excessive hours over a 
substantial period (do not forget there were 48 informations) and it 
was the prosecution’s case that the company required the drivers to 
work the excessive hours. Next came the drivers’ mitigation which was 
to the same effect. Next came the company solicitor who first of all 
told the justices that the directors of the company knew nothing 
about running a haulage business and by inference nothing about the 
relevant requirements of the Transport Act, 1968.1 pause to point out 
that that state of affairs not only could not amount to a defence to the 
informations but is of doubtful value in mitigation. 

Next the justices were told that the company had employed a trans- 
port manager to run the business for it and that at the time of the of- 
fences a Mr Brown was transport manager, a very competent man. It 
was only at this stage that for the first time the justices were told by 
the solicitor that the company was pleading guilty because this was an 
absolute offence. It is submitted that, as soon as they were told that, 
it was their duty to order pleas of ‘not guilty’ to be entered. I cannot 
accept anything of the kind; at best, as I have pointed out, they were 





(1) [1969] 3 AI ER 1230; [1971] AC 481 
(3) 116 JP 157; [1952] 1 AI ER 466; [1952] 2 QB 1 
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Foster Ltd. under a duty to consider exercising their discretion; to that end I think 
v Roberts the justices were entitled to test the validity of the assertion that the 
sole reason for the pleas was the solicitor’s mistaken belief about the 
law. 

That is exactly what happened. First of all the solicitor called a 
O'Connor, J. director of the company and thereafter the justices themselves through 
the chairman called Mr Brown, the transport manager, and after that 
enquiry it had become quite clear to them that it was ludicrous to say 
that the only ground for the pleas of guilty was the mistake of law by 
the solicitor. I would test this by supposing that, while the justices 
were out considering the matter, the solicitor had awakened to his own 
ignorance of the law, and, when the justices had come back and said 
that they were quite sure that the company knew that excess hours 
were being worked, at that moment the solicitor had got up and applied 
for leave to change the plea on the ground of his own mistake, can 
anybody suggest that the justices would have been required to grant 
it? For these reasons I would dismiss the appeal. 


Queen’s Bench 
Division 


il 


Lord LORD WIDGERY, C.J.: I agree, and we have the authority of 
Widgery, C.J. Lloyd, J., to say that he also agrees. 


Appeal dismissed, 


Solicitors: Borneo, Martell & Partners, Bedford; Treasury Solicitor. 


Reported by G.F.L. Bridgman Esq., Barrister 
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COURT OF APPEAL R v Jones 
(Geoffrey Lane, L.J., Swanwick, J., and Wien, J.) & Sullivan 


November 10, 1977 Court of Appeal 


R v JONES. R v SULLIVAN 


Criminal Law — Evidence — Trade or business records — Thefts from 
containers shipped from Far East — Proof of contents when ship- 
ped — Documents accompanying transaction — Bill of lading — 
Cargo manifest — Criminal Evidence Act, 1965, s. 1(1). 


By s. 1(1) of the Criminal Evidence Act, 1965: “In any criminal pro- 
ceedings where direct oral-evidence of a fact would be admissible, any state- 
ment contained in a document and tending to establish that fact shall, on 
production of the document, be admissible as evidence of that fact if — (a) 
the document is, or forms part of, a record relating to any trade or business 
and compiled, in the course of that trade or business, from information 
supplied (whether directly or indirectly) by persons who have, or may reason- 
ably be supposed to have, personal knowledge of the matters dealt with in 
the information they supply; and (b) the person who supplied the information 
recorded in the statement in question is dead, or beyond the seas...” 

The appellants were convicted of thefts from containers which had been 
shipped from the Far East to this country. To prove one theft it was neces- 
sary to establish that goods which were missing when the container arrived 
in this country had been put into the container at the port of exit, and the 
trial judge decided that that could be proved under the terms of s. 1(1) (supra) 
by producing the documents which accompanied the transaction, in particu- 
lar the bill of lading and the cargo manifest which stated the description and 
quantity of the goods shipped, the name of the ship, the port of exit, and 
the port of arrival. The appellants appealed against their convictions, contend- 
ing that the ruling of the judge was wrong and the evidence was inadmissible. 

Held: “record” in s. 1(1) meant a history of events in some form which 
was not evanescent; how long the record was likely to be kept was immaterial 
— it might be something which would not survive the end of the transaction 
in question, it might be something lasting, but the degree of permanence did 
not make or mar the fulfilment of the definition of the word ‘‘record”’, the 
record in each case would last as long as commercial necessity might demand; 
the documents in the present case were written records of the particular 
transaction carefully compiled for the information of the recipients of the 
goods in this country, they were “records” within s. 1(1) and were properly 
admitted as evidence within that sub-section. 


Appeals by Benjamin Edward Jones and Dennis Francis Sullivan 
against their convictions on July 7, 1976, at Winchester Crown Court 
of conspiracy to steal. 


D Cheatle for the first appellant. 

R Harvey QC and C Joseph for the second appellant. 

R Titheridge QC and M Hubbard for the Crown. 

GEOFFREY LANE, L.J., delivered the following judgment of the Geottrey 
court: This is a preliminary point taken by counsel for the second Lane, L.J. 
appellant, and his argument is adopted by counsel for the first appel- 
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lant. It arises in this way. The appellants were convicted in December, 
1976, in the Crown Court at Winchester of a conspiracy to steal and 
were sentenced to terms of imprisonment. Very helpfully at that trial, 
which took place before the late Cobb, J., a series of admissions was 
made by them to assist the court and the jury in the proper and ex- 
peditious conduct of the trial. Those admissions were based on a ruling 
which the learned judge had made about the admissibility of evidence 
and it was only on the basis that his decision was correct that those 
admissions were made. He refused to allow a submission by counsel 
for the second appellant at Winchester that certain of the evidence 
which it was intended to put before the jury was inadmissible. There- 
fore, it is necessary very briefly, in order to paint the background of 
this case, to describe what it was all about. 

It concerned a series of thefts, no less than 24 in number, involving 
sums of about £200,000, thefts from containers which had been 
shipped from the Far East to this country. Those containers had been 
packed in the Far East with a variety of commodities and the one 
which counsel for the second appellant took as an example in this 
case in order to describe what happened was transaction no 3, This 
was a load from the Far East of 333 cartons of cotton goods which 
were shipped to Southampton, thence to a container depot at Bark- 
ing, and thence to the consignees, the Woolworth store at Swindon. 
When these goods arrived at Swindon and the container was opened 
it was found that a very large proportion of the cartons of cotton goods 
was missing. In order to prove the theft, or at least to prove the size 
of the theft, it was necessary to be able to prove that 333 cartons of 
the cotton goods had been put into the container at Hong Kong which 
was the port of exit. Before the Criminal Evidence Act, 1965, that 
would have involved cailing the gentlemen from Hong Kong who had 
put the cartons in the container. It was the decision of the court that 
that could be proved under the terms of the 1965 Act by producing 
the various documents which accompanied the transaction, in particu- 
lar, the bill of lading and the cargo manifest. If one looks at those two 
documents, one sees that the details of the transaction are there set 
out, In the case of the bill of lading, it is stated that the number of 
packages is 333, the kind of packages is cartons and the description 
of the goods is cotton goods. The manifest again contains that infor- 
mation, and it is supplemented by the name of the ship, the Osaka Bay, 
the port of exit and the port of arrival. There are many other docu- 
ments of a similar nature containing that sort of information or supple- 
mental information. 

As I say, it was the submission of the Crown that those documents 
fell within the terms of s 1(1) of the 1965 Act which reads as follows: 


‘In any criminal proceedings where direct oral evidence of a fact 
would be admissible, any statement contained in a document and 
tending to establish that fact shall, on production of the document, 
be admissible as evidence of that fact if — (a) the document is, or 
forms part of, a record relating to any trade or business and com- 
piled, in the course of that trade or business, from information 
supplied (whether directly or indirectly) by persons who have, or 
may reasonably be supposed to have, personal knowledge of the 
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matters dealt with in the information they supply; and (b) the 
person who supplied the information recorded in the statement 
in question is dead, or beyond the seas...’ 


It is not in dispute that all the necessary ingredients of that section 
are fulfilled in this case, apart from one matter, namely, can it be said 
that the documents to which I have referred were a record or formed 
part of a record relating to the trade or business. Counsel for the second 
appellant has, if we may say so, very ably argued before us that on 
the plain construction of the words they do not form part of a record. 
What he says is this. He submits that in order to be a record the docu- 
ments must have some permanence, it must be something which can be 
referred to as a record in the future although he concedes he is there 
using the word which he is seeking to define. He goes on to submit 
that it must not be a document which is used merely to service an 
individual transaction, it must be going to be kept beyond the limits of 
that one single transation, something to be kept, he says, as a record 
available beyond the immediate transaction, deliberately done with 
an eye to its use in the future. Something which is merely brought into 
existence to service the one transaction is not enough. Those were the 
various ways he put the matter although he was in some difficulty in 
explaining to us the precise degree of permanence which the docu- 
ment must have before it becomes a record. 

He drew our attention to the definition of ‘record’ contained in 
the Shorter Oxford English Dictionary. There were two passages to 
which he referred, the first was this: 


‘The fact or condition of being preserved as knowledge, esp. by 
being put into writing; knowledge or information preserved or 
handed down in this way.’ 


The second definition was as follows: 


‘An account of some fact or event preserved in writing or other 
permanent form; a document, monument, etc., on which such an 
account is inscribed; also, transf. any thing or person serving to 
indicate or give evidence of, or preserve the memory of, a fact or 
event; a memorial.’ 


Pausing there for a moment, it seems to this court that the docu- 
ments in the present case fall precisely within those definitions but 
the argument of counsel for the second appellant did not stop there. 
He drew to our attention two decisions of this court. 

The first was R v Gwilliam(1). That was a case in which the appel- 
lant was charged with driving a vehicle with too much alcohol in his 
blood. At the trial he took the point that proof was required of the 
approval on the part of the Secretary of State of the breathalyser 
device which was used to test his breath. The recorder before whom 
the case was tried admitted as evidence the label on the inside of the 
breathalyser set which stated that the device was approved by the 
Secretary of State for the purpose of the Road Safety Act, 1967. 





(1) 133 J.P. 44; [1968] 3 All ER 821 
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R v Jones The appellant was convicted. On appeal it was conceded that the 
& Sullivan label was not admissible as evidence, but the further question was 
raised, namely, whether the consignment note relating to the delivery 
of the device to the police force in question, which stated that the 
goods had been sent from a Home Office supply and transport store, 
rosea was admissible to prove the approval of the device under s 1(1)(a) 
eer of the 1965 Act as a commercial record. In the course of the judgment 
Lord Parker, C.J., said: 


Court of Appeal 


‘Counsel for the Crown puts it in this way: that evidence of the 
fact of the Secretary of State’s approval could be given by direct oral 
evidence and accordingly any statement contained in a document of 
the type there described which tends to establish that approval 
would be admissible. This court is quite satisfied that that sub- 
mission fails. It may be (and the court is not deciding this case on 
that basis) that it is quite impossible to say that the consignment 
note itself is a record or forms part of a record within the mean- 
ing of the subsection.’ 


, Emsworth, Hampshire 


If that remark had been part of the ratio decidendi of the case we 
should have been bound by it. It was not. It was expressed to be 
obiter and we do not think, bearing in mind the circumstances of the 
present case, that it is right that consignment notes can never form 
part of a record. 

The other case is R v Tirado(2). That was a very different circum- 
stance. The ‘record’ which it was sought to introduce was a file of 
letters from various people in Morocco who had been writing to the 
appellant about the prospect of a course in Oxford which he had 
advertised. We do not feel that the decision in that case is of any 
value because a file of various letters from various people does not 
seem to us to be something which could in any event properly be 
described as a record. 

Although it is not an exhaustive definition of the word, ‘record’ 
in this context means a history of events in some form which is not 
evanescent. How long the record is likely to be kept is immaterial. 
It may be something which will not survive the end of the transaction 
in question. It may be something which is more lasting than bronze, 
but the degree of permanence does not seem to us to make or mar 
the fulfilment of the definition of the word ‘record’. The record in 
each individual case will last as long as commercial necessity may 
demand. 


Printed in England by J, Coasby Plus 


The documents in the present case seem to us to fall precisely into 
that category. They are the written records of the particular trans- 
action. They are documents containing the history of this particular 
transaction, where the goods started from, the method of transport, 
the name of the ship, the port of arrival and the container depot 
destination, on the one hand, and the final consignee’s destination on 
the other. They are carefully and deliberately compiled for the infor- 
mation of those in this country who are going to be the recipients of 
the goods. There is no necessity, as we see it, for the contents of these 
documents to be entered into a book or a ledger as was suggested in 





(2) (1974), 59 Cr. App. R. 80 
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one of the cases; indeed these very documents themselves might have 
been copied into a ledger, but how, one asks, could that make them any 
more or less a record than they are at the moment? 

We have come to the conclusion, despite the argument of counsel 
for the second defendant, quite plainly that these documents were 
records or part of records within the meaning of s 1(1) of the 1965 
Act, and that part of his argument therefore fails. 

His second argument was this. The 1965 Act only applies to trans- 
actions and the record of transactions taking place or being made in 
this country, and does not, therefore, apply to a circumstance like the 
one in the present case where the container was packed in Hong Kong 
and the record of its packing was made in Hong Kong. The way in 
which he puts the matter is this. He said it would be extraordinary 
if the Crown were in a better position with regard to containers packed 
in Hong Kong than they would be if the container were packed in 
this country. He rightly points out that if the container was packed 
in this county then to make the record admissible it would be neces- 
sary for proof to be adduced that the person who supplied the infor- 
mation was dead or unfit by reason of bodily or mental condition 
or could not, with reasonable diligence, be identified or found and 
so on, whereas by reason of the wording of s 1(1)(b) of the 1965 
Act once the person who supplied the information is shown to be be- 
yond the seas then none of these matters has to be proved by the 
Crown. The answer to that appears to us to be simple. On the strict 
wording of s 1(1)(b) there is no doubt that this evidence is admissible. 
There is no mention of territoriality. Accordingly the point fails. 

Counsel for the second appellant has drawn our attention to various 
passages in Maxwell on the Interpretation of Statutes (12th edn.), 
but it seems to us that those passages are directed to the territoriality 
of the substantive enactments. No one is suggesting that conspiracies 
taking place in Hong Kong are justiciable here. This section of the 
1965 Act is not directed at substantive law but at the rules of evi- 
dence which are made in order to enable substantive law the better to 
be carried out. That argument fails. 

His final argument only depended on whether his point on the ter- 
ritoriality of s 1 succeeded. It did not succeed and I hope he will not 
think that that we are ungracious if we do not deal with his third and 
final point. The preliminary point has to be answered in favour of the 
prosecution and against the defendants. 

There was evidence on which the judge was entitled to allow the 
case to go to the jury, the verdicts were safe and satisfactory and the 
appeals against conviction would be dismissed. 


Appeals dismissed. 


Solicitors: Registrar of Criminal Appeals; Chief Prosecuting Solici- 
tor, Hampshire Police Authority. 


Reported by G.F.L. Bridgman, Esq., Barrister 


R. v Jones & 
Sullivan 


Court of Appeal 


Geoffrey 
Lane, L.J. 
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Corbyn v QUEEN’S BENCH DIVISION 
Saunders (Lord Widgery, C.J., Cumming-Bruce, L.J., and Park, J.) 


Queen’s Bench December 20, 1977 
Division 


CORBYN v SAUNDERS 


Railway — Offence — Avoiding payment of fare — Intent to avoid 
payment — Payment of part of fare — Payment of outstanding 
sum on request by railway company — Regulation of Railways 
Act, 1889, s. 5(3)(a). 


By s. 5(3) of the Regulation of Railways Act, 1889: “If any person — (a) 
travels or attempts to travel on a railway without having previously paid his 
fare, and with intent to avoid payment thereof... he shall be liable on sum- 
mary conviction...” 

The appellant at a railway station bought a ticket for less than the cor- 
rect fare for the journey which he subsequently took. On arrival at his destin- 
ation he gave up the ticket he had bought and a piece of paper stating his 
name and address should the railway company ‘‘wish to receive the outstand- 
ing sum.” He was convicted of having travelled on the railway “without 
having previously paid his fare, and with intent to avoid payment thereof,” 
contrary to s. 5(3)(a) of the Regulation of Railways Act, 1889. On appeal, 

Held: it was plain that throughout his intention was only to pay the 
proper amount if the railway company requested payment; to prove an 
offence under s. 5(3)(a) it was not necessary that an intention never to pay 
should be shown, there was no reason for importing the adverb “‘permanent- 
ly” into the section; the appellant’s intention not to pay until he was re- 


quested to pay was an intention to avoid payment; the appeal would be 
dismissed. 


Case Stated by a metropolitan magistrate sitting at Marylebone 
Magistrates’ Court, London. 


H Spooner for the appellant. 
A Scrivener QC and A Porten for the respondent. 


Cur adv vult 


20th December, 1977. The following judgment was read. 


Cumming- CUMMING-BRUCE, L.J.: This is an appeal by Case Stated by Mr 


Bruce, L.J. P W Goldstone, a metropolitan stipendiary magistrate, in respect of 


his adjudication on 10th May, 1977, sitting at Marylebone. 

On 30th November, 1976, 46 informations were preferred by the 
respondent against the appellant that he on each of the occasions 
stated in the informations at the railway stations therein mentioned 
did unlawfully travel on the railway there situate without having 
previously paid his fare and with intent to avoid payment thereof, 
contrary to s 5(3)(a) of the Regulation of Railways Act, 1889, as 
amended by s 84(2) of the Transport Act, 1962. 

On the 46 occasions specified in the information the appellant 
travelled on the London Underground. On each occasion he pur- 
chased a ticket for 10p, and the fare he paid was less than the cor- 
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rect fare for the journey he intended to take, and in fact took. On 
arrival at his destination he delivered to the ticket collector his ticket 
for 10p and a form which read: 


‘To London Transport Executive. Date 19-7-76 [or the appropri- 
ate date] I have today travelled from ... to ... and tendered a 
ticket for 10p. Should you wish to recover the outstanding sum, 
my name and address is: Name P.P. Corbyn. Address 14 Rust 
Square, S.E.5. Signed...’ 


In the blank spaces he entered on each occasion the station of de 
parture and arrival, and he signed his name in the appropriate space. 
The outstanding sums due in respect of the journeys specified in the 
information was £9.95. 

There is no issue on the fact alleged in each information that on each 
occasion he travelled on the railway to the railway station at the 
destination alleged without having previously paid his fare. The magis- 
trate convicted him, holding that the intent to avoid payment was 
proved. The appellant submits that that intent was not proved. 

The facts as to his intent that are found in the Case are: (a) Prior 
to the commencement of each journey he intended, having only paid an 
insufficient amount for the journey he took, to defer payment of the 
balance of the fare by giving his name and address on the form I have 
described at the conclusion of the journey taken. (b) He commenced 
each journey intending not to pay the proper fare at any time before 
leaving or at the time of leaving the railway property but only on 
request at some future date. It is therefore perfectly plain that through- 
out the period that he was travelling on the railway he did not intend 
to pay the prescribed fare until after he had ceased to travel, and that 
his intention was only to pay if the railway authorities requested pay- 
ment. 

It was contended on his behalf that in order to prove an offence 
under s 5(3)(a) the prosecution had to prove an intention never to pay 
the proper fare, ie an intent permanently to avoid payment. There is 
no reason for importing into the section the adverb ‘permanently’. 
It is clear on the facts that he did not intend to pay the proper fare 
unless and until the railway authorities tracked him down and re- 
quested payment. That is quite enough to constitute an intent to 
avoid payment. It is perfectly plain that he had no intention of paying 
unless the London Transport pursued him for the money. His inten- 
tion was not an unqualified intention to make the prescribed payment, 
but an intention not to pay unless later requested to pay. That is an 
intention to avoid payment. 

That is enough to dispose of this appeal, but the same result is 
reached by another route. It is clear from the first clause of s 5(3)(a) 
that the traveller is not to travel on the railway without paying the fare 
for the intended journey before he begins that journey. The intention 
that has to be proved is intention to avoid that obligation, ie payment 
of the proper fare before he begins his journey. Likewise, if he buys a 
ticket which is the prescribed fare to a destination, but when he travels 
he intends to travel beyond that destination without previously paying 
for the additional distance, he travels that additional distance with 
intent to avoid the required payment therefor. In that case, if he fails 


Corbyn v 
Saunders 


Queen’s Bench 
Division 


Cumming- 
Bruce, L.J. 
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Corbyn v 


to tender the outstanding balance of the fare at the latest when passing 
Saunders 


the ticket collector on the station of destination the requisite intent 


to avoid payment is proved. 
Queen’s Bench 


Division 


PARK J. I agree. 


Lord 


LORD WIDGERY CJ. I also agree. For those reasons the appeal is 
Widgery, C.J. 


dismissed. 


] 


Appeal dismissed. 


Solicitors: Douglas-Mann & Co; V J Moorfoot. 


Reported by G.F.L. Bridgman, Esq., Barrister 


R. v Bryant 
R. v Oxley 


Court of Appeal COURT OF APPEAL 
(Geoffrey Lane, L.J., Milmo, J., and Watkins, J.) 


December 2, 1977 


R. v BRYANT. R. v OXLEY 


Criminal Law — Trial — Speeches — Right of prosecuting counsel to 
make closing speech — Evidence called by one of several defendants 
— Benefit to defences of those other defendants. 


The two appellants and one A were convicted of robbery. None of the 
defendants gave evidence at the trial and the appellants called no evidence, 
but on behalf of A evidence was given by a witness which was beneficial not 
only to the defence of A but also to the defences of the appellants. Prosecu- 
ting counsel was allowed to make a closing speech in which he dealt with the 
cases against the appellants as well as that against A. On appeal, it being argued 
that the trial judge was wrong in allowing prosecuting counsel in the circum- 
stances to make this closing speech, 

Held: where evidence is called by one of several defendants but that 
evidence is relevant to and possibly beneficial to the defences of one or more 
of the other defendants counsel for the prosecution has the right to make a 
closing speech with respect not only to the defendant who has called evidence 
but also to the defendant or defendants whose defence or defences may be 
beneficially affected by that evidence; accordingly, the appeal failed. 

Per Curiam: Where a defendant who is represented by counsel gives no 
evidence and calls none prosecuting counsel has the right to make a closing 
speech to sum up the evidence for the prosecution at the close of that evi- 
dence, but that right should only rarely be used, possibly in long and com- 
plex cases, and whenever used should bear the becoming hallmark of brevity, 
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Criminal Law — Evidence — Good character of defendant — Direction 
to jury. 

Evidence to character must be considered as evidence in the cause. It is 
relevant not only if a defendant gives evidence, when the credibility of what 
he and other witnesses has said is being assessed, but also when the defen- 
dant gives no evidence. It is to be submitted.to the jury to induce them to 
say whether they think it likely that a person with such a character would 
have committed the offence with which he was charged. 


Applications by Philip Roy Bryant and Alan Michael Oxley for 


leave to appeal against their convictions at Chester Crown Court of 


robbery. 
R Hamilton for Bryant and Oxley. 
R Fairley for the Crown. 
Cur adv vult 
2nd December, 1977. WATKINS, J., read the following judgment of 
the court: Philip Roy Bryant and Alan Oxley (alias Bryant and herein- 
after referred to as Oxley), following refusal by the single judge, apply 
for leave to appeal against their convictions for robbery by a jury at 
Chester Crown Court before his Honour Judge David, Q.C., on 23rd 
March, 1977. A third man, James Francis Antrobus, was also con- 
victed with them of the same offence. He has not renewed his failed 
application for leave to appeal. Bryant was sentenced to nine months’ 
imprisonment. Oxley and Antrobus were sentenced to Borstal train- 
ing. 

The robbery was said to have been committed at 2.00 a m on 26th 
September, 1976, in Bryant’s motor car which he was then driving from 
Liverpool towards Warrington. Antrobus was sitting alongside him. 
Oxley and their victim, Ahmed Abdullah Gamez, were sitting alongside 
one another on the rear seat. Gamez is a native of the Yemen. He has 
an indifferent command of the English language. He knew the other 
three men. During the late evening of 25th Septmber all of them had 
been drinking in various public houses in Warrington. Eventually they 
all somehow came together and decided to visit a night club in Liver- 
pool. Bryant drove them to the club where they drank more and 
danced, It was while they were returning to their homes in Warrington 
that, according to Gamez, Antrobus suddenly and unexpectedly chang- 
ed the convivial atmosphere which up to then they were all enjoying. 
He, Antrobus, turned around and at the point of a knife demanded 
money from Gamez. He searched Gamez and took from one of his 
pockets three £10 notes. Oxley, who also had a knife or took over 
that used by Antrobus, pointed it at Gamez while holding him by the 
neck with his other hand. He relieved Gamez of cigarettes, a cigarette 
lighter, and a wrist watch. Gamez, frightened by what was happening 
to him, shouted to Bryant: ‘Stop the car they are going to kill me.’ 
Bryant ignored him and drove on. By then Gamez realised that blood 
was coming from a cut which had been inflicted above his right eye. 
Oxley gave him a rag to wipe the blood away. Later on the car stopped 
because the defendants wished to relieve themselves. Gamez tried to 
get out of the car with them but the door was shut and he was trapped 
and injured one of his fingers. When they arrived in Warrington the car 
stopped. He was more or less pushed out of it, It was then driven away. 


R. v Bryant 
R. v Oxley 


Court of Appeal 


Vatkins, J. 


i 
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Later that day he saw Bryant who asked him not to go to the police. 
Bryant promised to effect the return of his watch and lighter and 
lent him £5. However, because Bryant did not within an agreed time 
keep his promise, Gamez went to the police and reported the incident. 
He was medically examined. The examination confirmed the existence 
of a small cut or contusion above the right eye, a black eye and a 
damaged finger. Bryant did retrieve the watch and lighter from one of 
his co-defendants and he gave them to a witness, Mohamed Ali, so that 
he could hand them over to his friend Gamez, but Mohamed Ali did 
not see Gamez until many hours after the latter had seen the police. 

None of the defendants gave evidence at the trial. The general 
defence advanced on their behalf was that no robbery had taken place. 
All that had occurred was some drunken horseplay in the course of 
which some of Gamez’s property had been taken from him, but there 
was no intention on the part of any of the defendants to deprive him of 
it permanently, On behalf of Bryant, in particular, it was submitted 
that he had taken no part in whatever happened in the back of the 
car, and certainly was not a party to any robbery. If he had been a 
party to robbery, surely, so it was said, it was unlikely that he would 
have recovered, as in fact he did, some of Gamez’s property for him. 
This and many other questions were posed for the consideration of 
the jury who, after being clearly and, with one possible exception, 
accurately directed on the law and carefully reminded of the evidence, 
convicted the defendants as, in the opinion of this court, the jury was on 
that evidence entitled safely to do. 

Having regard to the grounds of appeal it is necessary to relate some 
evidence which has not already been referred to. It was the only evi- 
dence provided by the defence. It was called on behalf of Antrobus 
and given by a young man named Rocky Fleming. He said that he knew 
Gamez and the defendants. He and his girl friend had met them all 
during the night of the incident before they left Warrington to go to 
the night club in Liverpool. He was minded to accompany them at 
the invitation of Gamez. He and his girl-friend entered Bryant’s car 
which also contained the other defendants and Gamez. The girl-friend 
was dropped off at her home. A while later, Fleming changed his mind 
and decided to go home, and he was dropped off nearby. Gamez, when 
cross-examined, had denied that Fleming and his girl-friend were in 
the car at any time that night. Fleming’s evidence could only have been 
introduced in an attempt either to discredit Gamez or to raise a doubt 
about the accuracy of his recollection of the night’s events, or both. 
During cross-examination by the prosecution, this attempt was given 
more weight when Fleming for the first time maintained that, before 
he and his girl-friend entered the car, he had noticed that Gamez then 
had a cut over his right eye. This had been caused, so he had been 
told by a young man who was in some way involved in it, when Gamez 
the previous evening had been engaged in a fracas in a public house in 
Warrington. It had not been suggested to Gamez by defence counsel 
that he was in any way injured before leaving for the night club in 
Liverpool. So this part of Fleming’s evidence came as a surprise to the 
prosecution and it may very well be to counsel for Antrobus as well 
as counsel for Bryant and Oxley. 

Be that as it may, it was evidence which, if accepted by the jury 
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or which, if it left them in doubt whether it was true or false, could 
cast a shadow over the testimony of Gamez that he had been robbed. 
Therefore it was evidence which could have been of value not only to 
the defence of Antrobus, but also to the defences of Bryant and Oxley 
since it impinged directly on one of the two vital issues, i e was Gamez, 
as he claimed, robbed while he was in the car? 

This consideration is pertinent to one of two grounds of appeal 
which is common to both applicants, which is: 


‘The learned judge was wrong to allow counsel for the prosecu 
tion to make a final speech against Bryant and Oxley when neither 
of them had given evidence or called evidence.’ 


This procedure was objected to by counsel for Bryant and Oxley when 
counsel for the prosecution was well advanced in his final speech 
following the evidence of Fleming. The objection may be none the 
worse for that and we accept that the thought of making such an 
objection only dawned on counsel for Bryant and Oxley when he heard 
them being referred to in that speech. 

The judge listened to submissions in the absence of the jury on the 
point. He considered them overnight. On the following day he ruled 
that counsel for the prosecution was entitled to make a closing speech 
in which he could comment on the case as it then stood against all 
defendants. On that basis counsel continued and completed his speech. 
It was followed, of course, by a speech from counsel for Bryant and 
Oxley. 

Two questions arise from this ground of appeal. They are: (i) when 
none of a number of defendants who are all represented by counsel 
gives evidence himself and calls no evidence, has prosecuting counsel 
the right to make a speech? (ii) when the like circumstances obtain, 
save that evidence is called by one defendant but that evidence is 
relevant to and possibly beneficial to the defences of one or more of 
the other defendants, has counsel for the prosecution the right to make 
a closing speech with respect to the defendant who has called evidence 
and to the defendant or defendants whose defence may be beneficially 
affected by that evidence? 

The industry of counsel for both the prosecution and Bryant and 
Oxley, to whom we are grateful, has enabled them to inform us most 
helpfully about the origins and developments of the rules of practice 
and procedure which govern the occasions when counsel may address 
a jury in a criminal case. 

It may be that this ground of appeal could be effectively disposed 
of by this court providing an answer to the second only of these ques- 
tions, but since we have been asked to, and so as to remove doubt, if 
doubt there is, concerning the proper procedure to be adopted in the 
situation envisaged in the first of the questions posed, we have consider- 
ed both of them. The answer to neither of them is, save inferentially 
perhaps in respect of the first question, to be found in the otherwise 
most useful ‘Table of order of speeches’, set forth in Archbold (39th 
edn., p. 333). The inference referred to is one that could be drawn so 
as to answer the first question in the affirmative from the text of Arch- 
bold. But since, in the view of this court, such a procedural point 
should not be said to be settled inferentially and no authority is quo- 


R. v Bryant 
R. v Oxley 


Court of Appeal 


Watkins, J. 
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R. v Bryant. ted, the point must be explored with reference to such authority as 
R. v Oxley there is on it. 

In September, 1963, a powerfully constituted Criminal Law Re- 
vision Committee produced a report on the order of closing speeches. 
Watkins, J. As a result of this report the Criminal Procedure (Right of Reply) Act, 

1964, came into being. Its most important effect was to give the 
defence the right to make, in all circumstances, the last closing speech 
to the jury. In paras 3 and 4 of the report the rules regarding closing 
speeches are summarised. While this summary does not, or does not 
obviously, supply the answers to the questions posed in the present 
case, other paragraphs of the report provide a short historical review 
of the evolution of the rules governing counsel’s speeches. A slight 
enlargement of that review will, we think, serve to demonstrate that 
counsei has had for over a century the right to make a closing speech 
to the jury when a defendant represented by counsel has called no 
evidence and has not given evidence himself. It should be noted in 
passing that until the coming into force of the Criminal Evidence Act 
1898, he was not permitted to testify. 

In 1837 a practice direction was made at a meeting of judges which 
provided: 


Court of Appeal 


’ 


‘IV. If the only evidence called, on the part of the prisoner, is 
evidence to character, although the counsel for the prosecution is 
entitled to the reply, it will be a matter for his discretion whether 
he will use it or not. Cases may occur in which it may be fit and 
proper so to do.’ 


In Archbold’s Pleading and Evidence in Criminal Cases (14th edn., 
. 147) it is stated: 


‘If the defendant gives any evidence, whether written or parol, 
the counsel for the prosecution has the right to repiy. Even if the 
evidence for the defendant be only to his character, it gives, in 
strictness, a right of reply, although the right is seldom exercised 
in such a case.’ 


From the time the practice direction was made judges, as many 
cases show, actively discouraged counsel from exercising the right to 
reply following evidence of character alone. When evidence of facts 
relating to the offence was given by the defence, counsel for the prose- 
cution exercised the right to reply without such judicial discourage- 
ment. 


Section 2 of the Criminal Procedure Act, 1865, provided as follows: 


‘If any prisoner or prisoners, defendant or defendants, shall be 
defended by counsel, but not otherwise, it shall be the duty of the 
presiding judge, at the close of the case for the prosecution, to ask 
the counsel for each prisoner or defendant so defended by counsel 
whether he or they intend to adduce evidence; and in the event of 
none of them thereupon announcing his intention to adduce evi- 
dence, the counsel for the prosecution shall be:allowed to address 
the jury a second time in support of his case, for the purpose of 
summing-up the evidence against such prisoner or prisoners, or 
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defendant or defendants . . . and the right of reply, and practice and R. v Bryant 

course of proceedings, save as hereby altered, shall be as at present.’ R. v Oxley 
Thereafter prosecuting counsel was according to the prevailing circum- 
stances‘allowed two speeches, one to sum up the case at the end of the Court of Appeal 
evidence for the prosecution and the other to reply if a defendant 
called evidence. The judges of the day, however, discouraged counsel 
from exercising the right to sum-up unless there was obvious necessity 
for it. 

Sections 2 and 3 of the Criminal Evidence Act, 1898, created a fresh 
problem for counsel concerning the summing-up closing speech and the 
reply closing speech. They provided: 


Watkins, J. 


‘2. Where the only witness to the facts of the case called by the 
defence is the person charged, he shall be called as a witness immed- 
iately after the close of the evidence for the prosecution. 

‘3, In cases where the right of reply depends upon the question 
whether evidence has been called for the defence [i e in cases where 
no Law Officer appears for the prosecution] , the fact that the per- 
son charged has been called as a witness shall not of itself confer on 
the prosecution the right of reply.’ 


The problem of summing-up was stated and resolved in R v Gard- 
ner(1). Lord Russell of Killowen, C.J., said: 


‘Then s. 2 provides that where the person charged is the only 
witness called for the defence, he is to be called immediately after 
the close of the evidence for the prosecution; and s. 3 provides that 
where the right of reply depends upon whether evidence has been 
called for the defence, the calling of the person charged as a witness 
is not of itself to give the right of reply. These are the only material 
sections in this connection. Now, in the present case, after the evi- 
dence for the prosecution had closed, an application was made on 
behalf of the prisoner that he should be called as a witness, and an 
intimation given that no other evidence would be called. What was 
the proper course for the chairman to pursue? In my opinion the 
question admits of a clear answer. The section says that in such a 
case the person charged is to be called as a witness immediately 
after the close, not of the case for the prosecution (which expres- 
sion might include the summing-up of counsel), but of the evidence 
for the prosecution. It is clear, therefore, that the magistrates were 
right in holding that the counsel for the prosecution was not to sum 
up at that moment, but that the prisoner’s evidence must then be 
given. What was the effect of that upon the right of the prosecuting 
counsel to sum-up? Did it operate as an extinguishment of the right 
altogether, or merely as a postponement of the time at which the 
right was to be exercised? I think that if an extinguishment of the 
right had been intended, the statute would have said so in so many 
words; and it is evident to me that the statute operates as a post- 
ponement only to a later stage of the proceedings of the right of 
the prosecuting counsel to sum up. I think that that is the answer 
which we must give to the first question asked us — that the magis- 


(1) 62 J.P. 743; [1899] 1 QB 150 
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R. v Bryant. trates were right in holding that the prisoner must be called at 
R. v Oxley once as a witness, and that the right to sum-up was not extinguished, 
ibiaiaiiiacean but merely postponed. 
eee Thus it was decided that the right to sum-up was not extinguished 
Watkins, J. : A 
: but postponed in a case where a defendant gave evidence and called no 
other evidence. What of the case where a defendant was represented 
and did not give evidence and called none? In that circumstance it 
seems to this court to be abundantly plain that the right which was not 
extinguished could be asserted although the use of it be confined to 
cases where the facts of the case obviously demanded the use of it. 
Counsel for Bryant and Oxley has boldly submitted that R v Gard- 
ner(1) was wrongly decided and has quoted a number of cases which 
he maintains support this contention, among which are R v Harrison(2), 
R v Hales(3) and R v Baggott(4). In R v Baggott, Lord Hewart, C.J., 
said, quoting R v Harrison: 


‘ “We desire to point out very clearly that the rule about counsel 
in such circumstances, [i.e., in circumstances where an undefend- 
ed prisoner calls no witness other than himself] not addressing 
the jury a second time is one which ought to be carefully observed, 
and it might be that in another case this court would have to hold 
that a conviction, in a trial where such an irregularity occurred, 


must be quashed”’.’ 


Since that time there have been occasions, including one com- 
paratively recent occasion, where a conviction was quashed on that 
ground, These three cases and others quoted to us are noteworthy for 
one common feature at least. In each of them the defendant was not 
represented by counsel. In such a circumstance Archbold (39th edn., 
p. 333) sets out accurately the order of speeches. But in R v Gardner(1) 
the defendant was represented by counsel and so is distinguishable in a 
vital respect from R v Baggott(4) and the other cases relied on by 
counsel for Bryant and Oxley. 

We have not been able to discover any case in which a defendant 
was represented by counsel wherein doubt has been cast on the ruling 
in R v Gardner(1), namely that the right to sum-up was not extinguish- 
ed by the Criminal Evidence Act, 1898. Recent legislation has not in 
our judgment affected this ruling. Prosecuting counsel in the case of a 
defendant who is himself represented by counsel and gives no evidence 
and calls none has the right to sum-up the prosecution’s evidence, or, 
im modern parlance, to make a closing speech, at the close of that 
evidence. It is, however, a right which, in our opinion, it should only 
rarely be necessary to use save possibly in long and complex cases, 
and whenever used should bear, as should the majority of speeches 
by prosecuting and defence counsel, the becoming hallmark of brev- 
ity. 





(1) 62 J.P. 743; [1899] 1 QB 150 
(2) (1923), 17 Cr. App. R. 156 

(3) 88 J.P. 24; [1924] 1 KB 602 
(4) (1927), 20 Cr. App. R. 92 
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Before parting finally from the first question it is perhaps fitting to 
conclude the matter by observing that during this century what used at 
one time to be separate prosecution speeches of summing-up and of 


R. v Bryant 
R. v Oxley 


reply have merged into one closing speech. So we find that, in the Court of Appeal 


present case, counsel for the prosecution had the right to make a 
closing speech in which he was free to refer generally to the cases as 
they then stood against Bryant and Oxley. 

The second question can be answered more briefly. In Archbold it 
is said: 

‘If two prisoners are indicted jointly for the same offence, and 
one calls witnesses, it seems that the counsel for the prosecution 
is entitled to a general reply; but if the offences are separate, and 
they might have been separately indicted, he can reply only on the 
case of the party who has called witnesses. Reg. v Hayes(5): Reg. 
v Jordan(6).’ 


In R v Blackburn(7), it seems to have been accepted, all the defend- 
ants being represented by counsel, that since one defendant called an 
alibi witness prosecuting counsel had a general right of reply but it was 
a right to be exercised with forbearance. In later cases judges actively 
discouraged the assertion of this right where one of several defendants 
called evidence of alibi. 

In R v Trevelli(8) Hawkins, J., stated; 


‘Where in an indictment against several defendants one of them 
calls evidence which is applicable to the cases of all, I think there is a 
general right of reply which the counsel for the prosecution must 
exercise according to his discretion. But where the evidence called 
by one prisoner does not affect the cases of the others, as for in- 
stance where one prisoner calls witnesses to prove an alibi for 
himself only, and the evidence of those witnesses does not affect 
the case as against the others, the reply ought to be confined to the 
case of that one prisoner. So where, as in the present case, one 
prisoner is separately charged in the same indictment with an of- 
fence altogether distinct and unconnected with the offence charged 
against another or others of the prisoners, the calling of witnesses 
by that one prisoner to rebut the charge made against him does not 
entitle counsel for the prosecution to a general reply upon the whole 
case as against all the prisoners. If, however, from the witnesses 
called for one prisoner evidence is elicited in favour of others in- 
dicted with him, then I think the right to reply should be extended 
to the cases of such other prisoners so far as such evidence affects 
their cases.’ 


In our judgment this statement still represents accurately in this last 
mentioned respect the rights of prosecuting counsel in his closing 





(5) (1838), 2 Mood. & R. 155 
(6) (1839),9 C&P 118 
(7) (1853). 3 Car & Kir 330 
(8) (1882). 15 Cox CC 289 


Watkins, J. 





Justice of the Peace and Local Government Review Reports, September 16, 1978 


JUSTICE OF THE PEACE AND 


R. v Bryant speech. So that, on the facts in the present case, the defendants being 
R.v Oxley jointly charged with one offence and represented by counsel, and the 
witness Fleming, called on behalf of Antrobus, having given evidence 
which obviously affected the cases of Bryant and Oxley, since it was 
Watkins relevant to the question whether or not there had been a robbery, 
atkins, J. . ‘ 
counsel for the prosecution was entitled to refer to the cases of Bryant 
and Oxley in his closing speech. Therefore this ground of appeal fails. 

The only other ground of appeal relied on, but not strongly, is that 
the judge misdirected the jury on the relevance and worth in relation 
to consideration of guilt or otherwise of a good character in the case 
of Bryant. He said: 


Court of Appeal 


‘Now two entirely different points. During the course of the 
evidence, and in the course of the speeches by counsel for the 
defence, the point was made in relation to Philip Bryant and James 
Antrobus that these two defendants are defendants of good char- 
acter, and you were urged to take that factor into consideration. 
Of couse it is right that where a defendant can claim to be a person 
of good character, that is a factor that a jury is entitled to take into 
account. But you may reasonably look to me for some guidance 
and assistance as to your approach to this matter, and I am afraid 
that I cannot really be very helpful. The situation that normally 
arises where a defendant gives evidence, if he is a person of good 
character, is that the judge can say, and normally would say, to a 
jury: ‘Here in this case you have to decide between the evidence 
of the witnesses for the prosecution and the evidence of the defen- 
dant, and it is manifestly fair that you should taken into account 
the fact that the defendant is a person of good character, and to 
that extent is more likely to be telling the truth.’ But of course, 
neither of the two defendants, Philip Bryant and James Antrobus, 
have in fact given evidence, and so there is not any evidence of 
their own to evaluate at all, and so you may take the view that 
while good character is something you are entitled to take into 
account, it will have very little if any part to play in your con- 
sideration in this particular case. It is entirely a matter for you. 
But more helpful than that I fear I cannot be.’ 


airysdweyy ‘yyoMsur'y ‘sng AqseoD @_ kq puesuyq ut payung 


If by that, as seems to be so, the judge was intending to convey to 
the jury the impression that a good character is relevant only when a 
defendant gives evidence and, therefore, is a matter only to be taken 
into consideration when the credibility of what he and other witnes- 
ses have said is being assessed, he was being too restrictive about its 
possible uses. The possession of a good character is a matter which 
does go primarily to the issue of credibility. This has been made clear 
in a number of recent cases. But juries should be directed that it is 
capable of bearing a more general significance which is best illustrated 
by what was said by Williams, J., in R v Stannard(9): 


‘I have no doubt, if we are put to decide the unwelcome question, 
that evidence to character must be considered as evidence in the 
cause. It is evidence, as my brother Patteson has said, to be sub- 





(9) (1837), 7 C& P 673 
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mitted to the jury, to induce them to say whether they think it R v Bryant 
likely that a person with such a character would have committed R v Oxley 
the offence.’ 
Court of Appeal 
The ‘unwelcome question’ related to counsel’s right to sum up after as 
defence evidence of character only had been given. ne 
We have no doubt that the omission to direct the jury in this way in 
the present case could not possibly have had the effect of rendering 
the jury’s verdict unsafe or unsatisfactory. So we find that this ground 


does not avail the applicant Bryant. Accordingly, the applications of 
both him and Oxley are refused. 


Applications dismissed. 


Solicitors: Registrar of Criminal Appeals; E C Woodcock, Prosecut- 
ing Solicitor, Chester. 


Reported by G.F.L. Bridgman, Esq., Barrister 


COURT OF APPEAL Mallet v 
(Lord Diplock, Lord Russell of Killowen, and Lord Scarman) Restormel B.C. 


March 8, 1978 Court of Appeal 


MALLET v RESTORMEL BOROUGH COUNCIL 


Local Government Change in local government areas Loss of 
office by employee of local authority — Compensation Loss 


> 


“attributable to” provisions of Local Government Act, 1972 
Re-employment of applicant by new authority Termination of 
employment Local Government (Compensation) Regulations, 
1974, regs. 7(1), 11(1). 


By regs. 7(1) and 11(1) of the Local Government (Compensation) Regu- 
lations, 1974, the employee of a local authority which had ceased to exist 
under the Local Government Act, 1972, was entitled to compensation if he 
had suffered loss of employment attributable to any provision of the Act of 
1972. 

The appellant, M., was the manager of an airport owned by the N. council. 
That council ceased to exist under the Act of 1972, and its responsibility for 
the airport was assumed by the new R. council. The R. council re-employed 
M as manager of the airport as from April 1, 1974, but in December of that 
year for financial reasons they decided to abolish the post and employ an 
airways company to manage the airport. An industrial court dismissed M’s 
claim for compensation, and on his appeal to the Queen’s Bench Division he 
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Mallet v contended that, if the N. council had remained in existence, it would have 

Restorme!l B.C. continued to manage the airport and he would still have been the airport 
manager, and so the loss of his employment was attributable to the pro- 

Court of Appeal visions of the Act of 1972. Griffiths, J., allowed his appeal, remitting the case 
for a fresh hearing before another industrial court. On an appeal by the R. 
council to the Court of Appeal, 

Held: compensation was payable under s. 259(1) of the Local Govern- 
ment Act 1972, only if an applicant could prove that the Act or any instru- 
ment made under it contributed to the existence of the situation which 
resulted in his loss of employment as where an employee of an old authority 
was not offered re-employment by the new authority, but where an applicant 
accepted the continuance of his employment by the new authority it would 
not often happen that a subsequent loss of employment would be attributable 
to the Act, although such cases could arise; in the present case the need to 
take a decision on how to run the airport arose not from the re-organization 
of local government effected by the Act of 1972 but from an administrative 
problem; the decision which led to the loss of the applicant’s employment 
was not made to meet or adjust any provision of the Act or an instrument 
made under it, and, therefore, it was not possible to say that the applicant’s 
loss of employment was attributable to the Act. 

Per Curiam: It would be surprising if Parliament had intended that com- 
pensation under the Act [of 1972] was to be determined by so hypothetical 
a question as one relating to what an old council would have done had it not 
ceased to exist, or that an industrial tribunal should have to concern itself 
with evidence which could well prove to be political in character as well as 
hypothetical. 


Appeal by Dennis Henry Mallet against a decision of Griffiths, J. 


The appellant, Mr Mallett, entered the employment of the Newquay 
Urban District Council in February, 1935. In April, 1973, he was 
appointed by the council manager of St Mawgan’s airport. The airfield, 
which was the property of the council, had been exclusively used by 
the RAF until 1959 when civilian operations were permitted under 
the management of the council. An arrangement was made for the 
supply of fuel from RAF sources. In 1973 the RAF informed the 
council that they would have to terminate the arrangement at a date 
of which they would in due course give notice. This meant that the 
council would have to find the finance and make arrangements for a 
supply of aircraft fuel for civilian operations. The Restormel council 
was established in 1973, elections being held in that year. It was due to 
take over responsibility for the local government area which included 
the Newquay district on Ist April, 1974, when, under the provisions 
of the Act, the Newquay council would cease to exist. On 3rd Janu- 
ary, 1974, the Restormel council offered to continue Mr Mallett in 
his appointment as airport manager after Ist April, 1974. He accepted, 
but early in 1974 the RAF gave notice that they would be ceasing that 
year to provide aircraft fuel for civilian operations. The Restormel 
council appointed a working party to investigate the consequences of 
the RAF decision. In July the working party reported that it would not 
be possible for the council to run the airport economically and recom- 
mended that the council enter into an agency agreement with British 
Midland Airways under which the company would manage the airport 
and pay the council a rent of £2,000 per annum. The council accepted 
the recommendation and entered into an agreement with British 
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Midland Airways on the terms recommended with effect from Ist _ Mallet v 
December, 1974. Mr Mallett’s post thus became redundant on that Restormel B.C. 
date. He was offered, but refused, alternative employment as a rating 
assistant. By mutual agreement Mr Mallett was ‘allowed premature Court of Appeal 
retirement on superannuation with effect from Ist February 1975’ 
(as recommended by the council’s establishment sub-committee). 
In a reserved judgment Griffiths, J., said that there was no doubt 
that the replacement of the Newquay council by the Restormel council 
was the result of the provisions of the 1972 Act. But, was Mr Mallet’s 
loss of employment attributable to those provisions within the mean- 
ing of the 1974 regulations? The council said that Mr Mallet’s loss of 
employment was not attributable to the reorganisation of local govern- 
ment, and they pointed out that Mr Mallet was confirmed in his em- 
ployment as airport manager by the new Restormel council. They said 
,that the loss of his employment was solely attributable to the decision 
taken by the Restormel council in the light of the new economic 
factors affecting the airport in the summer of 1974, a matter wholly 
untouched by any of the provisions of the 1972 Act. For Mr Mallet 
is was said that if the Newquay council had continued to exist after 
[st April, 1974, they would not have entered into the agreement with 
British Midland Airways but would have continued to run the airport 
themselves and would have continued to employ him as airport mana- 
ger, and, therefore, the loss of his employment was attributable to the pro- 
visions of the 1972 Act that replaced the Newquay council by the 
Restormel council. Griffiths, J., held that the words ‘“‘attributable to”’ 
in reg 7(1) of the Local Government (Compensation) Regulations, 
1974, were not to be interpreted as meaning the sole and only cause 
of the loss of employment, it was enough that there should be a mater- 
ial cause which in some way contributed to the result and that Mr 
Mallet’s appeal would succeed. 


Swinton Thomas QC and P B Mauleverer for the Restormel Borough 
Council. 
John M Bowyer for Mr Mallet. 


LORD SCARMAN delivered the following judgment of the court: Lord Scarman 
Mr Dennis Mallet lost his employment as a local government officer 
on Ist February, 1975, when by arrangement with his employers, the 
Restormel Borough Council, he was allowed to retire prematurely. 
On retirement he claimed a redundancy payment and compensation 
under the Local Government Act, 1972. An industrial tribunal award- 
ed him a redundancy payment but rejected his claim for compen- 
sation under the Act. Mr Mallet appealed to the High Court. On 21st 
March, 1977, Griffiths, J., allowed the appeal and remitted the claim 
for compensation to a differently constituted industrial tribunal. The 
Restormel council now appeals against the order of the High Court. 

The Act of 1972 reorganised local government in England and Wales. 
On Ist April, 1974, existing local government areas and councils dis- 
appeared, their place being taken by new areas and councils. This was 
the effect of ss 1 and 2 of the Act. Two instruments made pursuant 
to the Act dealt with English non-metropolitan districts: the English 
Non-Metropolitan Districts (Definition) Order, 1972, which defined 
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Mallet v the new districts, and the English Non-Metropolitan Districts (Names) 
Restormel B.C. Order, 1973, which gave them their names. It is by reason of these 
sections and instruments that the Restormel council succeeded the 
Newquay Urban District Council as the local authority for the New- 
quay district in the county of Cornwall. 

Section 259 of the Act provides for the making of regulations to 
enable compensation to be paid to certain categories of persons whose 
employment or emoluments have been adversely affected by the Act. 
Subsection (1) of the section applies to this case. It requires the Min- 
ister to make regulations for the payment of compensation to local 
government officers and employees who suffer loss of employment 
(or emoluments) 


Court of Appeal 


Lord Scarman 


‘which is either attributable to any provision of this Act or of 
any instrument made under this Act’. 


The Local Government (Compensation) Regulations, 1974, gave 
effect, inter alia, to sub-s (1). They include a provision which enables 
compensation to be paid in respect of an attributable loss arising 
within a period of ten years from Ist April, 1974; the relevant regu- 
lations are reg 7 (resettlement compensation) and reg 11 (long-term 
compensation). Mr Mallet’s case is that his loss of employment is at- 
tributable to the reorganisation of local government effected by the 
Act and instruments made under the Act. The council’s case is that 
it is not. 

[His Lordship stated the facts and continued] : The replacement of 
the Newquay council by the Restormel council resulted from the 
provisions of the Act. The one question raised by the appeal is: Was 
Mr Mallett’s loss of employment attributable to those provisions? 
The industrial tribunal said ‘No’. They stated their reasons very clear- 
ly: 

‘On the evidence called before us we think it very likely that 
the Newquay council would have continued to run the airport 
themselves and that Mr Mallett would have remained as airport 
manager. For present purposes we are prepared to assume that this 
is so. We accept of course that the reorganisation of local govern- 
ment was attributable to a provision of the Act. We do not, how- 
ever, accept that a decision by the Restormel council to change 
the policy of the Newquay council was attributable to a provision 
of the Act. The Restormel council were at liberty to continue to 
operate the airport themselves or to enter into the agency agree- 
ment. The Act did not affect their decision one way or the other.’ 


Griffiths, J., however, rejected their approach to the question. In 
the course of his judgment he drew attention to the fact that Mr 
Mallet called before the tribunal a witness who had been a member of 
the Newquay council. He gave evidence that the Newquay council 
would not have entered into the agency agreement. When the Restor- 
mel council’s solicitor sought to cross-examine the witness, he was 
stopped, the chairman declaring that what the Newquay council might 
or might not have done was irrelevant. Directing himself that it was 
sufficient in law for Mr Mallet to show that the disappearance of the 
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Newquay council under the provisions of the Act was at least a cause 
of his loss of employment, Griffiths, J., held that it was relevant to en- 
quire what the Newquay council would have done. Since the chair- 
man had stopped cross-examination on the point, he remitted the case 
for a fresh hearing before another tribunal. 

It would be surprising if Parliament had intended that compensation 
under the Act was to be determined by so hypothetical a question as 
one relating to what an old council would have done had it not ceased 
to exist, or that an industrial tribunal should have to concern itself 
with evidence which could well prove to be political in character as well 
as hypothetical. Counsel for the Restormel council commented that it 
would be a daunting prospect if it was to be open over a period of ten 
years to an applicant to adduce the evidence of councillors of the 
extinct authority to the effect that, had the extinct authority continu- 
ed to exist, it would not have acted in the way the new authority has 
acted. Parliament, he submitted, cannot have intended such a result. 
There is force in this submission. In our judgment the correct approach 
to the question of attributability under the subsection is that adopted 
by the industrial tribunal. They put it succinctly when they said that 
the Restormel council was at liberty to continue to operate the airport 
themselves or to enter into the agency agreement and that ‘the Act did 
not affect their decision one way or the other’. When the RAF decided 
to withdraw fuel supplies, a decision on how to run the airport had to 
be taken, whichever authority, the old or the new, was then responsible. 
The need to take a decision arose not from the reorganisation of local 
government effected by the Act but from an administrative problem 
created by the notice served by the RAF. The decision that was made, 
which resulted in the loss of employment, was not made in order to 
meet or to adjust to any provision of the Act or any instrument made 
under it. It is not possible, therefore, to say that the decision taken 
and the loss of employment consequent on the decision were attribu- 
table to any provision of the Act; the Act had nothing whatever to do 
with creating the situation which called for the decision. 

In our judgment compensation is payable under the subsection only 
if an applicant can prove that the Act or an instrument made under 
the Act has contributed to the existence of the situation which has 
resulted in his loss of employment (or emoluments). The most obvious 
case is that of an employee of an old authority who is not offered re- 
employment by the new authority. He has lost his employment be- 
cause the Act has provided that his employer should cease to exist, 
and the new authority has decided not to employ him. But, when an 
applicant is offered, and accepts, the continuance of his employment 
by the new authority, it will not often happen that a subsequent loss 
of employment is attributable to the Act. Cases, however, will arise. 
For example, ss 101 and 110 of the Act enable a new authority to 
arrange permanently or transitionally for the discharge of certain 
of its functions by others, including a power itself to perform the fun- 
ction to be transferred or delegated until such time as the arrange- 
ments are complete. In such a situation a new authority may well 
employ an officer of the old authority for a time, after which (on 
transfer or delegation) he will lose his job. In such a case the appli- 
cant will be able to show that his loss of employment is attributable 


Mallet v 
Restormel B.C. 


Court of Appeal 


Lord Scarman 
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Mallet v to the Act in the sense that he has suffered by reason of a reorgan- 

Restormel B.C. _isation attributable to the Act. But in the present case Mr Mallet lost 
his employment for reasons quite unconnected with any provision of 

Court of Appeal the Act. 

; For these reasons we would allow the appeal. The industrial tri- 

sens bunal was right to dismiss Mr Mallet’s claim to compensation. 


Appeal allowed. 


Solicitors: Sharpe, Pritchard & Co, for Ewart Pate, St Austell; 
Penelope Grant. 


Reported by G.F.L. Bridgman, Esq., Barrister 


Re H COURT OF APPEAL 
(Stamp, L.J., Orr, L.J., and Ormrod, L.J.) 
Court of Appeal 
October 28, 1977 


Re H. 


Child Care Order in juvenile court — Application to make child 
ward of court — Care order in existence — Foreign family — Desire 
to return, with child, to native country — Children and Young 
Persons Act, 1969, s. 1. 


A juvenile court made an order under s. 1 of the Children and Young 
Persons Act, 1969, committing to the care of a local authority the child of 
foreign parents, who were then living in England, on the ground that the 
child had been ill-treated by one of the parents. The parents wished to have 
the child returned to their care so that she might go back with them to their 
native country. This the local authority opposed in view of the way in which 
the child had been treated, and the parents applied in the Family Division of 
the High Court for an order that the child should be made a ward of court, 
that her care and control should be committed to the parents, and that they 
should be permitted to take her out of the jurisdiction to their own country. 
Balcombe, J., made an order in the terms asked for, and the local authority 
appealed, contending that the learned judge had no jurisdiction to make the 
order while a care order was in existence. 

Held: the dominant consideration was the welfare of the child; it must 
be shown that the circumstances were sufficiently unusual to justify the 
intervention of the High Court; one of the most important considerations 
was whether the powers of the juvenile court were adequate to protect the 
interests of the child or whether the wider powers of the High Court were 
necessary, €.g., to grant injunctions restraining the parents or others from 
acting in some particular manner or to make mandatory orders of various 
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kinds; if the care order stood either the parents must leave the child in this 
country, in which case she would grow up in total isolation from her sisters 
and family and in an alien cultural surrounding, or the family would be pre- 
vented from returning to their home country; weighing the risk of further 
physical injury against the risk of severe and lasting psychological injury the 
best interests of the child would be served by her being returned to her parents 
when they went back to their native country; in the unusual and difficult 
facts of the case Balcombe, J., was right to assume jurisdiction, and to make 
the order in the terms in which he did, and the appeal would be dismissed. 


Appeal by a local authority against a decision of Balcombe, J., in 
the Family Division of the High Court. 


J Waite QC and E Appleby for the local authority. 
P de Mille for the parents. 


Cur adv vult 


28th October, 1977. ORMROD, L.J., read the following judg- 
ment of the court: This is an appeal by a local authority from an order 
made on 4th July, 1977, by Balcombe, J., in wardship proceedings. 
The respondents, who were the applicants in the court below, are the 
parents of a little girl now aged 3% years, in respect of whom a care 
order was made in favour of the local authority by a juvenile court on 
23rd August, 1976, under ss 1 and 20 of the Children and Young Per- 
sons Act, 1969. To preserve anonymity it is undesirable to mention 
names or places. The parents desire to have the child returned to their 
care so that they may go back with her and their two other children 
to their native country. The local authority oppose this course because 
the evidence suggests that the child has been seriously injured in the past 
by one of the parents. The learned judge had to resolve a very difficult 
question of law, and, assuming that it was open to him to go into them, 
an even more anxious and difficult question on the merits. It will be 
necessary to refer in more detail to the facts of the case at a later stage 
of this judgment. It is sufficient at this stage to say that the learned 
judge decided that non-accidental injury was proved but that in the 
peculiar circumstances of the case the parents should be permitted to 
take the child back to their home country. The case is the latest of a 
series which have come before the courts in recent years in which it 
has been necessary to define the limits beyond which the High Court 
will not go in the exercise of the wardship jurisdiction. The primary 
issue in this appeal is whether Balcombe, J., was right in his decision to 
adjudicate on the merits of the dispute between the parents and the 
local authority notwithstanding the existence of the care order. It is 
plain from his judgment, and from counsel’s careful and sensitive argu- 
ment on behalf of the local authority, that in the existing state of the 
law it is difficult to know where the limits lie. 

The problem, which is a relatively new one, arises from the co- 
existence of different, partially co-ordinated, codes of procedure for 
dealing with the welfare of children. The wardship jurisdiction of the 
High Court is by far the oldest and the widest of these, both in its scope 
and in the range of remedies and powers at its disposal. Whatever its 
historical origins, it is firmly embedded in our law and its value is gen- 


Re H 


Court of Appeal 


ii 
Ormrod, L.J. 
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Re H erally recognised. But, until recently, it was highly centralised in. 

London, and its procedure was both more expensive and inconvenient 
Court of Appeal than the alternative procedures. Its availability to litigants was there- 
fore comparatively restricted. However, in a series of enactments 
Parliament has progressively removed most of the restrictions. The 
procedure was simplified by the Law Reform (Miscellaneous Pro- 
visions) Act, 1949, and the problem of expense overcome to some 
extent by the Legal Aid and Advice Act, 1949. The Family Law Re- 
form Act, 1969, extended the powers of the High Court in two import- 
ant respects. Section 6 enabled the court to order periodical pay- 
ments for the maintenance of the ward, and s 7 empowered the court 
to commit a ward to the care of a local authority. The Courts Act, 
1971, has completed the process. By transferring wardship cases from 
the Chancery Division to the Family Division the availability of this 
procedure has been extended to all the district registries throughout 
the country which handle the work of the Family Division. High Court 
judges and deputy High Court judges can now hear wardship cases in 
all the main centres. In contrast, the other codes of procedure, under 
the Guardianship of Infants Acts, the Summary Jurisdiction Acts and 
the successive Children’s Acts, were developed on a mainly local basis, 
depending on local courts and local authorities, but with variously 
restricted powers. The potential for conflict of jurisdiction between 
the various courts is obviously high and likely to increase, so long as 
the different procedures remain uncoordinated, the High Court must, 
therefore, exercise its wardship jurisdiction with great circumspection. 
The problem is how to circumscribe it. 

The first principle is clear. It has been held repeatedly that this 
ancient jurisdiction can only be removed or curtailed by express statu- 
tory enactment, and there is no such relevant enactment: Re M(1) 
and Re Baker(2). The question therefore in each case is whether in 
Pearson, L.J.’s, words in Re Baker ‘the scope of the proper exercise 
of the jurisdiction’ has been restricted. He went on to say: 


Ormrod, L.J. 


‘In the absence of special circumstances, the court ought not to 
exercise its powers of control in a sphere of activity which has been 
entrusted by statute to a local authority.’ 


The same point has been made, although the language in which it is 
expressed has varied, in many of the subsequent cases. The difficulty 
with such phrases as ‘special circumstances’ or ‘special reasons’ is that 
they quickly come to be treated as terms of art and stereotyped. 
So, in subsequent cases the argument tends to concentrate on whether 
the circumstances of the instant case can be brought within the stereo- 
type, notwithstanding that, when originally used, these phrases were 
intended to indicate, not a particular kind of departure from the norm, 
but that the extent or degree of departure was sufficient, or insufficient 
as the case may be, to justify the exercise of the wardship jurisdiction. 
The precise phrases used in the authorities are not, therefore, very 
helpful. It is better to try to discern the principles underlying the cases. 
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These differ to some extent, depending on the character of the con- 
flict. 

In cases of conflict arising between the High Court and a foreign 
tribunal the principle is now clear. The court will be guided by one 
consideration only, namely, the welfare of the child: Re L(3). This 
decision of the Court of Appeal follows directly from the principles 
laid down by the House of Lords in J v C(4) which finally established 
that s 1 of the Guardianship of Infants Act, 1925, is to be given full 
and unqualified effect, namely, that in any proceedings before any 
court in which the custody, upbringing, etc of an infant is in issue, the 
welfare of the infant is to be regarded as the paramount consideration. 
In an earlier case, Official Solicitor v K(5), it was said that this prin- 
ciple applied to procedural matters as well as to substantive issues. 

Where the conflict arose in the past between the jurisdiction of the 
Chancery Division in wardship proceedings and of the Divorce Division 
in divorce proceedings it was resolved on the basis of forum conven- 
iens. Generally speaking, the court which was first seised of the matter 
retained it unless there was some advantage to the child in continuing 
the wardship, notwithstanding an order in the Divorce Division. Some 
form of relief, for example, might be given more effectually in the 
Chancery Division, or some relevant change of circumstances might 
have occurred: Andrews v Andrews and Sullivan(6) and Re Andrews 
(7). 

In potential conflicts between the High Court and lower courts, 
the High Court will not permit the wardship procedure to be used 
simply as a form of appeal from the lower court, and will not accept 
jurisdiction unless there are special or good and convincing reasons for 
doing so. This is based on the concept of comity and on the desir- 
ability of preventing multiplicity in proceedings: Re P(8) per Stamp, 
jJ., and Re D(9) per Bagnall, J. In both these cases there had been 
procedural muddles or irregularities in the lower court, and in the 
latter the mother, having been refused legal aid to appeal to the 
Divisional Court of the Family Division, had, for some unexplained 
reason, obtained legal aid to take wardship proceedings. In both cases 
the High Court decided to exercise jurisdiction. Both these decisions 
could also be justified on the principles of Re L(3), that the welfare 
of the child called for the intervention of the High Court under its 
wardship jurisdiction for some special, in the sense of unusual, reason, 
something, in other words, going beyond the argument that the decis- 
ion of the lower court was wrong. In the matrimonial jurisdiction it 
has been the practice for many years for the High Court, as a matter 
of course, to assume jurisdiction over children who are subject to 
orders made in magistrates’ courts unless the parties prefer to retain 
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the magistrates’ order: Vigon v Vigon and Kuttner(10). 

The third group of cases is those arising under the Children Acts, 
i e the Children Act, 1948, and the Children and Young Persons Act, 
1969, involving the rights, duties and powers of local authorities 
in relation to children. As the authorities stand, this group must be 
divided into two classes, depending on the nature of the legal relation- 
ship of the local authority to the child. Under the Children Act, 1948, 
s 1, the local authority is under a duty, in defined circumstances, to 
take a child into its care. At that stage it acquires no special status in 
relation to the child and must return the child to one or other or both 
parents if requested by them to do so. The wardship jurisdiction is 
unaffected, and can be exercised in the normal way in relation to such 
a child: Re R (K) (an infant)(11) and Re S (an infant)(12). But, if the 
local authority proceeds further and passes a resolution assuming 
parental rights over the child under s 2, a different situation arises. It 
now has the legal right to control the child and his future, subject to a 
right in the parents to apply to the juvenile court to set aside or rescind 
the resolution: Children Act, 1948, s 4, as amended by the Children 
Act, 1975, sched. 3, para 5(a). An analogous situation arises under the 
Children and Young Persons Act, 1969, where the local authority has 
applied to, and obtained from, the juvenile court what is now called a 
‘care order’ and, formerly under the Children and Young Persons Act, 
1933, a ‘fit person’ order. In these situations the exercise by the High 
Court of its powers in wardship proceedings has been severely restrict- 
ed by decisions of this court, which are binding: Re M (an infant)(1) 
and Re T (AJJ) (an infant)(13). Balcombe, J., distinguished the present 
case on its facts from these two cases and held, for that reason, that 
they were not binding on him. In our judgment he was right to do so, 
although the distinction may appear at first sight to be a slim one. It 
is therefore necessary to examine these two cases in some detail. 

Both cases involved foster parents with whom the child had been 
fostered by the local authority under their statutory powers: in Re 
M(1) under the 1948 Act and in Re T (AJJ)(13) under the 1933 Act. 
In both cases the local authority had required the foster parents to 
return the child to its control with a view to restoring the child to the 
parents. In both, the foster parents refused on the ground that in their 
view it was contrary to the best interests of the child, and made the 
child a ward of court with the intention of asking for care and con- 
trol under the wardship jurisdiction, so retaining the child in their 
care. 

In Re M(1) the Court of Appeal held that where a local authority 
has passed a resolution assuming parental rights over a child the exercise 
of the local authority’s statutory powers in relation to the child cannot 
be challenged in wardship proceedings because Parliament has entrust- 
ed all decisions as to the welfare of the child to the discretion of the 
local authority. The court can only interfere if the local authority has 
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acted improperly or unlawfully, that is, in accordance with the prin- 
ciples on which the court will review the exercise of ministerial or 
administrative discretions generally: see, by way of example, Re L 
(A C) (an infant)(14). Where the local authority are acting under a fit 
person order or a care order the same reasoning necessarily applies 
because the local authority’s statutory powers are similar: Re T (A J 
J) (18). 

Two observations may be made about these decisions. In both cases 
the applicants were foster-parents, but the effect has been to leave the 
natural parents. without any means of challenging a local authority’s 
decision, for example, to place the child with foster-parents a long way 
away from the parents’ home so that visiting is difficult or impossible, 
or to deny all access to the child by one or both parents, or to refuse 
to disclose to the parents where the child is living. This result necessar- 
ily follows because, although there is a right of appeal to the juvenile 
court against the resolution in the one case or to apply to discharge 
the care order in the other, the juvenile court has no power to interfere 
with the exercise of the local authority’s discretionary powers. It is 
not clear whether the court in either case had this consequence in 
mind. 

The second observation applies to both decisions. No reference ap- 
pears to have been made in argument in either case to s 1 of the Guardian- 
ship of Infants Act, 1925, and no mention of the welfare of the child as 
the paramount consideration is made in the judgments. Re M (an 
infant)(1) was of course decided some years before J v C(4) and at a 
time when the significance of this section was perhaps not fully ap- 
preciated. Probably, however, it would not have affected the court’s 
conclusion, because Lord Evershed, M.R., said: 


‘I feel compelled, by the clear indication of the language to 
which I have alluded in the statute to conclude that this matter of 
judging the present best interests of the child in the circumstances 
of this case has been placed by Parliament in the exclusive juris- 
diction of the local authority.’ 


These observations are not intended to cast doubt on the binding 
effect of these decision on this court at the present time, but they are 
sufficient to discourage an extension of the reasoning to cases like the 
present where the challenge is directed, not to the exercise of a dis- 
cretionary power, but to the source of that power. In this case the 
parents are not seeking to influence the local authority’s discretion, 
but to remove the child altogether from the control of the local author- 
ity, in other words, to supersede the care order of 23rd August, 1976, 
by a new order in the wardship proceedings. 

This case is therefore analogous to those in which orders have been 
made by lower courts under the Guardianship of Infants Acts or the 
Matrimonial Proceedings (Magistrates) Act, 1960, and should be de- 
cided on the same principles. The dominant consideration is the wel- 
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Re H fare of this particular child, but it must be shown that the circumstan- 
ces are sufficiently unusual to justify the intervention of the High 
Court. One of the most important considerations is whether the powers 
of the juvenile court are adequate to protect the interests of the child 
or whether the wider powers of the High Court are necessary, e g to 
grant injunctions restraining the parents or others from acting in some 
particular manner, or to make mandatory orders of various kinds. 
Another is whether the interests of the child would be better served 
by the more flexible type of care order which the High Court can now 
make under the Family Law Reform Act, 1969, s 7. Another relates 
to procedural matters such as facilities for trial and the rules govern- 
ing appeals. In complex cases involving a large body of evidence or con- 
flicting views of experts, the High Court may be a more suitable venue. 
On the other hand, in cases of child abuse the wealth of experience 
which busy juvenile courts have acquired in the handling of such cases 
may be an important factor. 

The Children Act, 1975, introduced a change in the appellate 
procedure which has important repercussions on the ‘scope of the pro- 
per exercise of the jurisdiction’ of the High Court. Under the Children 
Act, 1948, an appeal lay from the refusal of a juvenile court to rescind 
a s 2 resolution to quarter sessions, now the Crown Court. Under the 
Children and Young Persons Act, 1969, the child who is the subject of 
a care order alone has a right of appeal, again to the Crown Court 
(s 21(4)). The 1975 Act amended the 1948 Act to provide a right of 
appeal by the parents and the local authority to the Family Division 
of the High Court: ss 55 and 108 and sched. 3, para 5. This is an 
important step in the removal of procedural anomalies and virtually 
eliminates the possibility of conflict in the 1948 Act cases. A judge 
of the Family Division hearing such an appeal, if he thinks it desirable 
in the interests of the child, can assume the powers of the wardship 
procedure by simply giving one party leave to issue a formal summons 
under the Law Reform (Miscellaneous Provisions) Act, 1949. No 
corresponding amendment has yet been made to the 1969 Act, prob- 
ably because care orders are used for two quite different classes of 
cases, one involving unruly, sometimes criminal, behaviour by the child 
or young person, the other neglect or ill-treatment of the child by 
parents or others. There is, however, no logical reason to differentiate 
between care orders intended for the protection of a child against 
parents and s 2 orders under the 1948 Act; moreover, the restricted 
rights of appeal under the 1969 Act produce undesirable anomalies. 
The parents have no right of appeal in their own right although they 
can act on behalf of the child (whose interests may be in direct con- 
flict with their own). Moreover, the local authority has no right of 
appeal at all, and there is no way in which the case can reach the 
Family Division. 

In the present case counsel for the parents made the forceful point 
that, if his clients had followed the procedure of the 1969 Act and had 
succeeded in getting the care order discharged, there was nothing to 
prevent the local authority itself instituting wardship proceedings. 
This is right, since there would then be no order and no conflict of 
jurisdiction. 

The effect of the 1975 Act, therefore, must be to diminish the 
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strength of the objections to the wardship jurisdiction in child abuse 
cases involving care orders. Lane, J., in Re B(15) has drawn attention to 
its positive advantages from the point of view of local authorities; 
and Dunn, J., in Re D(16) assumed jurisdiction on an application by a 
local authority. The learned judge in the present case relied to some 
extent on the decision in Re D, in which it was said that the juvenile 
court was not required to observe the terms of s 1 of the Guardianship 
of Minors Act, 1971 (as the 1925 Act had then become), under which 
the welfare of the child is the paramount consideration. This is not, 
strictly speaking, accurate because, of course, juvenile courts do act in 
the best interests of the child in so far as their powers permit. Where 
these are inadequate, the case for intervention by the High Court is 
proportionately strengthened. In this connection reference must be 
made to another amendment introduced by the 1975 Act, as s 21(2a) 
of the 1969 Act, which precludes a juvenile court from discharging a 
care order unless the court is satisfied that the child will receive the care 
and control which he requires. This innocuous provision could have 
serious consequences in the present case. In expressly restricting the 
power of the juvenile court, it would prevent it from taking a risk 
which, in the best interests of the child, perhaps ought to be taken. 

For these reasons, together with its most unusual and difficult 
facts, this court has come to the conclusion that Balcombe, J., was 
right to assume jurisdiction in this case. 

There are two other reasons for rejecting the local authority’s appeal 
on the issue of jurisdiction. In the first place, objection to his exercis- 
ing the jurisdiction was not taken by the local authoricy until after 
the conclusion of all the evidence. Since it is a matter of discretion, 
a judge should not accede to the objection at that stage. To decline juris- 
diction would result in a real multiplicity of proceedings, involving the 
recalling of all the evidence in the juvenile court. For the same reason, 
once a judge has assumed wardship jurisdiction and given his decision 
on the merits, it is virtually impossible for this court to allow an appeal 
on the basis that he exercised his discretion wrongly because the juven- 
ile court and the Crown Court would be placed in an impossibly embar- 
rassing position if either of these courts was inclined to differ from the 
views of the judge. Such a result could only be accepted if the judge 
had acted without jurisdiction so that his order was a nullity. 

So far as the appeal on the merits is concerned, it can be dealt with 
quite shortly, notwitstanding the gravity of the issues involved, be- 
cause the local authority have not seriously pressed this court to 
reverse the judge’s decision on this part of the case. It must have been 
the most difficult decision for him, and his judgment on both law and 
fact can properly be called impeccable. 

The issues before him were, first, whether this child had been as- 
saulted by one or other, or both of her parents. He concluded from the 
evidence that on two occasions in 1976 she had sustained serious 
injuries of a type, and in circumstances, which raised a strong suspicion 
of ‘battering’, and he expressed himself satisfied, on balance of prob- 
abilities, that one of the parents was responsible for it. This is, of 
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Re H course, enough in wardship proceedings where the welfare of the child 

is the paramount consideration, and therefore the seriousness of the 
Court of Appeal risk to the child of further injury is the dominant issue. The child was 
therefore properly made the subject of a care order. However, the 
parents wish to return to their own country where each holds profes- 
sional qualifications. So long as the care order stands either they must 
leave the child in this country, in which case she will grow up in total 
isolation from her sisters and family, and in an alien cultural surround- 
ing, or the family will be effectively prevented from returning to their 
home country. No graver issue could be formulated, nor could a more 
serious interference in the affairs of a foreign family be imagined. 
Faced with this dilemma, the judge, acting on a very full, careful and 
balanced assessment by a psychiatrist, decided that, weighing the risk 
of further physical injury against the risk of severe and lasting psycho- 
logical injury the best interests of the child would be served by her 
remaining in the care of the local authority under s 7 of the Family 
Law Reform Act, 1969, unless and until the parents make arrange- 
ments to return to their native country, when the child should be 
returned to their care. It is impossible to differ from the learned judge’s 
assessment of the relative risk to the future of this unfortunate little 
girl. Whichever course is decided on, her future is in jeopardy. The 
learned judge, we think, has chosen the lesser of the two alternative 
risks. This appeal must therefore be dismissed. 


Ormrod, L.J. 


Appeal dismissed. 
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QUEEN’S BENCH DIVISION Attorney-General 
(Lord Widgery, C.J., Wien, J., and Kenneth Jones, J.) v B.B.C. 


February 17, 1978 Queen’s Bench 
Division 
ATTORNEY-GENERAL v BRITISH BROADCASTING 
CORPORATION 


Contempt of Court — Committal of offender — Proceedings in “inferior 
court’’— Local valuation court — R.S.C., Ord. 52, r 1(2)(a). 


By Ord. 52, r 1(2): “Where contempt of court — (a) is committed in 
connexion with . . . proceedings in an inferior court... then... . an order 
of committal may be made only by a Divisional Court of the Queen’s Bench 
Division... ” 

Held: a local valuation court sitting under s 76 of the General Rate Act, 
1967, is an “inferior court’”’ for the purposes of R.S.C. Ord. 52, r 1(2)(a), and 
when contempt of such a court is committed in connexion with its proceed- 
ings an order of committal may be made by a Divisional Court of the Queen’s 
Bench Division. 


Summons by the Attorney-General, for an injunction to restrain 
the defendants, the British Broadcasting Corporation, by themselves, 
their servants or agents or otherwise from broadcasting or causing or 
authorising to be broadcast a programme dealing with matters relating 
to the Exclusive Brethren and proceedings pending before the local 
valuation court at Andover. 


H Woolf for the Attorney-General. 
A T Hoolahan, QC, R Walker and H Sales for the BBC. 


LORD WIDGERY, C.J.: There are two actions concerned in the Lord 
application before the court today, but I propose to refer only to that Widgery, C.J. 
brought by Her Majesty’s Attorney-General because I believe that the : 
second action raises the same issues and abides by the decision of this 
court in the first case. 

In the first case the action began by writ with her Majesty’s At- 
torney-General as plaintiff and the British Broadcasting Corporation 
as defendants. The statement of claim, as it appears from the endorse- 
ment on the writ, is for an injunction to restrain the defendants by 
themselves, their servants or agents or otherwise from broadcasting or 
causing or authorising to be broadcast a programme dealing with mat- 
ters relating to the Exclusive Brethren and a matter pending before 
the local valuation court at Andover. 

The story which lies behind that claim and of which the court has 
been apprised today is this. The religious sect who call themselves the 
Exclusive Brethren are having a little trouble with the rating authorities. 

They seek to have themselves recognised as being of such status that 
their places of worship achieve rating relief under s 39 of the General 
Rate Act, 1967. Essentially what they have to show for that purpose 
is that the building in question is used as a place of religious worship, 
and of public religious worship at that. We know no more about the 
issue between the Exclusive Brethren and the rating authority in 
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Attorney-General Andover except that that is liable to be the issue which has to be 
v B.B.C. determined between them, and we are told that the date fixed for the 
determination of that issue is 10th March, 1978. 

The BBC come into the matter in this way. They have recorded, and 
indeed have once transmitted, a programme concerning the Exclusive 
—" Brethren. Again we have been supplied with a transcript of the text of 
Widgery, C.J. the broadcast, but we have not had time to look at it because this is a 

matter which has had to be dealt with rather urgently. However, it 
can be assumed, we understand, for present purposes that the proposed 
broadcast is not particularly complimentary to the Exclusive Brethren, 
and moreover, which is far more important for present purposes, it 
does raise the very issue which is going to come up before the local 
valuation court on 10th March, namely, among other things, whether 
the Exclusive Brethren can claim in respect of their premises in An- 
dover that those premises are places of public religious worship. 

It is now well-known in view of the developments of the law in 
recent years that if anyone, be it a broadcasting corporation, a news- 
paper, or the like, comments on litigation which is pending that person 
or body runs a severe and immediate risk of being dealt with for con- 
tempt of court because publications which may tend to prevent the fair 
trial of proceedings are open to challenge as contempt of court and may 
bring appropriate punishment in their train. Moreover, it is now clearly 
established that not only an individual who is injured by this kind of 
contempt of court can bring proceedings but Her Majesty’s Attorney- 
General has the right, and, I think, now the duty, to bring before the 
court matters which seem to him to be of sufficient seriousness and 
involve the vice of being liable to control or inhibit legal proceed- 
ings which ought to be freely available to the parties. 

One begins to understand at once now why this litigation began. 
The writ was only issued this morning, so no time has been lost. The 
injunction is sought by the Attorney-General on the footing that the 
proposed broadcast, which is to take place next Sunday, two days from 
now, will amount to a contempt of court and ought to be restrained 
before it is published and not be the subject of proceedings ex post 
facto. We have had the maximum assistance from counsel today, and 
I would like to express our gratitude to them all. The issues have been 
quickly narrowed down to a very limited scope indeed. 

First of all one must look at the rules of court to remind oneself of 
the rules under which we operate. The appropriate rule is RSC Ord 52, 
r 1, the important parts of which are: 
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Printed in En 


‘(1) The power of the High Court or Court of Appeal to punish 
for contempt of court may be exercised by an order of committal. 

‘(2) Where contempt of court — (a) is committed in connection 
with . . . (iii) proceedings in an inferior court . . . then, subject to 
para (4), an order of committal may be made only by a Divisional 
Court of the Queen’s Bench Division . . .’ 


At a very early stage in the proceedings it was made clear to us that 
the real issue between the parties today is whether the local valuation 
court which is going to pronounce on this rating issue in Andover on 
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acting alone — Proof of offence. 
R. v Rowell 


— Conduct by individual 


CRIMINAL LAW — Sentence — Conditional discharge — Appeal against order — 
Competency — Powers of Criminal Courts Act, 1973, s. 13(1). 
R. v Wehner wees 


CRIMINAL LAW — Sentence — “Plea bargaining” 
and counsel — Quashing of sentence. 
R. v Atkinson 


Discussion between judge 


Privy Ccl. 151 





CRIMINAL LAW — Soliciting by man for immoral purposes — Consenting parties 
over 21 — Contemplated conduct in private — Sexual Offences Act, 1956, 
s. 32 — Effect of Sexual Offences Act, 1967, s. 1(1). : 
R. v Ford a meet iin Siels 


CRIMINAL LAW — Threatening behaviour likely to occasion breach of the 
peace — Evidence sufficient to form ground for charge of affray — Public 
Order Act, 1936, s. 5. 

R. v Oakwell 


CRIMINAL LAW — Trial — Plea of guilty — Equivocal plea — Substitution of 
plea of not guilty — Discretion of justices — Plea of guilty in mistaken belief 
that offence charged absolute. 

P. Foster (Haulage) Ltd. v Roberts 


CRIMINAL LAW — Trial — Speeches — Right of prosecuting counsel to make 
closing speech — Evidence called by one of several defendants — Benefit to 
defences of those other defendants. 

R. v Bryant. R. v Oxley 


CRIMINAL LAW -— Trial — Submission of No case — On ground that evidence 
called by prosecution was unreliable. 
R. v Mansfield 


DEPRIVATION ORDER. See Criminal Law. 
DIMINISHED RESPONSIBILITY. See Criminal Law (murder). 


DRUG — Controlled drug — Unlawful possession Defence — Ignorance of 
character of “thing’’ containing drug — Misuse of Drugs Act, 1971, s. 5(2), 
s. 28(2). 
R. v Ashton-Rickardt 


DRUG — Offence Unlawful possession of controlled drug — Possession of 
naturally occurring material of which drug charged is constituent not separ- 
ated from others Leaf and stalk of cannabis — Presence of THC found on 
analysis — Misuse of Drugs Act, 1971, s 5(2) 

Director of Public Prosecutions v Goodchild 


EDUCATION — Local authority — Policy to promote comprehensive schools 
throughout area — Maintenance of grammar school stopped — Legality — Need 
to listen to objections and consider case of individual school — Interlocutory 
injunction — Burden on plaintiff to show that he has a real prospect of suc- 
ceeding in claim for permanent injunction at trial — Education Act, 1944, 
s. 1(1), 8(1), 13(1). 

Smith v Inner London Education Authority 


EDUCATION — Position of teacher — Attendance for religious worship — Ab- 
sence during school hours Breach of contract with education authority — 
Education Act, 1944, s. 30 — European Convention for Protection of Human 
Rights and Fundamental Freedoms, art. 9(1)(2). 

Ahmad v Inner London Education Authority 


EVIDENCE — Criminal cases. See Criminal Law. 

EXTRADITION — Discharge from custody — Habeas corpus — Passage of time 
since alleged offence — Return to foreign country unjust or oppressive — 
Fugitive Offenders Act, 1967, s. 8(3) 

Kakis v Government of Cyprus 





FIREARM — Carrying with criminal intent — Need to prove close physical link 
with, and immediate control over, firearm by defendant — Intent to commit 
indictable offence — Firearms Act, 1968, s. “— 

R. v Kelt 


FIREARM — Need for licence — Exemption — Shotgun — Rifling removed from 
gun — Capacity to discharge rifle ammunition — Firearms Act, 1968, s. 1(3)(a) 
Creaser v Tunnicliffe 


FOOD — Sale — “Food” — Agreement to supply lemonade — Caustic soda solu- 
tion supplied — Food and a Act, 1955, s. 8(1). 
Meah v Roberts ... ata 


FOOTPATH. See Highway 


FORGERY. See Criminal Law. 


GAMING — Licensing of premises — Notice of application for licence — Dis- 
play of notice outside entrance to premises — Gaming Act, 1968, sched. 2, 
para. 6(3). 

R. v Newcastle-on-Tyne Gaming Licensing Committee. Ex parte White Hart 
Enterprises Ltd ; 


GOING EQUIPPED TO CHEAT. See Criminal Law 


GUARD DOG — Control — Continued presence of handler — Dog secured to 
prevent free movement about premises — Guard Dogs Act, 1975, s. 1(1). 
Hobson v Gledhill 

HIGHWAY — Footpath — Definitive map — Conclusiveness of statement that way 
a footpath — National Parks and Access to the Countryside Act, 1949, s. 32 


(4)(a) 
Suffolk County Council v Mason 


HIGHWAY — Maintenance — Duty of authority — Frozen, slippery path — 
Highways Act, 1959, s. 44(1) 
Haydon v Kent County Council 


HOUSING — See Local Government. 


IMMIGRATION — Appeal — Deportation — Notice of order — Whereabouts 
of deportee unknown — Need for notice. 
R. v Immigration Appeal Tribunal. Ex Parte Jaspal Singh .. 


IMMIGRATION — Detention of immigrant under authority of immigration 
officer — Application for habeas corpus Power of Home Secretary — Im- 
migration Act, 1971, sched. 2, para. 16. 

R. v Home Secretary, Ex parte Hussain 


INCITEMENT — See Criminal Law. 

INDICTMENT. See Criminal Law. 

LEGAL AID — Costs of successful unassisted party — Assisted party beginning 
to receive legal aid after proceedings instituted — Costs attributable to that 
part — Unassisted party’s costs incurred in preparing for proceedings — Legal 
Aid Act, 1974, s. = s. 14 via 
S. vS. wets See .-. Fam. Div, 97; 

LEGAL AID — Criminal aiid — Fees and expenses prescribed by regu- 
lations — Amendment — Retrospective effect of amended regulation — Pro- 
vision for costs in “special circumstances” — ‘‘Special circumstances” 
Inflation — No lower rates for criminal cases. 

R. v Dunwoodie .. . 





LEGAL AID — Magistrates’ court — Need to base decision on facts of particular 
case — Information to be given by prosecution to defence — Legal Aid Act, 
1974, s. 29(1). 

R. v Highgate Justices. Ex parte Lewis 


LEGAL AID — Magistrates’ court — Reference of case to European Court of 
Justice — Legal Aid Act, 1974, s. 28(2). 
R. v Marlborough Street Stipendiary Magistrate. Ex parte Bouchereau 


LICENCE — Premises. See Gaming. 


LOCAL GOVERNMENT — Change in local government areas — Loss of office by 
employee of local authority — Compensation — Loss attributable to pro- 
vision of Local Government Act, 1972 — Local Government (Compensation) 
Regulations, 1974, regs. 7(1), 11(1). 

Walsh v Rother District Council 


LOCAL GOVERNMENT — Change in local government areas — Loss of office 
by employee of local authority — Compensation — Loss “attributable to” 
provisions of Local Government Act, 1972 — Re-employment of applicant of 
new authority -- Termination of employment — Local Government (Compen- 
sation) Regulations, 1974, regs. 7(1), 11(1). 

Mallet v Restormel Borough Council ... 


LOCAL GOVERNMENT — Housing — Management, regulation, and control — 
Termination of tenancy — Notice to quit — Tenant a good tenant — No 
breach of covenant — Housing Act, 1957, s. 111. 

Cannock Chase District Council v Kelly 


LOCAL GOVERNMENT — Meeting of local authority — Attendance allowance 
— Member of committee deemed to be member of authority — Right to 
allowance — Local Government Act, 1972, s. — S. sa 
Hopson v Devon County Council 

MAGISTRATES — Committal — Refusal to ili ee — asain of 
defendant — Fresh committal proceedings — Jurisdiction of magistrate. 

R. v Manchester City Stipendiary Magistrate. Ex parte Snelson 

MAGISTRATES — Committal proceedings — Offences triable together on indict- 
ment — Concurrent committal proceedings without consent of parties — 
Matter of practice 
R. v Camberwell Green Justices. Ex parte Christie 

MAGISTRATES — Committal — Submission of no sufficient case to commit — 
Rejection — Right of defendant to be heard — Magistrates’ Courts Rules, 
1968, r. 4 (10). 

R. v Horseferry Road Magistrates’ Court. Ex parte Adams... 


MAGISTRATES -— Legal aid. See Legal Aid. 
MARKET. Sunday market. See Shop. 


MURDER. See Criminal Law. 


NOISE. See Nuisance. 


NUISANCE — Noise — Abatement — Notice by local authority requiring abate- 
ment — Appeal by defendants to magistrates’ court — Proceedings by local 
authority in High Court for injunction before hearing of appeal — Competency 
— Control of Pollution Act, 1974, s. 58(3)(8). 

London Borough of Hammersmith v Magnum Automated Forecourts, Ltd. 





PERVERSION OF COURSE OF JUSTICE. See Criminal Law. 


PRISON — Discipline — Offences — Sanctions by Board of Visitors — Allegations 
of non-compliance with rules of natural justice — Applications for certiorari 
— Competency — Prison Act, 1952, s. 6 — Prison Rules, 1964, r. 94 
R. v Hull Prison Board of Visitors. Ex parte St Germain 


PROVOCATION. See Criminal Law (murder). 


RAILWAY — Offence — Avoiding payment of fare — Intent to avoid payment — 
Payment of part of fare — Payment of outstanding sum on request by railway 
company — Regulation of ce Act, 1889, s. on ). 

Corbyn v Saunders P - ar 


RATES — Complaint for non-payment. See Court of Appeal 


RATING — Factory — Company in liquidation — Factory occupied by employees 
working for own benefit — Liability for rates — General Rate Act, 1967, 
s. 16. 


Re Briant Colour Printing Co Ltd 


RHODESIA — Southern Rhodesia — Criminal offence — Southern Rhodesia — 
Encouraging members of the public to take up employment or residence 
therein — Southern Rhodesia (United Nations) (No 2) Order, 1968, art. 
14(1)(b). 

Attorney-General’s Reference (No 2 of 1977) 


ROAD TRAFFIC — Fixed penalty offence — Stationary vehicle — Non-payment 
of penalty — Notice requiring statutory statements of ownership and facts — 
Need for police to show that they have reasonable grounds for thinking 
recipient of notice to be the owner of car concerned — Road Traffic Act, 
1974, s. 1(7). 

Hedges v Wray 


ROAD TRAFFIC — Zebra crossing — Overtaking stationary vehicle stopped to 
give foot passengers precedence on crossing — Overtaking after foot passen- 
gers had crossed and left crossing — Zebra Pedestrian Crossings Regulations, 
1971, reg. 10(b). 

Connor v Paterson 


SENTENCE — See Criminal Law. 


SHOP — Sunday market — Person observing Jewish Sabbath — Organisation of 
market in field — Number of stall-holders — _ Act, 1950, s.53,s. 74(1). 
Thanet District Council v Ninedrive Ltd , 


SOLICITING. See Criminal Law. 


STATUTE — Interpretation — Marginal note — Indication of mischief with 


which Act is dealing — Not to be used for purposes of interpretation — Fire- 
arms Act, 1968, s. aad 
R. v Kelt =e 


TEACHER. See Education. 


THREATENING BEHAVIOUR. See Criminal Law. 





TOWN AND COUNTRY PLANNING -— Application for planning permission — 
Determination — Matters to be considered — Change of use — Provision of 
housing — Detriment to amenities — Continuation of use of premises for any 
purpose — Ensuring commencement of permitted use — Town & Country 
Planning Act, 1971, s. 29(1), s. 36(3). 

‘Clyde & Co v Secretary of State for the Environment 


TRIAL. See Criminal Law. 
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10th March is or is not an inferior court for the purposes of the order, Attorney-General 


If, as counsel for the Attorney-General maintains, it is an inferior 
court, then the BBC, with great propriety if I may say so, will not 
proceed to put the programme on the air. If, on the other hand, counsel 
does not succeed in satisfying us that this is an inferior court, then 
the action will be dismissed and the BBC will be free to carry on. There 
is no dispute about the meaning of the word ‘inferior’. The local valu- 
ation court, if it be a court at all, is accepted as being an inferior 
court. So one gets down to the one point on which these proceed- 
ings depend, namely, is the local valuation court at Andover an inferior 
court as opposed to any other variety of tribunal which one may 
choose to mention? 

Before one tries to decide whether it is a court or not, it is neces- 
sary to get accustomed to the features which are possessed by a local 
valuation court. We have been reminded that such courts are the suc- 
cessors of the local assessment committees which before 1948 were 
responsible for making up the rating lists and charging rates to occu- 
piers. In the reformation of local government which took place in 
1948 the local assessment committees went and the local valuation 
court came in instead. The General Rate Act, 1967, as amended, is 
now the authority for this purpose. 

If we look at s 76 we get some idea of the procedure which is 
followed when assessments are subject to challenge before the local 
valuation court. Section 76(2) provides: 


‘Where a copy of a proposal is transmitted to the clerk to a local 
valuation panel . . . it shall be the duty of the chairman or a deputy 
chairman of that panel to arrange for the convening of such a court.’ 


Thus, the court is convened as required. When there is work for it to 
do it is convened for the purpose. Section 76(2) provides: 


‘The procedure of a local valuation court shall, subject to any 
regulations made in that behalf by the Minister, and subject to sub- 
section (3) of this section, be such as the court may determine; and 
the court — (a) shall sit in public, unless the court otherwise order 
on the application of any party to the appeal and upon being satis- 
fied that the interests of one or more parties to the appeal would be 
prejudically affected; and (b) may take evidence on oath and shall 
have power for that purpose to administer oaths.’ 


One has to notice all the features in that section which tend to point 
towards the local valuation court being a court. There is obviously no 
definition of ‘court’ for this purpose or we would not be taking the 
time we are in trying to discover the meaning of the word. The meaning 
of the word ‘court’ in the context of the General Rate Act, 1967, is, 
in my judgment, largely to be taken from such provisions as I have 
read in s 76. Then we ought to look at ss 88 and 89 which are con- 
cerned with the manning of the local valuation court. This again can be 
of assistance in deciding on the character of the tribunal. Section 88 
provides in sub-s (1) for convening the court as required, and we have 
dealt with that already. I think the principal reference in this section 
is sub-s (5), which provides: 


v B.B.C. 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
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‘Subject to subsection (6) of this section, a local valuation court 
shall consist of (a) either the chairman of the local valuation 
panel or the deputy chairman (or, if more than one, one of the 
deputy chairmen) of the panel; and (b) two other members of the 
panel selected in accordance with the scheme under which the panel 
is constituted.’ 


fhus, the membership comes from a panel, that is to say a group of 
people who have been associated and appointed for this purpose, and 
the precise constitution of the panel is a matter of local provision under 
local schemes. Once the panel is created then the members are drawn 
from it to man the local valuation courts as required. 

Counsel for the Attorney-General with that material behind him, 
invites us to consider the question ‘court or no’ in this context by 
looking to see what features of the arrangements that I have referred to 
are pointers to the tribunal being a court and what features, if any, 
point the other way. He says, when one comes to count the pointers 
towards this tribunal being a court, the first point to note is that it 
produces final and binding decisions. Subject, of course, to the appel- 
late system which may reverse decisions later on, the decisions of the 
local valuation court are final and binding, just like any other court. 
(he requirement to hear the parties and to have witnesses called before 
it is again characteristic of a court. I do not say that it is only courts 
which employ that procedure because that would not be true, but it is 
a procedure which is entirely consistent with the body being a court, 
and tends to throw its own weight into the scale on that side. The 
power to take evidence on oath I regard as an important feature of a 
court, and the fact that the tribunal has that power is a substantial 
pointer to it being a court in this context. 

We were referred by counsel for the Attorney-General on this part 
of the case to Royal Aquarium and Summer and Winter Garden Society 
Ltd v Parkinson (1). Two passages in the judgment of Fry, L.J., give me 
a great deal of assistance in trying to decide on which side of the line 
this particular tribunal must fall. Fry, L.J., said: 


‘a military court of inquiry, “though not a court of record, nor 
a court of law, nor coming within the ordinary definition of a 
court of justice, is nevertheless a court duly and legally constituted 
and recognised in the articles of war and many Acts of Parliament.”’ 
[ do not desire to attempt any definition of a “‘court’’. It is obvious 
that, according to our law, a court may perform various functions. 
Parliament is a court. Its duties as a whole are deliberative and legis- 
lative: the duties of a part of it only are judicial. It is nevertheless 
a court. There are many other courts which, though not courts of 
justice, are nevertheless courts according to our law. There are, for 


instance, courts of investigation, like the coroner’s court. In my 


judgment, therefore, the existence of the immunity claimed does 
not depend upon the question whether the subject-matter of consid- 
eration is a court of justice, but whether it is a court in law.’ 





(1) 56 J.P. 404; [1892] 1 Q.B. 431 
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Then he says this: 


‘Courts are, for the most part, controlled and presided over by 
some person selected as specially qualified for the purpose; and 
they have generally a fixed and dignified course of procedure, 
which tends to minimise the risks that might flow from this absolute 
immunity. These considerations do not apply to bodies such as |] 
have mentioned.’ 


I get a great deal of assistance from that passage because the idea 
that a formal procedure such as is employed in courts is a factor in 
deciding this question is a proposition which appeals greatly to me. 

Further help is to be obtained in a number of other authorities 
which were put before us. I would refer to Mersey Docks and Harbour 
Board v West Derby Assessment Committee and Bottomley(2). The 
passage I would wish to refer to dealt with an assessment committee 
under the old system of rating. Scrutton, L.J., in the middle of his 
judgment, makes this observation: 


‘In my opinion the proceeding was commenced when the object 
or called upon the assessment committee to hear him and his wit- 
nesses and to give a “decision”’ from which he could appeal. In my 
opinion the assessment committee could be ordered by mandamus 
to hear and determine. The prerogative writs will run to a body 
which is not “fa court”, and it may be that like some kinds of licen 
sing justices the assessment committee is not ‘‘a court’’; it does not 
hear evidence on oath and has no particular rules of procedure, 
though it acts under a statutory duty and authority...’ 


Counsel for the BBC has naturally enough stressed the cases, and 
they are more than a few, where doubt has been expressed whether an 
assessment committee is a court, and here Scrutton, L.J., is saying that 
in his opinion an assessment committee may not be a court. But look 
at the reasons he gives for that. Why may it not be a court? Because 
it does not hear evidence on oath. It has no particular rules of pro 
cedure, although it acts under a statutory duty. Those are the factors 
where the assessment committee is differentiated from the local valu 
ation court. 

So one could go on, and, as counsel for the BBC very properly said, 
if this were not a matter of the utmost urgency, there would be a great 
deal of other authority which counsel’s industry would put before us. 
For my part, I find that the matter can be disposed of without undue 
difficulty. We must, of course, in deciding whether this tribunal is a 
court for present purposes look at the task it performs, the procedure 
which it adopts, the method by which its members are selected, and 
generally the question of how far it and its duties and its creation are 
consistent with our general ideas in this country of what is meant by a 
court. 

I am bound to say | think that the local valuation court is one of 


the clearest examples of an inferior court that we meet in the field of 


administrative justice. I am not in the least bit deterred from saying 


(2) 95 J.P. 186; [1932] 1 K.B. 40 


Attorney-General 
v B.B.C. 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
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Attorney-General that by the fact that there was some considerable doubt about the 


v B.B.C. 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 


status of the local assessment committee. So be it. There was doubt, 
and it may be there remains some doubt as to what its status was. But 
I think that the local valuation court is a wholly different creation 
from the local assessment committee, and I am not in the least degree 
deterred by the authorities dealing with the latter tribunal. 

I am quite satisfied, for my own part, that the local valuation 
court which will sit at Andover on 10th March will be an inferior court 
for the purposes of RSC Ord 52. Having reached that stage, I under- 
stand counsel’s concession to be that the BBC will abandon their in- 
tention to transmit this programme. 


WIEN J. I agree. 
KENNETH JONES J. I agree also. 
Solicitors: Treasury Solicitor; E A C Bostock. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL 
(Megaw, L.J., Lawton, L.J., and Browne, L.J.) 


March 21, 1978 
LONDON BOROUGH OF CAMDEN v HERWALD 


Rating — Enforcement of payment of rates — Ratepayer in occupation 
of part of premises rated — Discrepancy between premises occupied 
and description in valuation list — Appeal to Court of Appeal by 
ratepayer against decision of Divisional Court — Competency 
“Criminal cause or matter’? — Supreme Court of Judicature (Con- 
solidation) Act, 1925, s. 31(1)(a). 


A rating authority laid a complaint in a magistrates’ court against the 
appellant for a summons for non-payment of the general rate in respect of 
certain premises of which he was in occupation of part. When the complaint 
came before the justices they refused to authorise the issue of a distress 
warrant on the ground that, as the appellant had at all times occupied only 
parts of the premises he would not be liable for the rates for the whole 
premises. A Divisional Court of the Queen’s Bench Division allowed an appeal 
by the authority, and the appellant appealed to the Court of Appeal. 

Held: (i) an application to a court of summary jurisdiction for an order to 
enforce the payment of a rate under s. 96 of the General Rate Act, 1967, was 
not a “criminal cause or matter’’, and the Court of Appeal had jurisdiction to 
hear the appeal: (ii) the description in the valuation list at the relevant times 
did not accurately portray the parts of the premises occupied by the appel- 
lant, and he was not liable for any part of the rates claimed. 

Per Curiam: the appellant’s proper remedy was to make a proposal for the 
alteration of the list. 


Appeal by Theodore Herwald against the decision of a Divisional 
Court of the Queen’s Bench Division. 


Sir Peter Rawlinson QC and Desmond Keane for the appellant. 
Guy Roots for the respondents. 


Cur adv vult 


21st March, 1978. BROWNE, L.J., read the following judgment of 
the court: This is an appeal from a decision of the Divisional Court of 
the Queen’s Bench Division given on 8th April, 1976. The Divisional 
Court allowed an appeal by way of Case Stated from a decision of the 
Hampstead Magistrates’ Court and refused leave to appeal, but leave 
was given by this court on 28th March, 1977. 

The case relates to distress for rates. On 13th March, 1975, the 
respondents laid a complaint in the magistrates’ court against the appel- 
lant for a summons for non-payment of the general rate in respect of 
premises at 63 Loveridge Road, London NW6, for the period from Ist 
October, 1972, to 31st March, 1975, amounting to a total of £1,019.80. 
On Ist May, 1975, the magistrates heard the complaint and refused to 
authorise the issue of a distress warrant. The Divisional Court, having 
allowed the appeal, remitted the case to the justices with a direction to 
authorise the issue of a distress warrant. 


London Borough 
of Camden 
v Herwald 


Court of Appeal 


Browne, L.J. 
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London Borough When the appeal came on in this court, the court raised the question 
of Camden whether we had jurisdiction to hear it in view of the decision of this 
v Herwald court (consisting of Lord Esher, M.R., Kay and A L Smith, LJJ) in 
Seaman v Burley(1). It was held in that case that there was no appeal 
to this court from a decision of a Divisional Court on a Case Stated 
by justices relating to the grant of a distress warrant to enforce a poor 
rate under a local Act, because it was an appeal in a ‘criminal cause or 
matter’ within s 47 of the Supreme Court of Judicature Act, 1873, 
inasmuch as the proceedings before the magistrates might end in 
imprisonment (see now s 31(1)(a) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, and s 1(1)(a) of the Administration of 
Justice Act, 1960). Counsel for the appellant wished us to deal with 
the case, and counsel for the respondents did not take any objection 


to our jurisdiction, and indeed advanced a helpful argument in support 
of it. 


Court of Appeal 


Browne, L.J. 


[he statutory provisions as to distress for the general rate are now 
contrained in Part VI of the General Rate Act, 1967: 


‘96. — (1) if any person fails to pay any sum legally assessed on 
and due from him in respect of a rate for seven days after it has been 
legally demanded of him, the payment of that sum may, subject to 
and in accordance with the provisions of this Part of this Act, be 
enforced by distress and sale of his goods and chattels under warrant 
issued by a magistrates’ court; and, if there is insufficient distress, 
he may be liable to imprisonment under the provisions of this Part 
of this Act in that behalf... 

‘97,— (1) The proceedings for the issue of a warrant of distress 
under this Part of this Act may be instituted by making complaint 
before a justice of the peace and applying for a summons requiring 
the person named in the complaint to appear before a magistrates’ 
court to show why he has not paid the rate specified in that com- 
plaint... 

‘98. The justices may state a Case under the Magistrates’ Courts 
Act, 1952, when called upon to issue a warrant of distress under 
this Part of this Act. 

‘99, — (1) A warrant of distress under this Part of this Act may be 
directed to the rating authority, to the constables of the police area 
in which the warrant is issued and to such other persons, if any, as 
the magistrates’ court issuing the warrant may think fit, and the 
warrant shall authorise the persons to whom it is directed to levy 
the amount which the person against whom the warrant is issued is 
liable to pay by distress and sale of his goods and chattels... 

“102. (1) If the person charged with the execution of a war- 
rant of distress for levying a sum to which some other person has 
been rated makes a return to the magistrates’ court that he could 
find no goods or chattels (or no sufficient goods or chattels) on 
which the levy the sums directed to be levied under the warrant on 
that other person’s goods and chattels, a magistrates’ court may, 
if it thinks fit, and subject to the provisions of section 103 of this 
Act, issue a warrant of commitment against that other person. 

‘(5) The order in the warrant of commitment shall be that the 


(1) 60 J.P. 772; [1896] 2 Q.B. 344, 
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said person be imprisoned for a time therein specified but not London Borough 


exceeding three months, unless the sums mentioned in the warrant 
shall be sooner paid. |The subsection goes on to provide for a 
remission of the term of imprisonment proportionate to the amount 
of any later payment]... 

‘103. —(1) Section 102 of this Act shall have effect subject to 
and in accordance with the following provisions: (a) on the 
application for the issue of a warrant for the commitment of any 
person, the magistrates’ court shall make inquiry in his presence 
as to whether his failure to pay the sum to which he was rated and 
in respect of which the warrant of distress was issued was due 
either to his wilful refusal or to his culpable neglect; (b) if the 
magistrates’ court is of opinion that the failure of the said person to 
pay the said sum was not due either to his wilful refusal or to his 
culpable neglect, it shall not issue the warrant. 

‘(2) Where on the application no warrant of commitment is 
issued, the magistrates’ court may remit the payment of any sum 
to which the application relates, or of any part of that sum .. .’ 


Seaman v Burley(1) was decided on the provisions of a local Act 
relating to the parish of Paddington. Section cxx of that Act con- 
tained provisions generally corresponding with those of Part VI of the 
1967 Act, with one important exception: it contained no provision 
corresponding to s 103. 

In Ryde on Rating (13 edn., p. 878) the authority of Seaman v 
Burley in the present context is doubted. In two later cases this court 
has heard and decided appeals from the Divisional Court relating to 
distress for rates, though it does not appear that in either of them 
Seaman v Burley was cited or any point taken as to jurisdiction (see 
Hampstead Borough Council v Associated Cinema Properties Ltd(2) 


and Bexley Congregational Church Treasurer v London Borough of 


Bexley(3)). In Re McGreavy. Ex parte McGreavey v Benfleet Urban 
District Council(4) this court disagreed with what it regarded as an 
obiter dictum of Lord Esher, M.R., in Seaman’s case(1), and in China 
v Harrow Urban District Council(5) the Divisional Court (we think) 
impliedly distinguished Seaman, which was cited in argument. But we 
do not think we need refer further to those cases because two years 
after Seaman v Burley was decided it was distinguished by this court on 
a ground which in our judgment equally distinguishes it from the 
present case. In Southwark and Vauxhall Water Co v Hampton Urban 
District Council(6) it was held that an application to a court of sum- 
mary jurisdiction for an order to enforce a general district rate under 
the Public Health Act, 1875, was not a ‘criminal cause or matter’ and 
that an appeal lay to this court from a decision of the Divisional Court 
on a Case Stated. The leading judgment was given by A L Smith, L.J., 


(1) 60 J.P. 772; [1896] 2 Q.B. 344. 
2) 108 J.P. 155; [1944] 1 AILER 436 
(3) 136 J.P. 532; [1972] 2 AI ER 662; [1972] 2 Q.B. 222 
(4) 114 J.P. 185; [1950] 1 All ER 442: [1950] Ch. 269 
(5) 118 J.P. 41; [1953] 2 AI ER 1296; [1954] 1Q.B. 178 
(6) 63 J.P. 100; 64 J.P. 260; [1900] A.C. 3 
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London Borough who had been a party to the decision in Seaman v Burley, and Rigby 

of Camden and Collins, LJJ., concurred. The ground on which Seaman’s case(1) 

v Herwald was distinguished was that in that case the Summary Jurisdiction Act, 

1879, did not apply but in the Southwark and Vauxhall Water Co 

case(6) it did. The 1879 Act contained provisions in s 35 the effect of 

Browne, L.J. which was, in our view, substantially the same as the effect of the 
provisions of s 103(1) of the 1967 Act, and it was held that the pro- 
ceedings were therefore not a ‘criminal cause or matter’. The pro- 
ceedings in the present case are, therefore, in our view, equally not a 
‘criminal cause or matter’. This distinction also avoids the startling con- 
clusion that every judgment summons in a county court under CCR 
Ord 25, r 33, and s 5 of the Debtors Act, 1869, is a ‘criminal cause or 
matter’. 

In our judgment, this court has jurisdiction to hear this appeal. We 
hope that our decision will end the uncertainty referred to in Ryde on 
Rating. 

We come, therefore, to the substance of the appeal. It is well est- 
ablished that an application for a distress warrant to enforce payment 
of rates can only be resisted on certain limited grounds. It is also well 
established that one of such grounds is that the defendant is not in 
occupation of the hereditament in respect of which it is sought to 
rate him. The question in this case is whether, and if so in what cir- 
cumstances, it is a defence for him to show that he is only in occu- 
pation of part of that hereditament. 

The Case Stated, having found that the relevant rates were made, 
published and demanded, finds the following facts. Paragraph 4: 


Court of Appeal 


‘(ii) That the valuation list shows 63 Loveridge Road as a single 
hereditament as a workshop and store. (iii) That Mr Stephenson, 
rates inspector, London Borough of Camden, visited 63 Loveridge 
Road on several occasions the first time being on 11th March, 
1974. (iv) That [the appellant] had been a sub-tenant of a Mr 
Jellineck from 1960 until six or seven years ago and then of a Miss 
Marcotics to whom he had paid a portion of the total rent and 
rates. (v) That during Miss Marcotics’ lifetime he had occupied 
certain parts only of 63 Loveridge Road, namely an office on the 
first floor of the house, with use of the kitchen, and area marked 
‘*Factory A’’ (see attached rough sketch plan), and that subsequent 
to her death he continued to occupy the same parts of the premises 
as he had always occupied.’ 


The sketch plan attached to the Case and the legend on it show that 
63 Loveridge Road comprises a house of three floors consisting of a 
shop and office on the ground floor, four rooms on the first floor 
(including a kitchen), and four rooms on the second floor; a one storey 
factory (factory A); a two storey factory (factory B); and two yards 
separating the buildings. The Case contains no findings about the use 
made by the appellant of the parts which he occupies, nor as to the use 
or occupation (if any) of the other parts. Counsel for the appellant 
emphasised that the effect of the findings was that during the lifetime 
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of Miss Marcotics the appellant only paid (to her) the rates in respect 
of the parts he occupied, that after her death he continued to occupy 
the ‘same parts of the premises as he had always occupied’, and that he 
was now being called on by the rating authority to pay the rates on 
the whole. The conclusion of the justices and their question to the 
court were as follows: 


‘We were of opinion that as [the appellant] had at all times 
occupied only certain parts of 63 Loveridge Road, he would not be 
liable for the rates for the whole premises and accordingly refused 
to authorise issue of a distress warrant. The question for the opin- 
ion of the High Court is whether it is correct that [the appellant] 
is liable only for rates in respect of that part of the property in 
which he has been found to be in sole occupation when that part 
of the property is contained in the valuation list only as part of a 
single hereditament.’ 


In view of some criticisms of the respondents which were made or 
implied during the argument and of the finding in para 4(iii) of the Case 
Stated, we think we should emphasise the division of responsibilities 
in rating matters which is now embodied in the General Rate Act, 1967. 
We think this division of responsibilities and procedures is also import- 
ant in relation to the substance of this case. Counsel for the respon- 
dents gave us an interesting and helpful summary of the history of the 
development of rating procedure from the Poor Relief Act, 1601, to 
the Lands Tribunal Act, 1949. The scheme of the 1967 Act (re-enact- 
ing earlier legislation) is a division between responsibility for assessment 
or valuation and responsibility for collection. Valuation is the respon- 
sibility of valuation officers appointed by the Inland Revenue and 
collection is the responsibility of the rating authorities. The provisions 
as to valuation lists and the duties of valuation officers are contained 
in Part V of the 1967 Act. It is the duty of valuation officers to prepare 
a valuation list for each rating area (s 67(1)), and to insert in the list 
the prescribed particulars ‘with respect to every hereditament in the 
rating area and the value thereof’ (s 67(2)). By s 67(6) the valuation 
list is made 


‘conclusive evidence for the purposes of the levying of [the] 
rate of the value of the several hereditaments included in the list.’ 


It is not made conclusive evidence of anything else, but it is obvious 
that before making a valuation of any hereditament the valuation 
officer must decide what the hereditament is which he is valuing. 
The identification of hereditaments is an essential part of the process 
of valuation and so within the province of the valuation officer (see 
the definition of ‘hereditament’ in s 115(1) of the 1967 Act). Section 
69 and the following sections contain provisions for the alteration of 
the valuation list by means of proposals and for appeals to local valu- 
ation courts and to the Lands Tribunal if there are objections to a pro- 
posal. If the occupier of part of premises included in the list as a single 
hereditament thinks that his part should be shown as a separate here- 
ditament, he can and should make a proposal for the alteration of the 
list under s 69(1)(a) or (c) or both. We were told that since the hear- 
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ing in the Divisional Court this has been done, and that 63 Loveridge 
Road is now shown in the list as two hereditaments. When a proposal 
takes effect, its effect relates back to the beginning of the rating period 
in which it was made (s 79), but the rates claimed in this case are in 
respect of earlier periods. Collection of the rate is the responsibility 
of the rating authorities. They have nothing to do with assessment or 
valuation nor with the identification or definition of hereditaments. 
We think that this is emphasised by their duty under s 85(1), which is 
only to give information to the valuation officer. By s 2 rating author- 
ities are under a mandatory duty to make and levy the general rate, and 
by s 2(4)(b) the general rate ‘shall be made and levied in accordance 
with the valuation list in force for the time being’. So long as the entry 
in the valuation list remained unaltered, it was therefore the duty of 
the respondents to levy the rates in respect of 63 Loveridge Road in 
accordance with the list. The respondents as the rating authority had 
no power to split up the hereditament or apportion the rates. We agree 
with the Divisional Court that the appellant’s proper remedy was to 
make a proposal for the alteration of the list. 

But this is not the end of the matter. The foundation of counsel 
for the appellant's argument was the incontrovertible proposition 
that liability to pay rates depends on the occupation of land (or certain 
other types of hereditament); a person is liable to be rated in respect 
of his occupation of land. He referred us to s 16 of the 1967 Act, to 
Allchurch v Hendon Union Assessment Committee(7) and to West- 
minster City Council v Southern Railway Co(8) especially per Lord 
Russell of Killowen. He submitted that (a) the appellant is not liable 
to be rated in respect of land of which he is not in occupation; (b) on 
the findings of fact he was not in occupation of part of this heredita- 
ment, (c) no rate can lawfully be levied in respect of the part of which 
he is not in occupation, (d) therefore, no distress warrant can lawfully 
be issued for rates which include rates on the part he does not occupy. 

As we have said, there is no doubt that on an application for a 
distress warrant it is a defence for the defendant to show that he is 
not in occupation of the hereditament at all (see, for example, Hamp- 
stead Borough Council v Associated Cinema Properties Ltd(2)). But 
where the defence is that the defendant is only in occupation of part 
of the hereditament the position is different. The rating authority 
relied on the decision of the Divisional Court in Overseers of the Poor 
of Manchester v Headlam and the London and North Western Railway 
Co(9), and the Divisional Court in the present case accepted their sub- 
mission and directed the distress warrant to issue. If we may respect- 
fully say so, we think that the effect of that decision was stated with 
complete accuracy in the judgment of Goff, J., with which Lord Wid- 
gery, C.J., and O’Connor, J., agreed: 


‘It is right that a person is only liable to be rated in respect of 
property of which he is the occupier: see s 16 of the General Rate 


Act, 1967. But it does not follow that, merely because he can show 





(2) 108 J.P. 155; [1944] 1 AIL ER 436 

(7) 56 J.P. 117; [1891] 2 Q.B. 436 

(8) 100 J.P. 327; [1936] 2 All ER 322; [1936] A.C. 511 
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that he does not in tact occupy part of premises in respect of which London Borough 


a rate has been made, a distress warrant should not be issued. To 
resist the issue of a warrant, he must show that the description of 
the rated property in the valuation list includes on its face property 
which he does not occupy. The principle was stated by this court in 
Overseers of the Poor of Manchester v Headlam and London and 
North Western Railway Co(9), in a passage which has since been 
frequently cited and applied: “if one entire assessment be made in 
terms upon property which he does occupy, and upon other proper- 
ty which he does not occupy, so that upon the true state of facts 
being ascertained it is impossible to satisfy the description in the 
rate-book without including property which he does not occupy, 
the rate will be bad and ought not to be enforced’’. In that case, 
property occupied by the railway company had been assessed as 
“offices and land with rails’, but in assessing the amount of the 
rate the overseers had included certain buildings which were not 
occupied by the company. It was held that, since the property in 
fact occupied by the company satisfied the description in the rate- 
book, the rate was good on the face of it and a distress warrant 
must be issued. The proper remedy of the company in such cir- 
cumstances was to appeal against the assessment; not having ap- 
pealed, they could not resist the issue of a warrant. By way of con- 
trast, in Langford v Cole(10), where a single assessment of poor 
rate was made on property described in the rate-book as ‘‘mansion 
house and grounds” and it was established that the mansion house 
itself was unoccupied at the date when the rate was made, it was 
held that the rate made in respect of the whole property could not 
be enforced and that a distress warrant should not therefore be 
issued. The position is therefore as follows. If the person rated is in 
occupation of premises which fulfil the description in the valuation 
list, that is sufficient for the issue of a warrant; but if the descrip- 
tion in the valuation list cannot be satisfied without including 
property which the person rated does not occupy, the rate can- 
not be enforced against him and a distress warrant should not be 
issued.’ 


Applying that test, the Divisional Court held that the part occupied 
by the appellant did fulfil the description in the valuation list and that 
non-occupation of even a substantial part did not prevent him from 
being liable for the rate in respect of the whole; accordingly, he could 
not resist the issue of a distress warrant. 

Counsel for the appellant submitted (i) that we should overrule 
Headlam(9) and the later cases which have followed and applied it, 
(ii) alternatively, that Headlam should not be rigidly applied to all 
cases but only to ‘trivial matters’, (iii) in the further alternative, that, 
even if the principle of Headlam should be applied, the Divisional 
Court was wrong in holding that the part occupied by the appellant 
fulfilled the description in the valuation list. 

As to (i), counsel submitted that the decision in Headlam(9) was 


(7) 56 J.P. 117; [1891] 2 Q.B. 436 
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(10) (1910), 74 J.P. 229 
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depends on the occupation of land and with the decision of the Court 
of Appeal three years later in Allchurch v Hendon Union Assessment 
Committee(7). Headlam is not binding on us, and counsel for the 
respondents did not feel able to submit that the decision of the Ex- 
chequer Chamber in Crease v Sawle(11) was binding on us because of 
later changes in procedure. But Headlam has stood for 90 years, and 
was followed and applied in at least the three later cases referred to in 
the judgment of the Divisional Court — in Langford v Cole(10) in 1910, 
in Vernon v Castle(12) in 1922, and in Spiers v Pond(13) in 1956. We 
should, therefore, be very slow to overrule it. But, in our judgment, it 
is not inconsistent with the general principle on which counsel for the 
appellant relies. We agree with counsel for the respondents that the 
question in this case relates to procedure and jurisdiction rather than 
to liability; so it did in Headlam(9), where the proper remedy would 
have been to appeal against the rate. Allchurch v Hendon Union Assess- 
ment Committee(7) is not, in our view, inconsistent with Headlam, be- 
cause Allchurch related to the assessment process (under the procedure 
then applicable) and not to the collection process; it was concerned 
with the process now governed by Part V of the 1967 Act. On an appli- 
cation for a distress warrant the magistrates have no jurisdiction to alter 
the valuation list or to apportion the rates on any such basis. It does 
not appear to have been suggested in any of the later cases in which 
Headlam has been applied that there was anything in Allchurch which 
threw any doubt on it. We therefore reject counsel for the appellant’s 
first submission as to Headlam. Nor can we see any reason to limit 
that decision to ‘trivial matters’. No such suggestion seems to have 
been made in any of the later cases. 

But we accept counsel for the appellant’s third submission that, 
applying the principle of Headlam(9), these rates cannot be enforced 
against the appellant. The description in the valuation list at the rele- 
vant times was ‘a workshop and store’. ‘Factory A’, which he occupies, 
can fairly be described as a ‘workshop’, but on the findings of fact 
he does not occupy anything which can be described as a ‘store’. 
Further, he does occupy the office in the house, which is not covered 
by the description in the list. We doubt whether we are entitled to take 
into account the later alteration in the list, but it is interesting to note 
that we were told that 63 Loveridge Road is now entered as two 
hereditaments, the part occupied by the appellant described as ‘Factory 
and Office’ and the rest as ‘Stores and premises — void’. We do not 
find any help in the case on which the Divisional Court relied, Vernon 
v Castle(12); it seems to us that each case must depend on its own 
facts and on the construction of the particular entry in the list. 

The appeal will therefore be allowed. The question stated in the 
Case is not the right question; on our decision, the position is not that 
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QUEEN’S BENCH DIVISION Paton v Trustees 
(Sir George Baker, sitting as additional judge) British Pregnancy 
Advisory Service 
+9 7 
i Nis ld Queen’s Bench 
Divisi 
PATON v TRUSTEES OF BRITISH PREGNANCY ADVISORY ies 
SERVICE AND ANOTHER 


Abortion — Lawful termination of pregnancy Need for consent of 
father of child — Restraint by injunction of matrimonial obligations 
— Abortion Act, 1967, s. 1(1) 


The plaintiff claimed an injunction restraining the defendants, the second 
of whom was his wife, from causing or permitting an abortion, for which the 
requirements of s. 1(1) of the Abortion Act, 1967, had been fulfilled, to be 
carried out on his wife without his consent. 

Held: there must be a legal right enforceable at law or in equity before an 
applicant could obtain an injunction to restrain an infringement of that right; 
the Abortion Act, 1967, gave no right to a husband to be consulted in respect 
of the termination of his wife’s pregnancy; and, therefore, the plaintiff had no 
enforceable right to stop his wife having a lawful abortion or to stop the 
doctors from carrying it out. 

Per Curiam: The court cannot and would not seek to enforce or restrain 
by injunction matrimonial obligations if they be obligations such as sexual 
intercourse or contraception (a non-molestation injunction given during the 
pendency of divorce proceedings could cover attempted intercourse). 


Action by William Paton for an injunction restraining the first 
defendants, the British Pregnancy Advisory Service, and the second 
defendant, Joan Mary Paton, from causing or permitting an abortion 
to be carried out on the second defendant without his consent. 
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A Rankin QC and § J Bedford for the husband. 
W Denny QC and M D Rhodes for the first defendants. 
F Hatton for the wife. 


SIR GEORGE BAKER, P.: By a specially endorsed writ the plain- 
tiff, who is the husband of the second defendant, seeks an injunction 
in effect to restrain the first defendants, a charitable organisation, and 
particularly his wife, the second defendant, from causing or permitting 
an abortion to be carried out on his wife without his consent. Such 
action, of course, arouses great emotions, and vigorous opposing views 
as was recently pointed out in 1972 in the Supreme Court of the 
United States by Blackmun, J., in Roe v Wade(1). In the discussion of 
human affairs and especially of abortion, controversy can rage over the 
moral rights, duties, interests, standards and religious views of the 
parties. Moral values are in issue. I am, in fact, concerned with none of 
these matters. I am concerned, and concerned only, with the law of 
England as it applies to this claim. My task is to apply the law free of 
emotion or predilection. Nobody suggests that there has ever been such 
a claim litigated before the courts in this country. Indeed, the only case 
of which I have ever heard was in Ontario. It was unreported because 
the husband’s claim for an injunction was never tried. 

In considering the law the first and basic principle is that there must 
be a legal right enforceable at law or in equity before the applicant can 
obtain an injunction from the court to restrain an infringement of that 
right. That has long been the law. The leading case is North London 
Railway Co v Great Northern Railway Co(2). Counsel for the husband 
has helpfully read much of the judgment of Cotton, L.J. I will confine 
myself to the following well-known passage: 


‘In my opinion the sole intention of [s 25(8) of the Supreme 
Court of Judicature Act, 1873] is this: that where there is a legal 
right which was, independently of the Act, capable of being en- 
forced either at law or in equity, then, whatever may have been the 
previous practice, the High Court may interfere by injunction in 
protection of that right.’ 


In Montgomery v Montgomery(3), a well-known case in family law, 
Ormrod, J., having cited the passage from Cotton, L.J’s, judgment and 
reviewed the various authorities, concluded that the court could only 
grant an injunction to support a legal right, and since the petitioner 
wife had no proprietary interest in the flat in which the parties were 
living, the court had no jurisdiction to make a mandatory order to 
exclude the husband from the flat. The words ‘husband and wife’ 
were used, although the parties were no longer joined in matrimony, 
having been divorced. 

The law relating to injunctions has been considered recently in the 


House of Lords, in Gouriet v Union of Post Office Workers(4). Many 
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passages from their Lordships’ speeches have been cited. I do not 


Paton v Trustees 


propose to go through them because it is now as clear as possible that British Pregnancy 
there must be, first, a legal right in an individual on which to found Advisory Service 


an injunction and, second, that the enforcement of the criminal law is 
a matter for the authorities, for the Attorney-General. As counsel for 
the husband concedes, any process for the enforcement of the criminal 
law in a civil suit must be used with great caution, if at all. The private 
individual may have the right only if his right is greater than the public 
right, that is to say, that he would suffer personally and mere than the 
general public unless he could restrain the offence. That proposition 
is not accepted by counsel for the first defendants or by counsel for 
the wife, but in any event it is not now suggested that the proposed 
abortion on the wife will be other than lawful. So, it is not necessary 
for me to decide that question or to consider Gouriet v Union of Post 
Office Workers(4) further. 

The first question is whether this plaintiff has a right at all. The 
child cannot, in English law, in my view, have any right of its own at 
least until it is born and has a separate existence from the mother. 
That permeates the whole of the civil law of this country (I except 
the criminal law, which is now irrelevant), and is, indeed, the basis of 
the decisions in those countries where law is founded on the common 
law, that is to say, in America, Canada, Australia, and, 1 have no doubt, 
in others. For a long time there was great controversy whether after 
birth a child could have a right of action in respect of pre-natal injury. 
The Law Commission considered that and produced a working paper 
in 1973, followed by a final report [Report on Injuries to Unborn 
Children, Law Com 60 (Cmnd 5709)], but it has since been univ- 
ersally accepted that in order to have a right the foetus must be 
born and be a child. There was only one known possible explanation 
which is referred to in the working paper, an American case 
White v Yup(5), where the wrongful death of an eight month old viable 
foetus, stillborn as a consequence of injury, led an American court to 
allow a cause of action, but there can be no doubt, in my view, that 
in England and Wales, the foetus has no right of action at all until 
birth. The succession cases have been mentioned. There is no differ- 
ence. From conception the child may have succession rights by what 
has been called a ‘fictional construction’ but the child must be sub- 
sequently born alive; see per Lord Russell of Killowen in Elliot v 
Joicey(6). 

The husband’s case must therefore depend on a right which he has 
himself. 1 would say a word about the illegitimate, usually called the 
putative, but I prefer to refer to the illegitimate, father. Although 
American decisions to which I have been referred concern illegitimate 
fathers, and statutory provisions about them, it seems to me that in 
this country the illegitimate father can have no rights whatsoever 
except those given to him by statute. That was clearly the common 
law. One provision which makes an inroad into this is s 14 of the 
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Guardianship of Minors Act, 1971, and s 9(1) and some other sections 
of that Act applicable to illegitimate children, giving the illegitimate 
father or mother the right to apply for the custody of or access to an 
illegitimate child. But the equality of parental rights provision in 
s 1(1) of the Guardianship Act, 1973, expressly does not apply in 
relation to a minor who is illegitimate: see s 1(7). 

So this plaintiff must, in my opinion, bring his case, if he can, 
squarely within the framework of the fact that he is a husband. It is 
very common for spouses to seek injunctions for personal protection 
in the matrimonial courts during the pendency of or, indeed, after 
divorce actions, but the basic reason for the non-molestation injunct- 
ion often granted in the family courts is to protect the other spouse 
or the living children, and to ensure that no undue pressure is put on 
one or other of the spouses during the pendency of the case and during 
the breaking-up of the marriage. 

There was, of course, the action for restitution of conjugal rights, 
a proceeding which always belied its name and was abolished in 1970. 
It arose because in ecclesiastical law the parties could not end the 
consortium by agreement. In a sense the action for restitution was 
something of a fiction. The court ordered the spouse to return to 
cohabitation. If the spouse did not return then that spouse was held to 
be in desertion. No more could happen. The court could not compel 
matrimonial intercourse: Forster v Forster(7). So matrimonial courts 
have never attempted the enforcement of matrimonial obligations by 
injunction. 

The law is that the court cannot and would not seek to enforce or 
restrain by injunction matrimonial obligations, if they be obligations 
such as sexual intercourse or contraception (a non-molestation injunc- 
tion given during the pendency of divorce proceedings could cover 
attempted intercourse). No court would ever grant an injunction to 
stop sterilisation or vasectomy. Personal family relationships in mar- 
riage cannot be enforced by the order of a court. An injunction in such 
circumstances was described by Judge Mager in Jones v Smith(8) in 
the District Court of Appeal of Florida as ‘ludicrous’. 

I ask the question: ‘If an injunction were ordered, what could be the 
remedy if it were breached?’ and I do not think I need say any more 
than that no judge could even consider sending a husband or wife to pri- 
son for breaking such an order. That of itself, seems to me to cover the 
application here. The husband cannot by law injunction stop his wife 
having what is now accepted to be a lawful abortion within the terms of 
the Abortion Act, 1967. 

The case which was first put forward to me a week ago, and indeed 
is to be found in the writ, is that the wife had no proper legal grounds 
for seeking a termination of her pregnancy and that, not to mince 
words, she was being spiteful, vindictive and utterly unreasonable in 
seeking so to do. It now appears that I need not go into the evidence in 
the affidavits because it is accepted and common ground that the 
provisions of the 1967 Act have been complied with, the necessary 
certificate has been given by two doctors,and everything is lawfully 
set for the abortion. 


(7) (1790), 1 Haq. Con. 144 
(8) (1973), 278 So 2d 339 (Florida) 
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The case put to me finally by counsel for the husband (to whom I 


Paton v Trustees 


am most indebted for having set out very clearly and logically what the British Pregnancy 
law is) is that while he cannot say here that there is any suggestion of a Advisory Service 


criminal abortion nevertheless if doctors did not hold their views, or 
come to their conclusions, in good faith, which would be an issue 
triable by a jury (see R v Smith (John)(9)), then this-plaintiff might 
recover an injunction. That is not accepted by counsel for the first 
defendants. It is unnecessary for me to decide that academic question 
because it does not arise in this case. My own view is that it would be 
quite impossible for the courts in any event to supervise the operation 
of the 1967 Act. The great social responsibility is firmly placed by the 
law on the shoulders of the medical profession: per Scarman, L.J., in 
R v Smith (John). 
I will look at the 1967 Act very briefly. Section 1 provides: 


‘(1) “A person shall not be guilty of an offence under the law 
relating to abortion when a pregnancy is terminated by a registered 
medical practitioner if two registered medical practitioners are of 
the opinion, formed in good faith — (a) that the continuance of the 
pregnancy would involve risk ... of injury to the physical or mental 
health of the pregnant woman...” 

‘(2) In determining whether the continuance of pregnancy would 
involve such risk of injury to health as is mentioned in para. (a) 
of subs. (1) of this section, account may be taken of the pregnant 
woman’s actual or reasonably forseeable environment...’ 


That does not now arise in this case. The two doctors have given a 
certificate. It is not and cannot be suggested that that certificate was 
given in other than good faith and it seems to me that there is the end 
of the matter in English law. The 1967 Act gives no right to a father to 
be consulted in respect of the termination of a pregnancy. ‘True, it gives 
no right to the mother either, but obviously the mother is going to be 
right at the heart of the matter,consulting with the doctors if they are 
to arrive at a decision in good faith, unless she is mentally incapacitated 
or physically incapacitated (unable to make any decision or give any 
help) as, for example, in consequence of an accident. The husband, 
therefore, in my view, has no legal right enforceable at law or in equity 
to stop his wife having this abortion or to stop the doctors from carry- 
ing out the abortion. 

Counsel for the husband made one point about a letter, which has 
now been produced to the court, dated 22nd May, from Dr Macrone, 
the family doctor. | need only point out that Dr Macrone says in his 
letter that he had no objection to the wife seeking a termination of the 
pregnancy whereas her affidavit seems to put it a little higher where 
she says she had the support of Dr Macrone. But really that is a matter 
of terminology. I do not think there is anything in the point and I 
am sure counsel for the husband was simply putting it forward as 
something the court ought to look at, without any conviction that 
there was any merit in the distinction. 

This certificate is clear, and not only would it be a bold and brave 


(9) 138 J.P. 175; [1974] 1 AILER 376 
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judge (I think counsel for the husband used that expression) who 


British Pregnancy would seek to interfere with the discretion of doctors acting under 


Advisory Service 


Queen’s Bench 
Division 


Sir. George 
Baker. P. 


the 1967 Act, but I think he would really be a foolish judge who would 
try to do any such thing, unless, possibly, there was clear bad faith and 
an obvious attempt to perpetrate a criminal offence. Even then, the 
question is whether that is a matter which should be left to the Director 
of Public Prosecutions and the Attorney-General. I say no more for I 
have stated my view of the law of England. 

Very helpfully I have been referred to American authorities. The 
Supreme Court of the United States has reached the same conclusion, 
that a husband, or an illegitimate father, has no right to stop his wife, 
or the woman who is pregnant by him, from having a legal abortion. 
In Planned Parenthood of Central Missouri v Danforth, Attorney- 
General of Missouri(10) the Supreme Court by a majority held that the 
State of Missouri 


‘may not constitutionally require the consent of the spouse, as is 
specified under § 3(3) of the Missouri Act, as a condition for abor- 
tion during the first twelve weeks of pregnancy . . . clearly since the 
State cannot regulate or proscribe abortion during the first stage 
when the physician and his patient make that decision, the State 
cannot delegate authority to any particular person, even the spouse, 
to prevent abortion during that same period.’ 


It is interesting to note that the Missouri spousal consent provision 
would have required the husband’s consent even if he was not the 
father. A spousal consent provision in an English Act could not,of 
course,be challenged as unconstitutional,but there is no such provision 
in the 1967 Act or in the Abortions Regulations, 1968, to which a 
challenge of ultra vires could be made. There is no provision even for 
consultation with the spouse and reg 5 prohibits disclosure except in 
specified instances of which disclosure to the spouse is not one. 

Counsel have been unable to discover any extant decision in those 
countries whose laws derive from the common law that the consent of 
the husband is required before an otherwise legal abortion can be 
performed on the wife. Researches of cqunsel for the husband show 
that in Roman law, centuries ago, the father’s consent was required 
or otherwise abortion was a crime, but today the only way he can put 
the case is that the husband has a right to have a say in the destiny of 
the child he has begotten. The law of England gives him no such 
right; the 1967 Act contains no such provision. It follows, therefore, 
that in my opinion this claim for an injunction is completely miscon- 
ceived and must be dismissed. 


Injunction refused. 


Solicitors: Grey, Lloyd & Co, Connahs Quay; Rigbey, Loose & Mills; 
Birmingham; Maxwell Cooke & Co, Birkenhead 


Reported by G.F.L. Bridgman, Esq., Barrister 








(10) (1976), 428 US 52 (Missouri) 
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January 23, 1978 
BOGGELN v WILLIAMS 


Criminal Law — Theft — Electricity — Use without authority of elec- 
tricity board — Intention of consumer to pay at due time for pay- 
ment and ability to do so — Theft Act, 1968, s. 13 


By s. 13 of the Theft Act, 1968: ‘tA person who dishonestly uses without 
due authority, or dishonestly causes to be wasted or diverted, any electricity 
shall on conviction on indictment be liable to imprisonment for a term not 
exceeding five years”. 

In October, 1976, a representative of the E.M. electricity board discon- 
nected the supply of electricity which the board supplied to the house of the 
defendant because of his failure to pay an outstanding account. The defendant 
re-connected the supply of electricity himself, informing one of the board’s 
employees of what he was going to do. He was convicted by justices of an 
of an offence under s. 13 of the Theft Act, 1968. He appealed to the Crown 
Court who allowed the appeal and stated a Case for the opinion of the High 
Court. In the Case the Crown Court found that the defendant believed that 
by giving notice of his intention and ensuring that consumption was re- 
corded through the meter he was not acting dishonestly in re-connecting the 
electricity, and the court expressed the opinion that he also believed that when 
payment became due he would be able to pay for the electricity consumed, 
that that belief was not unreasonable, and that the defendant’s state of mind 
at the relevant time was not dishonest. 

Held: the Crown Court was fully entitled to make the findings of fact 
which they had made; an intention to pay for electricity knowingly used 
without the authority of the electricity board afforded a defence to a charge 
under s. 13 if that intention was based on a genuine belief that the user 
would be able to pay at the due time for payment; and, therefore, the de- 
cision of the Crown Court was right. 


Christopher Hordern for the prosecutor. 
Brian Leech for the defendant. 


LLOYD, J.: This is a Case stated by the Crown Court at Aylesbury. 
The question for the opinion of the court is whether a person can be 
convicted of dishonestly abstracting electricity, contrary to s 13 of the 
Theft Act, 1968, if he intends to pay for the electricity when payment 
is due and that intention is based on a genuine belief that he will be 
able to do so. The defendant was convicted by the Stony Stratford 
Magistrates’ Court on 25th February, 1977, of dishonestly abstracting 
electricity to the value of £6.06. He was given a conditional discharge. 
He appealed to the Crown Court, who allowed the appeal against con- 
viction subject to the Case Stated. 

On 27th October, 1976, a representative of the East Midlands 
Electricity Board had disconnected the defendant’s supply of elec- 
tricity after due warning had been given by reason of the defendant’s 
failure to pay an outstanding amount of £39.65. The defendant there- 
upon spoke to one of the board’s employees and informed him that he 
was intending to re-connect the supply himself. Shortly thereafter he 


Boggeln v 
Williams 


Queen’s Bench 
Division 





Justice of the Peace and Local Government Review Reports, October 21, 1978 


Boggeln v 
Williams 


Queen’s Bench 
Division 


Lloyd, J. 


JUSTICE OF THE PEACE AND 


broke the seal on the board’s main fuse box and re-connected the supply 
by means of a piece of wire which he inserted in place of the main fuse 
which the board’s employees had removed. The way in which he car- 
ried out the re-connection meant that the electricity which he used 
would continue to be recorded on the meter in the usual way. There is 
then this important finding of fact in the Case: 


‘As a result of the said conversation the [defendant] did not 
believe that the board consented to re-connection by him. The 
[defendant] nevertheless did believe that, by giving notice of his 
intention and by ensuring that consumption was duly recorded 
through the meter, he was not acting dishonestly in re-connecting.’ 


That finding of fact is supported by the further finding in the Case 
that the defendant knew how to effect re-connection in such a way 
that consumption would not be recorded, in other words by by- 
passing the meter. There is then another important finding of fact 


‘At the time when the [defendant] re-connected the supply, the 
[defendant] believed, as he asserted, that he would be in a position 
to pay for electricity consumed thereafter at the date when pay- 
ment was due. We are satisfied that this belief was a genuine one and 
we were not satisfied that it was unreasonable.’ 


There is no specific finding anywhere in the Case as to the defendant’s 
intention to pay for the electricity, but it is common ground that that 
can be inferred. Finally, in the Case it is stated: 


‘We were of opinion that the [defendant] did believe that, when 
payment became due, he would be able to pay for electricity con- 
sumed; that this belief was not proved to be unreasonable; and that 
the [defendant’s] state of mind at the relevant time (i.e. when re- 
connecting the supply) was not dishonest.’ 


The question left for the opinion of the court is as follows: 


‘Is an intention to pay for electricity knowingly used without 
the authority of the electricity board capable of affording a defence 
to a charge under s. 13 of the Theft Act, 1968, if that intention is 
based on a genuine belief that the user will be able to pay at the due 
time for payment?’ 


It is perhaps now convenient to refer to s 13 of the 1968 Act, which is 
as follows: 


‘A person who dishonestly uses without due authority, or dis- 
honestly causes to be wasted or diverted, any electricity shall on 
conviction on indictment be liable to imprisonment for a term not 
exceeding five years.’ 


I might also refer to s 2(2) of the 1968 Act, which provides: 


‘A person’s appropriation of property belonging to another may 





Justice of the Peace and Local Government Review Reports, October 21, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


be dishonest notwithstanding that he is willing to pay for the proper- 
ty’ 


I stress the word ‘may’ in that subsection because, although a person 
may be guilty of dishonesty even though he is willing to pay, neverthe- 
less it is in each case a question of fact for the tribunal of fact whether 
the defendant is guilty of dishonesty or not. 

That is a question which relates to the defendant’s state of mind 
and must, in my judgment, be answered subjectively: Did the defen- 
dant have a dishonest mind or not? That being the question, it seems to 
me that it is answered for us in the present case by the finding which I 
have referred to in the Case Stated, and which I will read again: 


‘The [defendant] nevertheless did believe that, by giving notice 
of his intention and by ensuring that consumption was duly record- 
ed through the meter, he was not acting dishonestly in re-connect- 
ing.’ 


Counsel for the prosecution argues that that finding does not help 
the defendant because a man’s belief as to his own honesty or dis- 
honesty must, he says, be irrelevant. In my judgment, that finding is 
not only relevant, but crucial. Counsel referred us to R v Williams(1) 
and the further case of R v Cockburn(2), but those decisions must be 
read in the light of the later decision of a five-judge court in R v Feely 


(3). It seems to me that that case governs the present one. Counsel 
says that both R v Feely and the two previous cases were cases which 
were concerned with the taking of money, and that enables him to 
distinguish the present case. But, in my judgment, the principles stated 
in R v Feely are not so limited. 

Applying that decision to the present case, and in particular the 
standard of the ordinary decent man which is there referred to, the 
finding of the Crown Court in the Case Stated is one which the Crown 
Court was amply entitled to make, and that finding in turn supports the 
conclusion (which I take it to be) which is stated in the Case. The 
fact that the defendant did not believe at the time he re-connected his 
supply that he had the consent of the board does not of itself make the 
defendant’s conduct dishonest in law. It is a question of fact in each 
case for the tribunal of fact whether the necessary dishonesty is proved 
or not. 

Counsel says that, if this decision were to go in favour of the defen- 
dant, it would create great difficulties for electricity boards and other 
people in their position. I would only say this. The fact that this case 
may be decided in favour of the defendant does not mean that every 
other case will be so decided. In particular I would like to echo the 
remark of Lawton, L.J., in R v Feely(3) where he said: 


‘Nothing in this judgment should lead anyone, particularly those 
tempted to put their hands in other people’s tills, to think that for 
the future the prospects of acquittal will be substantially improved.’ 


(1) 117 J.P. 251; [1953] 1 AILE.R. 1068 [1953] 1 Q.B. 660. 
(2) 132 J.P. 166; [1968] 1 AIL E.R. 466. 
(3) 137 J.P. 157; [1973] 1 AER 341. 
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Lastly, I should mention for completeness that counsel for the 
prosecution wishes to reserve the question whether R v Feely (3) was or 
was not correctly decided. But taking the law, as I do, from that case, 
and the facts as found by the Crown Court, I answer the question 
which has been posed for us ‘Yes’. It follows, in my judgment, that the 
Crown Court was right to acquit, and I would uphold its decision. 


O’CONNOR, J.: I agree, and in deference to the arguments addres- 
sed to us by counsel for the prosecution I will add a few words. 

He submitted to us that the offence under s 13 of the Theft Act, 
1968, is committed where a consumer of electricity who has had his 
supply cut off and knows that the board are unwilling for him to con- 
sume any more of their electricity, with that knowledge deliberately 
re-connects himself to the supply and uses it, because that necessarily 
involves a dishonest intent. In support of that contention, he submit- 
ted to us that if one was considering the case under s 1 of the 1968 
Act, the facts being that the owner of some articles refused to give 
them to the defendant who, with the knowledge that he had no right 
to take them, nevertheless determined to help himself to them, it 
would be unnecessary to prove any further facts before a jury would be 
bound to come to the conclusion that he was acting dishonestly. 

For my part, as and when a case under s 1 comes before the court, 
I would reserve the question on that topic, but I would point to the 
paragraph in the judgment of Lawton, L.J., in R v Feely(3), where he 
said: 


‘In s 1(1) of the Theft Act,1968,the word “dishonestly” can 
only relate to the state of mind of the person who does the act 
which amounts to appropriation.’ 


If that be so, when one looks at s 13, the elements of the offence are 
to use dishonestly, without due authority, any electricity. There are 
the two necessary elements: to use without due authority and to do so 
dishonestly. 

What was established here without doubt was that the defendant 
was using electricity without due authority. He accepted that. But there 
remained the issue whether in so doing he was acting dishonestly, 
and the burden is on the prosecution to establish that he was. That 
inevitably would be a question of fact for the jury, it if be trial by 
jury. Despite the warning given by Lawton, L.J., about the undesir- 
ability of seeking to say what is meant by ‘dishonestly’, inevitably 
when a case under s 13 is under consideration it seems to me that one 
test at all events must be the mental position of the defendant as to 
whether he is able and willing to pay for that which he uses. I need 
say no more about it. 


LORD WIDGERY, C.J.: I also agree, and I think it important that 
the flexibility of s 1 of the Theft Act, 1968, should not be lost by 
putting the word ‘dishonestly’ in a strait-jacket of definition. There are 
to be found in the judgment of Lawton, L.J., in R v Feely(3) all the 
indications which will be required by a judge in summing-up to the 





(3) 137 J.P. 157; [1973] 1 AILER 341 
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jury hereafter, and I would add to those which have already been Boggeln v 
referred to in the judgments of this case the passage which appears Williams 
near the end of the judgment. The appeal is dismissed. 

Queen’s Bench 


Appeal dismissed. mien 
55 ; , te. Lloyd, J. 
Solicitors: Sharpe, Pritchard & Co, for J Malcolm Simons, Kidling- 
ton; Griffen, Couch & Archer, Stony Stratford. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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July 27, 1978 
COMMISSIONER OF POLICE FOR THE METROPOLIS v HILLS 


Criminal Law — Evidence — Cross-examination of defendant as to 
character — Evidence by defendant against other person charged 
with same offence — “Same” offence — Need for offences to be the 
same in all material respects including the time at which offences 
alleged to have been committed — Criminal Evidence Act, 1898, 


s. 1(f)(iii). 


By s. 1 of the Criminal Evidence Act, 1898: “Every person charged with an 
offence . . . shall be a competent witness for the defence . . . Provided as 
follows: (f) A person charged and called as a witness in pursuance of this 
Act shall not be asked, and if asked shall not be required to answer, any 
question tending to show that he .. . is of bad character, unless . . . (iii) he 
has given evidence against any other person charged with the same offence”’. 

L., driving a van on an eastbound carriageway turned through an inter- 
section into the westbound carriageway to enable him to go to a factory there 
situated. The appellant, driving a car on the westbound carriageway, collid- 
ed with the van, bounced off it onto the pavement, and killed a woman stand- 
ing in the entrance of the factory. L. and the appellant were charged on an 
indictment containing two counts, one charging L. with having caused the 
woman’s death by dangerous driving and the second charging the appellant 
with having done so. At the trial it was conceded that the appellant had given 
evidence against L., and the counsel for L. contended that L. and the appel- 
lant had been charged with the same offence and under s. 1(f)(iii) of the 
1898 Act he was entitled to cross-examine him as to character. The judge 
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held that each of the accused was charged with the same offence and allowed 
the cross-examination. L. was acquitted and the appellant was convicted. On 
appeal, 

Held: for offences to be regarded as the same for the purpose of s. 1(f) 
(iii) they must be the same in all material respects including the time at which 
the offences were alleged to have been committed, and a distinct and separate 
offence similar to, in all material respects, an offence committed later, no 
matter how short the interval between the two, could not properly be regard- 
ed as the “same offence”; the offence of dangerous driving alleged against 
either L. or the appellant in the present case was factually quite different from 
the offence of dangerous driving alleged against the other; the offences were 
not identical, and so were not “the same”’ within s. 1(f)(iii); the appellant’s 
conviction was quashed. 


R v Russell (1971), 135 J.P. 78, overruled. 


Appeal by David John Hills against his conviction at Knightsbridge 
Crown Court, London, of causing death by dangerous driving contrary 
to s. | of the Road Traffic Act, 1972. 


R Hayden and M Joyce for the appellant. 


D Farquharson QC and N Freeman for the Commissioner of Police 
for the Metropolis. 


Their Lordships took time for consideration. 
27th July, 1978. The following opinions were delivered. 


LORD DIPLOCK: My Lords, I have read in advance the speech of 
my noble and learned friend, Viscount Dilhorne. I agree with it and for 
the reasons that he gives | too would allow this appeal, but not without 
regret for, as it seems to me, the justice of the case required that the 
jury should be aware of the appellant’s history of previous convictions 
for motoring offences when they came to consider the weight to be 
attached to the charges of dangerous driving that he had made in the 
witness-box against his fellow accused. The words of s 1(f)(iii) of the 
Criminal Evidence Act, 1898, which prohibit this, however, are too 
plain and unequivocal; they leave no discretion to the trial judge. So I 
share the hope expressed by Viscount Dilhorne that this provision of a 
statute which was passed 80 years ago, should be referred to the Crim- 
inal Law Revision Committee for their consideration. 


VISCOUNT DILHORNE: My Lords, the appellant and a Mr Led- 
with were tried together in the Crown Court at Knightsbridge on an 
indictment which contained two counts. The first charged Mr Ledwith 
with having caused the death of a Mrs Keane by dangerous driving. The 
second charged the appellant with having done so. The particulars 
of offence in each count were the same. Each alleged that the accused 
had, on 3rd September, 1975, caused the death of Nora Keane by 
driving a motor vehicle on a road, to wit, Western Avenue, Acton, 
W3, in a manner which was dangerous to the public. 

Mr Ledwith, it appears, was driving a van in the eastbound carriage- 
way of Western Avenue and had stopped at an intersection in the 
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central reservation as it was his intention to cross into the westbound 
carriageway and to enter the entrance to the Unigate factory which 
was on the near side of the westbound carriageway. As he drove into 
the outside lane of that carriageway, he saw a Triumph motor car 
coming towards him 100 to 150 yards away. He accelerated to get 
out of its way and then stopped. The Triumph hit his wing, bounced 
off it on to the nearside kerb and hit and killed Mrs Keane who was 
standing in the Unigate factory entrance. The appellant, the driver of 
the Triumph, said in evidence that he had been about 150 yards from 
the intersection when the van turned right out of it in front of him 
and there was room for him to get round it. 

Counsel for Mr Ledwith sought to cross-examine the appellant as 
to his character, to establish that he was an unqualified driver without 
‘L’ plates and without a qualified driver with him, that he had been 
convicted of dangerous driving and of driving uninsured in 1973, and 
that in 1974 and 1975 he had sought to obtain driving licences by 
falsely stating that he had passed a driving test. That the appellant had 
given evidence against Mr Ledwith was conceded. Counsel for Mr 
Ledwith contended that, though not charged jointly in a count in the 
indictment, Mr Ledwith and the appellant were charged with the same 
offence and that he was consequently by virtue of the Criminal Evi- 
dence Act, 1898, entitled so to cross-examine. 

His Honour Judge Morton held that each of the accused was charged 
with the same offence and allowed the cross-examination. Mr Ledwith 
was acquitted. The appellant was convicted, sentenced to nine months’ 
imprisonment and disqualified from holding or obtaining a driving 
licence for three years. He appealed to the Court of Appeal, Criminal 
Division. That court dismissed his appeal but certified that a point of 
law of general public importance was involved, namely, whether two 
persons charged in the same indictment but in separate counts, each 
with causing the death of the same person by driving in a manner 
dangerous te the public, the acts of dangerous driving alleged being 
different, are ‘charged with the same offence’ for the purposes of 
s 1(f)(iii) of the Criminal Evidence Act 1898. The material parts of that 
section are as follows: 


‘Every person charged with an offence . . . shall be a competent 
witness for the defence at every stage of the proceedings, whether 
the person so charged is charged solely or jointly with any other 
person. Provided as follows: . . . (f) A person charged and called 
as a witness in pursuance of this Act shall not be asked, and if 
asked shall not be required to answer, any question tending to show 
that he has committed or been convicted of or been charged with 
any offence other than that wherewith he is then charged, or is of 
bad character, unless . (iii) he has given evidence against any 
other person charged with the same offence.’ 


Our task in this appeal is to construe the words ‘the same offence’. 
It is clear that an accused is not liable to be cross-examined as to char- 
acter merely because he has given evidence against a co-accused. Such 
cross-examination is only permissible when the accused against whom 
he has given evidence is charged with the same offence. A number of 
persons may be indicted in one indictment even though none of them 
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is accused of committing an offence jointly, if 


‘the matters which constitute the individual offences of the 
several offenders on the available evidence are so related, whether 
in time or by other factors, that the interests of justice are best 
served by their being tried together...’ (R V Assim (1)). 


It may be that persons are now more frequently joined in one 
indictment when charged only with separate offences than was the case 
in 1898, but the review made by Sachs, J., in R v Assim, suggests that 
in those days no valid objection could have been taken to an indict- 
ment against a number of persons none of whom was jointly charged 
in a count, if the matters on which the counts were based were so 
related that the interests of justice were best served by their being 
tried together. 

If two or more persons are jointly charged in a count, that count 
will be bad for duplicity if it charges more than one offence. When it 
is not bad for duplicity, each accused is charged with the same offence 
and if one accused has given evidence against another accused in that 
count, it cannot be doubted that proviso (iii) to s 1(f) applies. 

Where it is alleged by the prosecution that two or more persons 
have committed the same offence, it would indeed be unusual to find 
them indicted together but only charged in separate counts. If, though 
indicted together, they are charged only in separate counts, that may be 
taken as an indication that the prosecution at least did not regard them 
as charged with the same offence. 

Counts in an indictment are not nowadays so detailed as in days 
gone by. To decide whether two persons are charged in separate counts 
with the same offence, one must, of course, look at the counts, but 
one is, in my opinion, entitled to have regard also to what further 
particulars of the offence charged would have been given if applied for. 
When considering the propriety of the joinder of accused in one indict- 
ment one is entitled to look at the substance of the case as disclosed in 
the depositions (R v Assim(1)) and, in my opinion, for the purpose of 
determining whether separate counts charge the same offence one can 
look at the depositions to judge what further particulars of a count 
would have been given if applied for. 

In this case it is clear that if further particulars of the dangerous 
driving alleged in each count had been given, they would have alleged 
that Mr Ledwith had driven dangerously in turning into the path of an 
oncoming vehicle when it was not safe to do so and that the appellant 
had driven dangerously in driving too fast and not keeping a proper 
look-out. If particulars of this kind had been contained in the indict- 
ment or given it could not, in my opinion, be said that Mr Ledwith 
and the appellant were charged with the same offence within the 
meaning of the statute. 

Since 1898 there have been very few occasions on which the mean- 
ing of the words ‘the same offence’ in this Act have been the subject 
of judicial consideration. In R v Hadwen(2), Lord Alverstone said that 
the most ordinary case where persons were charged with the same 


(1) 130 J.P. 361; [1966] 2 All ER 881; [1966] 2 QB 249 
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offence would be when there were two or more prisoners jointly Commissioner of 


indicted though he agreed that the words would apply where the same 
offence had been the subject of other proceedings. In R v Roberts(3) 
two persons were jointly indicted and tried together; one was charg- 
ed with fraudulent conversion and the other with false pretences. One 
accused, who gave evidence against the other, was cross-examined as 
to character. His conviction was quashed. Talbot, J., delivering the 
judgment of the Court of Criminal Appeal, said that s 1(f)(iii) must be 
strictly construed. He recognised that there were arguments for making 
the provision more extensive. He said it was impossible to say that the 
accused were charged with the same offence. In R v Russell(4), Russell 
and Hurst were charged in separate counts with being in possession of 
the same forged £5 notes. Hurst gave evidence against Russell whose 
counsel was not allowed at the trial to cross-examine Hurst as to 
character. Lord Widgery, C.J., delivering the judgment of the Court 
of Appeal, observed that the offences charged against Russell and Hurst 
were similar in really every respect but that it was argued that they 
were not charged with the same offence because the possessions alleged 
against them were not ‘coincident or concurrent but consecutive’. 
He thought that Lord Donovan in Murdoch v Taylor(5) had taken the 
view that there should be a wide interpretation of the words ‘the same 
offence’. With respect I do not myself see anything in his speech which 
leads to that conclusion, There is no doubt that if Russell and Hurst 
had been jointly charged with possession, cross-examination as to 
Hurst’s character would have been permissible. No doubt if the evi- 
dence warranted the preferment of a joint charge that would have 
been done and the fact that such cross-examination would have been 
permissible if it had been, does not lead to the conclusion that succes- 
sive possessions constitute the same offence. If a house is burgled by a 
burglar and an hour later it is burgled by another burglar, it would be 
wrong in my opinion to hold that each burglar was charged with same 
offence. In my view, for the offences charged to be regarded as the 
same for the purposes of s 1(f)(iii), they must be the same in all mater- 
ial respects including the time at which the offence is alleged to have 
been committed, and a distinct and separate offence similar in all 
material respects to an offence committed later, no matter how short 
the interval between the two, cannot properly be regarded as ‘the 
same offence’. 

For these reasons the decision in R v Russell(4) was, in my opin- 
ion, wrong and should be overruled. It was followed by the Court of 
Appeal in the present case. As I have said, where persons are jointly 
charged with one offence and the charge is not bad for duplicity, they 
are charged with the same offence within the meaning of the Act. 
If charged separately with offences, a test of whether they are charged 
with the same offence is whether they could have been charged jointly. 
In the present case, in the light of the case for the prosecution against 
each, they could not properly have been charged with having jointly 
caused the death of Mrs Keane by dangerous driving. 


(3) 100 J.P. 117; [1936] 1 All ER 23; 
(4) 135 J.P. 78; [1970] 3 All ER 924; [1971] 1 QB 151 
(5) 129 J.P. 208; [1965] 1 All ER 406; [1965] AC 574 
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Our attention was drawn to two cases, R v Lauchlan(6) and R v 
Rockman(7). In R v Lauchlan two men were indicted together each 
charged with assaulting the other. It was held rightly that they were 
not charged with the same offence, Shaw, L.J., pointing out that to 
justify their convictions different facts would have to be proved. In 
R v Rockman two men were indicted together, one charged with 
assaulting the other and the other charged with wounding the man 
accused of assault. It was held, in my opinion again rightly, that the 
proviso did not apply. 

At the end of his judgment in R v Russell(4) Lord Widgery, C.J., 
said that it would be a very unsatisfactory result if Russell had been 
denied the right to cross-examine his co-accused. I agree that the 
result of so deciding is unsatisfactory but that does not entitle one 
to amend the statute or to give its language a meaning which it does 
not, in my opinion, have. In R v Lovett(8) Edmund Davies, L.J., 
said: 


‘It has been suggested (and not without good reason) that the law 
on this matter is unsatisfactory, and that the mischief aimed at in 
proviso (iii) would be more satisfactorily dealt with if it applied 
whenever two accused are jointly tried, even though they are not 
charged with the same offence’. 


| agree. It does not seem to me to accord with justice that when one of 
two accused gives evidence against the other the right of the accused 
against whom the evidence is given should depend on what charges the 
prosecution has thought it right to bring. I hope that the Secretary of 
State for Home Affairs will invite the Criminal Law Revision Com- 
mittee to give attention to this without delay. 

In my opinion ‘same offence’ in the proviso means an offence which 
is the same in all respects. The counts in this indictment did not charge 
offences the same in all respects and for the reasons I have given I 
would allow the appeal and quash the appellant’s conviction on the 
ground that there was a material irregularity in the course of the trial 
in allowing the cross-examination of the appellant as to his charac- 
ter. 


LORD SALMON: | agree that this appeal should be allowed. 


LORD RUSSELL OF KILLOWEN: My Lords, in one sense the two 
counts in the indictment charged Ledwith and the appellant Hills 
respectively with the same offence, viz, driving a motor vehicle on 
Western Avenue on 9th September, 1975, in a manner dangerous to 
the public thereby causing the relevant death. But on analysis I do not 
consider that to be the relevant sense for present purposes. In 1898, 
when the Criminal Evidence Act was enacted, the indictment would 
have been drawn with far greater particularity, and today further 
particulars could have been required on behalf of the accused. That 





(4) 135 J.P. 78; [1970] 3 Al ER 924; [1971] 1 QB 151 
(6) [1978] RTR 326 
(7) [1978] Crim LR 162 
(8) 137 J.P. 275; [1973] 1 All ER 744 
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greater particularity would have revealed that the dangerous driving Commissioner of 


of which the appellant was accused consisted in driving a motor car 
too fast westwards in the outer lane of Western Avenue without regard 
to the possibility of the emergence through the intersection of Led- 
with’s van across his bows. It would also have revealed that the danger- 
ous driving of which Ledwith was accused was turning his van from the 
eastbound carriageway across part of the westbound carriageway 
across the bows of the appellant without regard to the possibility 
that he could not get across in time for the appellant to avoid collid- 
ing with the van. 

Suppose there had been no question of death resulting from the 
collision, and each had been charged in the same indictment with the 
relevant dangerous driving. I do not consider that they could have been 
charged together in one count: the offence of dangerous driving alleged 
against one was factually quite different from the offence of dangerous 
driving alleged against the other: they were not ‘the same offence’ in 
that they were not identical. The fact that in the instant case a death 
resulted, and that causing it is included in the charges, cannot alter 
that because the first essential step is for the prosecution to prove 
the dangerous driving, and only when those dangerous drivings were 
proved to show that death was thereby caused. 

As was said in R v Lauchlan(6), in which as a consequence of a fight 
between A and B each was charged with assault causing actual bodily 
harm to the other in separate counts: 


‘To procure a conviction of [A], or on the other hand to justify 
a conviction of [B], required proof of differing facts.’ 


Whether it is desirable that the ability for an accused to question 
the other on the relevant matters should remain thus narrowly con- 
fined by the statute, I do not debate. My impression is that the Court 
of Appeal in R v Russell(4) were anxious to escape from too strait a 
jacket, and I agree that that led to an erroneous decision. 

I would therefore answer the question posed in the point of law 
in the negative and allow the appeal. 


LORD KEITH OF KINKEL: I have had the benefit of reading in 


advance the speech of my noble and learned friend, Viscount Dilhorne. 
I agree with it and cannot usefully add anything. I too would allow 
the appeal. 


Conviction quashed, 


Solicitors: Nicholls, Christie & Crocker; Solicitor for the Commis- 
sioner of Police for the Metropolis. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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VICTORIA SQUARE PROPERTY CO. LTD. v LONDON 
BOROUGH OF SOUTHWARK 


Housing — Compulsory purchase — Undertaking by owner of unfit 
house to reconstruct house not accepted by local authority — 
Power to purchase compulsorily under Housing Act, 1957, s 17 (2) 
— Appeal against demolition order — Discretion of county court 
judge — Housing Act, 1957, s 20 (3) 


By s 17(2) of the Housing Act, 1957: “Where a local authority would 
under s 17(1) be required to make a demolition or closing order in respect 
of a house they may, if it appears to them that the house is or can be rendered 
capable of providing accommodation which is adequate for the time being, 
purchase the house instead of making a demolition or closing order.” 

A local authority served a notice under s 9 of the Act of 1957 on the 
owners of a house requiring them to execute repairs to the house to render it 
fit for human habitation. The owners appealed and the county court judge 
quashed the notice, but did not, as provided by s 11(3), make any finding 
whether the house could or could not be rendered fit for human habitation 
at a reasonable expense. In the absence of that finding a compulsory purchase 
order under s 12(1) could not be made. The local authority rejected an under- 
taking by the owners under s 16(4) that the house would not be used for 
human habitation until the local authority was satisfied that it had been 
rendered fit for that purpose and served on the owners a notice under s 19 
of their determination to purchase the house under s 17(2), the intention of 
the authority being to execute such repairs as would give the house a useful 
life of not less than thirty years. On an appeal by the owners to the county 
court the notice of determination was quashed. The local authority appeal- 
ed. 

Held: a strictly limited construction must be given to s 17(2); clearly the 
primary purpose of a compulsory acquisition under that section was to enable 
the local authority to use a house to provide temporary housing accommo- 
dation although its condition fell short of the standard of fitness for human 
habitation prescribed by the Act; the power conferred by the sub-section 
could not be used by an authority to obtain a permanent addition to their 
housing stock; the appeal was allowed. 


Observations on the exercise by a county court judge of his discretion on 
an appeal against a demolition order under s 20(3) of the Housing Act, 1957. 


Appeal by the London Borough of Southwark against a decision of 
Lambeth County Court under s 20 of the Housing Act, 1957. 


A. Scrivener, Q.C., and W. Birtles for the local authority. 
R. Fawls for the respondents. 


Cur adv vult 
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11th November, 1975. BRIDGE, L.J., read the following judgement: 
This is an appeal by a local authority from an order of his Honour Judge 
McDonnell made in the Lambeth County Court on 20th May, 1977, 
the effect of which was to quash a notice of determination to pruchase 
from the owners a three-bedroomed terrace house. The pruchase 
notice had been served by the local authority pursuant to ss 17(2) 
and 19 of the Housing Act, 1957. The owners appealed to the county 
court under s 20. On the hearing of that appeal the county court judge 
made the order against which appeal is now brought to this court. 

To understand the history of the litigation between the parties it is 
necessary first to consider the general scheme of Part II of the 1957 
Act and to set out the particular provisions on which the decision of 
this appeal turns. The heading of Part II is ‘Provisions for Securing the 
Repair, Maintenance and Sanitary Condition of Houses’. Section 4 
prescribes a statutory standard of fitness for human habitation of 
dwellinghouses, Section 6 provides that on the letting of certain classes 
of house, within which the house in question in this case falls, there 
shall be implied a statutory condition that the house is at the com- 
mencement of the tenancy, and an undertaking that the house will be 
kept by the landlord during the tenancy, fit for human habitation. 
The main provisions of Part II impose on a local authority a statutory 
obligation to deal with houses in their area found to be unfit for human 
habitation in one or other of two ways. The first procedure is that 
contained in the fasciculus of sections, ss 9 to 15. These sections are 
headed ‘Unfit premises capable of repair at reasonable cost’. The pro- 
cedure which they embody may conveniently be called the rehabili- 
tation procedure, since the object is that houses to which the pro- 
cedure is applied shall be repaired to the appropriate standard of fit- 
ness for human habitation. The alternative procedure is that contained 
in the fasciculus of ss 16-32 which are headed ‘Unfit premises beyond 
repair at reasonable cost’. This procedure may appropriately be called 
the demolition procedure, since demolition of the unfit houses to 
which the procedure is applied will be the normal end result. 

The rehabilitation procedure begins with the service of a notice on 
the owner of the house in question requiring him to carry out such 
works of repair as the notice specifies in order to restore the premises 
to a condition of fitness. The recipient of the notice can appeal to the 
county court against it under s 11 on the ground, inter alia, that the 
house is not capable of being rendered fit for human habitation at a 
reasonable expense. If the judge allows an appeal against a s 9 notice, he 
is required, if requested by the local authority so to do, to make a 
finding whether the house can or cannot be rendered fit for human 
habitation at a reasonable expense (s 11(3)). If the judge has made a 
finding that the house cannot be rendered fit for human habitation 
at reasonable expense, but the local authority are still of the opinion 
that repair of the house to restore it to a state of fitness is an appropri- 
ate course, they are empowered under s 12 to purchase the house 
either by agreement or compulsorily. The compensation to the owner 
on such an acquisition is the site value of the property. Having effected 
such an acquisition the local authority are obliged by s 12(3) them- 
selves to carry out the works specified in their notice under s 9 as 
necessary to restore the house to a condition of fitness for human 
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Property Co. v The alternative demolition procedure begins under s 16. The im- 


London Borough, ortant provisions are the following. Section 16(1) provides: 
of Southwark 


‘Where a local authority, on consideration of an official repre- 
sentation, or a report from any of their officers, or other infor- 
mation in their possession, are satisfied that any house — (a) is unfit 
for human habitation, and (b) is not capable at a reasonable expense 
of being rendered so fit, they shall serve upon [any person interested 
in the house] notice of the time . . . and place at which the con- 
dition of the house and any offer with respect to the carrying out 
of works, or the future user of the house, which he may wish to 
submit will be considered by them.’ 


Court of Appeal 


Bridge, L.J. 


Section 16(3) enacts formal requirements with respect to any offer to 
carry out works to the house. Section 16 continues: 


‘(4) The local authority may if, after consultation with any 
owner or mortgagee, they think fit so to do, accept an undertaking 
from him, either that he will within a specified period carry out such 
works as will in the opinion of the authority render the house fit 
for human habitation, or that it shall not be used for human habi- 
tation until the authority, on being satisfied that it has been render- 
ed fit for that purpose, cancel the undertaking. 


‘(5) Nothing in [the Rent Act, 1968] shall prevent possession 
being obtained of any premises by any owner thereof in a case 
where an undertaking had been given under this section that those 
premises shall not be used for human habitation.’ 


Section 17(1) provides: 


‘If no such undertaking as is mentioned in the last foregoing 
section is accepted by the local authority, or if, in a case where they 
have accepted such an undertaking — (a) any work to which the 
undertaking relates is not carried out within the specified period, 
or (b) the premises are at any time used in contravention of the 
terms of the undertaking, then, subject to the provisions of this 
section, the local authority shall forthwith make a demolition 
order for the demolition of the premises to which the notice given 
under the last foregoing section relates .. .’ 


A proviso authorises the making of a closing order instead of a dem- 
olition order in certain cases. Section 17(2) provides: 


‘Where a local authority would under the foregoing subsection 
be required to make a demolition or closing order in respect of a 
house they may, if it appears to them that the house is or can be 
rendered capable of providing accommodation which is adequate 
for the time being, purchase the house instead of making a demo- 
lition or closing order.’ 


Section 19 provides for service of notice of a determination to pur- 
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chase. Section 20 gives a right of appeal to the county court against 
such a notice. Section 20(3) provides: 


‘On an appeal to the county court under this section the judge 
may make such order either confirming or quashing or varying the 
order or notice as he thinks fit and may, if he thinks fit, accept 
from an appellant any such undertaking as might have been accept- 
ed by the local authority, and any undertaking so accepted by the 
judge shall have the like effect as if it had been given to and accept- 
ed by the local authority under this Part of this Act.’ 


Section 29(1) and (2) authorise acquisition of a house pursuant to a 
purchase notice, by agreement or compulsorily at site value. Section 
29 continues: 


‘(3) A local authority by whom a house is purchased under this 
section may carry out such works as may from time to time be 
required for rendering and keeping it capable of providing accom- 
modation of a standard which is adequate for the time being pend- 
ing its demolition by the authority. 

‘(4) In respect of any house purchased under this section the 
local authority shall have the like powers as they have in respect of 
houses provided under Part V of this Act, and s 6 of this Act shall 
not apply to a contract for the letting by a local authority of any 
such house.’ 


The history of the dispute between the local authority and the 
owners in this case begins with the service of a notice under s 9 of the 
1957 Act dated 26th June, 1975, requiring them to carry out an 
extensive schedule of works on the house. The owners appealed to 
the county court against this notice on the ground, inter alia, that the 
premises were not capable of being rendered fit for human habitation 
at a reasonable expense. On 17th October, 1975, in the Lambeth 
County Court, her Honour Judge Cooper allowed that appeal and 
quashed the s 9 notice. It is not wholly clear, but it would seem a 
probable inference that her ground for so doing was that the owners 
had succeeded in establishing the ground referred to. The local author- 
ity decided to proceed by way of acquisition under s 12 of the 1957 
Act and themselves carry out the scheduled works. There being no 
purchase by agreement, on 24th February, 1976, the local authority 
made a compulsory purchase order. They then appreciated that they 
had not obtained from Judge Cooper at the hearing of the appeal an 
express finding under s 11(3) that the premises were not capable of 
being rendered fit for human habitation at a reasonable expense. Such 
a finding was a necessary foundation to support the compulsory pur- 
chase order they had made. Accordingly the local authority applied 
to the county court with a request for an express finding under s 11(3). 
For some reason which it is not easy to understand, this application 
was, on 30th April, 1976, dismissed by her Honour Judge Cooper. 
It would be quite wrong to criticise the learned judge in any way, 
since we do not know what were the reasons which prompted her to 
dismiss the application, but I feel bound to say that I feel much sym- 
pathy with the local authority in the difficulties in which this decision 
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of the county court judge placed them. They were proceeding per- 
fectly properly in seeking to acquire the property in order to carry out 
the works themselves pursuant to s 12. But when they were thwarted 
in this proceeding by their inability to obtain the necessary finding 
of fact to validate the s 12 compulsory purchase, they understandably 
felt obliged to resort to a different procedure. It is from this frustra- 
tion of the proposed compulsory purchase under s 12 that all the local 
authority’s later problems stem. Recognising in fact that the compul- 
sory purchase order could not now be confirmed, the local authority 
naturally withdrew it. 

The second stage of the history begins with the service on 29th 


June, 1976, of a notice specifying a time and place pursuant to s 16 


at which the local authority would consider the condition of, and any 
offers with respect to, the house. The premise on which this notice 
was served was necessarily that the local authority were now satisfied, 
contrary to the view on which they had previously proceeded, that 
the house was not capable of being rendered fit for human habita- 
tion at a reasonable expense. No notice of an intention to carry out 
works was served by the owners pursuant to s 16(3). However, at the 
time and place specified in the s 16 notice the owners did offer a 
formal undertaking pursuant to s 16(4) that the house would not be 
used for human habitation until the local authority, being satisfied 
that it had been rendered fit for that purpose, cancelled the under- 
taking. This undertaking was not accepted by the local authority. 
On 28th September, 1976, the local authority served on the owners 
pursuant to s 19 a notice of their determination to purchase the house 
under s 17(2). The owners appealed against this notice under s 20. 

The hearing of the appeal before Judge McDonnell was on 2\st 
April, 1977. He delivered his reserved judgment in writing on 20th 
May. The essential facts were not in dispute. The local authority’s 
intention was, as it has always been, that works to the house should 
be carried out to restore it to a state of fitness for human habitation. 
They were proposing on acquisition to rehouse the sitting tenant, 
who would require only single bedroom accommodation, and then to 
carry out at the house not only the works which had been specified 
in their original notice under s 9 but other works to bring the house to 
a still higher standard. After the works were carried out, the house, it 
was estimated, would have a useful life of not less than 30 years. The 


judge concluded, first, that the acquisition was not within the powers 


conferred on the local authority by s 17(2), but, secondly, that if, 
contrary to his conclusion on the first point, the purchase was within 
the powers of the local authority, he would in the exercise of his dis- 
cretion set the notice aside and accept the undertaking offered by the 
owners pursuant to s 16(4). 

The learned judge expressed his conclusion on the question of vires 
in these terms: 


‘I hold that a local authority are only entitled to purchase proper- 
ty under s 17(2) for the purpose of using it temporarily pending 
demolition . . . In my judgment the local authority were not entitled 
to use their powers under the subsection for the purpose of obtain- 
ing a permanent addition to their housing stock.’ 
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The first question we have to decide on this appeal is whether this 
was a correct conclusion on the true construction of the relevant 
provisions of the 1957 Act. It is quite clear that the primary purpose 
of an acquisition under s 17(2) is to enable the local authority to use a 
house to provide temporary housing accommodation notwithstanding 
that its condition falls short of the standard of fitness for human habit- 
ation prescribed by the Act. This emerges from consideration of the 
phrases in s 17(2) ‘is or can be rendered capable’ and ‘adequate for the 
time being’, from the words in s 29(3) ‘pending its demolition by the 
authority’, and from the provision in s 29(4) excluding the statutory 
implied condition of fitness for human habitation from any letting 
of the house. But is the power conferred by s 17(2) limited to cases 
where the purpose of the local authority is to use the house only for a 
limited period and in a condition affording such a limited standard 
of accommodation? Counsel’s argument in support of the appeal for 
the local authority is essentially a simple one. He submits that, once 
the authority have acquired the house under s 17(2), there is nothing 
in the statutory provisions to limit the scale of the works which the 
authority may carry out by way of repair or improvement of the 
house, the standard of accommodation which they may use it to 
provide, or the period of time for which it may be retained for use as 
housing accommodation ‘pending demolition’. He relies in particular 
on the application by s 29(4) to houses acquired in this way of the 
powers of Part V of the 1957 Act. These include power under s 92(1)(d) 
to alter, enlarge, repair or improve any house which has been acquired 
by the local authority. It is said that the standard to which a house 
acquired under s 17(2) is to be repaired or improved and the length 
of time which it is to be retained are both matters of degree and that 
accordingly it would be impossible to draw a line at any point on the 
scale and to say that by proceeding beyond that point the local author- 
ity would be acting ultra vires. Thus it follows, so runs the argument, 
that even in a case where, as here, the declared purpose of the local 
authority which underlies the proposed acquisition is not to use the 
house to provide temporary accommodation of a standard falling short 
of fitness for human habitation but to bring it up to the full statutory 
standard of fitness and retain it as part of the local authority’s perman- 
ent housing stock, it cannot be said that the purchase is beyond the 
power of the section. 

To my mind the most helpful approach to the problem of con- 
struction involved is to compare the provisions in ss 17 and 29, with 
which we are directly concerned, with the comparable provisions 
found in Part III of the Act, dealing with clearance areas, which also 
provide for postponement of clearance and the use of unfit houses 
during a period of postponement to provide housing accommodation. 
Whereas Part Il of the Act provides quite different procedures for 
dealing with individual unfit houses according to whether they can 
or cannot be rendered fit for human habitation at a reasonable ex- 
pense, the clearance area procedure under Part III ignores this dis- 
tinction. If included in a clearance area, unfit houses are liable to be 
demolished or acquired at site value even though they could be ren- 
dered fit for human habitation at a quite modest expense. The start- 
ing point of the procedure is a decision by the local authority under 
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Property Co. v 
London Borough 
of Southwark 


Court of Appeal 


Bridge, L.J. 





Justice of the Peace and Local Government Review Reports, October 28, 1978 


JUSTICE OF THE PEACE AND 


Victoria Square s 42 that all the houses in the area are unfit for human habitation 
Property Co. v and that the most satisfactory method of dealing with the conditions 
London Borough jn the area is the demolition of all the buildings in it. The local author- 
of Southwark ity may then proceed either by making clearance orders requiring the 
owners to demolish their properties, or by acquiring them for demo- 
lition by the local authority. In both these procedures the Act makes 
Bridge, L.J. provision for postponement of demolition and for the use of the 
; unfit properties to provide housing accommodation pending demo- 
lition. In the course of the argument our attention was invited in 
detail to the provisions of s 46, under which houses subject to clear- 
ance orders may be given temporary reprieve. I find, however, that 
the more illuminating section for present purposes is s 48, which 
contains the relevant provisions relating to houses in a clearance area 

which have been acquired by the local authority. It provides: 


Court of Appeal 


‘(1) Notwithstanding anything in the foregoing provisions of 
this Part of this Act a local authority by whom an area has been 
declared to be a clearance area may postpone, for such period as 
may be determined by the authority, the demolition of any houses 
on land purchased by or belonging to the authority within that 
area, being houses which in the opinion of the authority are or 
can be rendered capable of providing accommodation of a stand- 
ard which is adequate for the time being, and may carry out such 
works as may from time to time be required for rendering or keep- 
ing such houses capable of providing such accommodation as afore- 
said pending their demolition... 

‘(4) In respect of any houses retained by a local authority under 
this section for temporary use for housing purposes the local author- 
ity shall have the like powers as they have in respect of houses 
provided under Part V of this Act and s 6 of this Act shall not 


apply to a contract for the letting by a local authority of any such 
houses.’ 


Looking at these provisions in the context of the clearance area 
procedure and bearing in mind that the houses in question have been 
acquired at site value and subject to an express obligation on the local 
authority under s 47 either to demolish them or to secure their demo- 
lition, it is clear to my mind beyond all argument that Parliament 
cannot possibly have intended by the language used in s 48 to frustrate 
the whole procedure and enable the local authority to go back on their 
own declared belief, which was its starting point, that the most satis- 
factory method of dealing with the conditions in the area was to 
demolish all the buildings, by empowering the authority, after acquis- 
ition, to carry out works to restore the houses to a state of fitness for 
human habitation, to add them to their permanent housing stock, 
and thus to obviate the necessity for demolition. I would therefore 
give a strictly limited construction to these provisions defining the 
power of a local authority to postpone demolition of houses in a 
clearance area after acquisition. Having reached this conclusion, I ask 
myself whether there can be any justification for giving a different and 
wider construction to the corresponding provisions in Part II of ss 17(2) 
and 29, which define the power of a local authority to purchase a con- 
demned house for the purpose of its use as housing accommodation 
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pending demolition. The correspondences of language between the two 
sets of provisions are, in my judgment, too numerous and too striking 


Victoria Square 
Property Co. v 


to admit of different interpretations being applied to them. In both London Borough 


cases the power is dependent on the opinion of the authority that the 
houses 


‘are or can be rendered capable of providing accommodation of a 
standard which is adequate for the time being’. 


In both cases the local authority is empowered to 


‘carry out such works as may from time to time be required 


for rendering or keeping such houses capable of providing such 
accommodation.’ 


In both cases the powers are exercisable ‘pending’ the demolition of 
the houses. In both cases the powers of a housing authority under 
Part V of the Act, which include, of course, the important and neces- 
sary powers of housing management, are made applicable. In both 
cases the statutory implied condition of fitness for human habitation 
is excluded from any letting of the houses. The only difference in the 
language in which the two sets of provisions are expressed which could 
be ot any possible significance is the reference in s 48(4) to 


‘houses retained by a local authority under this section for 
temporary use for housing purposes’. 


But this does no more than make explicit what is already clearly 
implicit in the language of s 48(1). I cannot believe that this express 
reference to temporary use was intended to introduce into s 48 a 
limitation on the local authority’s powers to which they would not 
otherwise be subject. 

I find other indications to support the view that s 17(2) should be 
given a limited construction. One is in the anomaly which would 
otherwise arise from the continued exclusion of the statutory implied 
condition of fitness for human habitation from lettings of houses 
after they had been restored to a condition of fitness. If Parliament 
had ever contemplated that houses acquired under s 17(2) might be 
so restored, I would expect to find a provision in s 29 that the exclu- 
sion of s 6 should cease to operate after such a restoration. 

A more important consideration is, I think, that, if given this limited 
construction, s 17(2) can still fit aptly into the general scheme of 
Part II of the Act and will in no way inhibit a local authority from 
achieving their proper purposes if they operate the statutory machinery 
sensibly and correctly. In deciding in relation to a particular house 
falling to be dealt with under Part II whether to proceed under s 9 
or s 16 the local authority are not, in my judgment, under any obli- 
gation to undertake a precise and detailed examination of the econo- 
mic factors to which s 39 directs attention in order to reach a positive 
conclusion one way or the other as to whether, objectively consider- 
ed, the house can be rendered fit for human habitation at a reason- 
able expense. This is because an affirmative decision to that effect on 
the part of the local authority is not required as a condition for oper- 
ating the procedure under s 9. A local authority may serve a notice 


of Southwark 
Court of Appeal 


Bridge, L.J. 





Justice of the Peace and Local Government Review Reports, October 28, 1978 


Victoria Square 
Property Co. v 
London Borough 
of Southwark 


Court of Appeal 


Bridge, L.J. 


JUSTICE OF THE PEACE AND 


under that section ‘unless they are satisfied that it is not capable at a 
resonable expense of being rendered so fit’. In practice I apprehend 
that all a local authority need decide at this stage is whether, if they 
acquired the house at site value, it would be economically viable from 
their point of view to carry out the works necessary to make it fit for 
human habitation. If they decide that it would not, that will inevit- 
ably lead to the conclusion that the house cannot be rendered fit for 
human habitation at a reasonable expense and indicate that the pro- 
cedure under s 16 will be appropriate. But if the local authority wish 
to see the house made fit and are prepared to acquire it and make it 
fit themselves if necessary, I can see no reason why they should not 
proceed under s 9 without examining the economic question further, 
leaving it to the owner to exercise his right of appeal if he contends 
that the house cannot be made fit at a reasonable expense. If an appeal 
succeeds on that ground, the local authority will then be in a position 
to implement their own intention to acquire and carry out the neces- 
sary works in exercise of the powers conferred on them by s 12. If this 
is the correct view of how, in practice, Parliament contemplated that 
the machinery under Part II should be operated, it accounts for the 
striking similarities between the provisions of s 17(2) and s 29 in 
Part II and the provisions of ss 46 and 48 in Part III. Just as Parlia- 
ment never contemplated under Part III that a temporary postpone- 
ment of demolition could lead to a reversal of the original decision to 
demolish, so too, in the procedure under Part II beginning under 
s 16, it is, I think, implicit that Parliament regarded the initial decision 
that a house could not be rendered fit for human habitation at a 
reasonable expense as a decision necessarily leading to demolition or 
closure and a decision in that respect which would not be liable to be 
reversed, even though, as under Part III, the demolition or closure 
might properly be postponed for a limited period. This view of the 
practical working of Part II is really borne out by what happened in 
the instant case. The local authority always intended that either the 
owners or they themselves should carry out the works necessary to 
render this house fit for human habitation. But for the procedural 
mishap which unfortunately befell them in the first county court 
proceedings, they would, subject to obtaining confirmation of their 
compulsory purchase order, have achieved their objective perfectly 
normally under s 12. Finding that s 12 is tailor-made to empower an 
acquisition for the very purpose which the local authority are here 
seeking to achieve, I feel neither surprise nor regret to discover, as I 
hold, that the language of s 17(2), which contemplates quite a differ- 
ent purpose, cannot properly be stretched to cover the same ground 
as s 12, 

For these reasons | think the learned county court judge reached a 
correct conclusion on the construction of the statute and that the 
proposed acquisition was ultra vires. I would dismiss the appeal on 
this ground. 

I turn to consider the alternative basis of the judge’s decision, i e 
that, if the determination to purchase was within the powers of the 
local authority, he would nevertheless, in the exercise of his discretion, 
accept the owner’s proffered undertaking under s 16(4) and allow 
their appeal against the purchase notice on that ground. Various limi- 





Justice of the Peace and Local Government Review Reports, October 28, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


tations have been suggested in argument on the judge’s powers under 
s 20(3). I hope I will not be thought discourteous if I do not examine 
these in detail. It is difficult to imagine what language the legislature 
could have used to confer on the judge any wider power to review the 
decision taken by the local authority than by providing the he 


‘may make such order either confirming or quashing or varying 
the order or notice as he thinks fit and may, if he thinks fit, accept 
from any appellant any such undertaking as might have been accept- 
ed by the local authority’. 


In my judgment those words clearly empower the judge to decide 
for himself, first, whether in all the circumstances it is appropriate 
to accept an owner’s undertaking under s 16 (4), in which case no 
further question will fall for decision under s 17, and, secondly, if 
no such undertaking is accepted, whether the local authority’s de- 
cision under s 17 to make a demolition or closing order or to pur- 
chase, as the case may be, should on its merits be supported or reversed. 
In making these decisions the judge is to exercise his own discretion, 
giving such weight to the reasons which have prompted the local 
authority’s decision as he thinks to be warranted by their intrinsic 
validity and force when balanced in the scales against all relevant 
objections advanced on behalf of the appellant. This was precisely the 
approach of the learned judge. He said: 


‘I hold that the court should approach the matter completely 
afresh and use its own judgment as to which result would be best 
in all the circumstances and | hold that I should give no weight to 
the fact that the [local authority] have decided upon a particular 
course of action but should consider their reasons for doing so on 
their merits and weigh them against the arguments of the property 
owners’. 


This approach cannot be faulted. In this court the judge’s discretionary 
decision can only be attacked if it is shown to be erroneous in point 
of law. Having regard to the nature of the discretion exercised, this 
burden could only be discharged by showing that the judge acted on 
some wrong principle, failed to take account of relevant matters, took 
account of irrelevant matters, or reached a conclusion so manifestly 
unreasonable that it could not properly have been reached by a reason- 
able judge correctly directing himself in law. 

The two main passages in the judgment where the judge considers 
the merits are the following. The first is where the judge said: 


‘The [local authority’s] reasons for wanting to acquire the 
property compulsorily are (a) to avoid a loss of residential accom- 
modation, which will result if and in so far as the house is not re- 
habilitated and occupied, and (b) to exercise control over who 
occupies the house, in other words to ensure that it should be 
occupied by persons on their own housing waiting list. 

‘The following figures were agreed: 
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Victoria Square Present value with a sitting tenant £ 1,000-£ 1,500 
Property Co. v Site value £ 700-£ 1,000 
London Borough Value with vacant possession but 
of Southwark subject to a closing order £ 5,500 -£ 6,000 
Cost of works to bring up to full 
Court of Appeal standard £ 4,000 
Bridge, L.J Value with vacant possession and 
Epeye brought up to full standard £10,500 - £11,000 

‘If the property is acquired under s 17(2) the compensation to be 
paid under s 29(2) is the site value. It therefore follows that, if the 
appeal is dismissed, the [owners] will suffer an immediate loss of 
£300-£500 and will be deprived of the opportunity of making a 
further gain of £4,500 by sale in the market after the tenant has 
left. If the appeal is allowed and a closing order made, then the 
[owners] will have the opportunity of making a profit of £4,500 
by selling the property and their purchasers will have the opportun- 
ity of making a profit of a further £1,000 if they do the works 
necessary to bring the property up to full standard’. 


The other passage is where the judge said: 


‘I fully appreciate [the local authority’s] desire to ensure that 
as many people as possible are housed. I also fully accept the desir- 
ability of ensuring that as many houses as possible are rehabilitated 
rather than demolished. I accept [the local authority’s] view that it 
would not be economically sensible to do the work required to make 
the house suitable for occupation for a period of no more than 5 or 
7 years. I do not attach any weight to the [owner’s] offer to procure 
that any person to whom they sell the property should covenant 
to do work necessary to bring it up to full standard. If an under- 
taking that the house will not be used for human habitation until 
the local authority are satisfied that it has been rendered fit for 
that purpose is given there is a very strong probability that the 
house will be rehabilitated and occupied either by a tenant or 
owner-occupier. Balancing the financial detriment to the [owners] 
against the [local authority’s] desire that the house should be 
made available not merely for occupation but for occupation by its 
own tenant I am of opinion that in all the circumstances the own- 
ers’ interest should prevail and that an undertaking not to use the 
house for human habitation until the [local authority] cancel the 
undertaking should be accepted.’ 


Counsel for the local authority has submitted both that, in reach- 
ing this decision, the judge failed to take account of relevant matters 
and that the decision was so unreasonable that this court should reverse 
it. | do not examine the arguments in support of these submissions in 
detail, because they are, in my judgment, without foundation. 

The main argument advanced by counsel for the local authority 
on this part of the case was that, in regarding the financial detriment 
to the owners, the judge was taking account of an irrelevant matter. 
The acceptance of the owner’s undertaking under s 16(4) enables them 
to evict their sitting tenant, whom the local authority are then obliged 
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to rehouse. The large financial gain which this brings to the owners is 
an adventitious consequence of the fact that the house had been allowed 
to fall into disrepair. The fact that confirmation of the local authority’s 
decision to purchase would deny this windfall to the owners cannot, 
so runs the argument, be a proper matter to influence a decision in 
favour of the owners and against the local authority. As an argument 
on the merits this has much force. But as an argument to impugn the 
judge’s decision as erroneous in law it is fallacious, because it confuses 
relevance with weight. In deciding on the merits whether or not it is 
just to exercise a compulsory power of expropriation, the financial 
implications of the decision for the property owner must always be 
relevant. What weight should be given to the financial implications 
of the decision in any particular case is quite another matter. In some 
cases they may be decisive, in others their weight in the scale may be 
negligible. 

For these reason I am of the opinion that, even if the judge was 
wrong in his decision on the question of vires, his decision on the 
merits to allow the owner’s appeal and accept their undertaking under 
s 16(4) can in no way be impugned. I would dismiss the appeal on 
this ground also. 


WALLER, L.J.: I agree. I would only add a word about the exercise 
of the discretion. The judge, in the course of his judgment and in con- 
sidering how the discretion should be exercised, said: 


‘In the present case the [local authority] have a very considerable 
direct interest and have avowedly exercised their power in order to 
acquire an addition to their housing stock. In these circumstances 
I hold that the court should approach the matter completely afresh 
and use its own judgment as to which result would be best in all the 
circumstances and I hold that I should give no weight to the fact 
that the [local authority] have decided on a particular course of 
action but should consider their reasons for doing so on their merits 
and weigh them against the arguments of the property owners’. 


Whether it is right to express, as the judge did, that the local author- 
ity have a ‘very considerable direct interest’, the local authority cert- 
ainly have a duty to consider the housing requirements in their borough. 
To that extent they have, on behalf of the inhabitants of the borough, 
an interest to see that the housing needs of those inhabitants are 
looked after both in quality and, so far as they can be, in quantity. 
The interest is a public one and it is clear that the judge had a complete 
discretion to balance the needs of the inhabitants on the one hand 
with justice to the person having control of the house on the other. 

How is the balance to be judged? The judge is exercising a dis- 
cretion under the Housing Act, 1957. If the local authority makes a 
demolition or closing order, then under s 30 


‘Any person may represent to [the local authority] that the 
house has been well maintained and that the good maintenance of 
the house is attributable wholly or partly to work carried out by 
him or at his expense.’ 
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There is then a power in the local authority to make such payment as 
is authorised by sched. 2, Part I. Thus, if the owner has maintained his 
property well he will get, in addition to the site value, a well main- 
tained grant which will increase to some extent the amount of his com- 
pensation. The local authority,no doubt,would have to consider whether 
it is just that another house owner,whose house was in bad repair and 
not fit for human habitation and who would not qualify for a well 
maintained grant, should nevertheless, because of the action of the 
local authority itself, be able to get vacant possession of his house 
and by that action and because of the very poor condition of the 
house possibly obtain (as in this case) five times the site value by 
selling the house. On the other hand there may be counterbalancing 
advantages which should be taken into account, for example, the 
probable condition of the house if it is improved by a private devel- 
oper or the possibility that private funds will complete the improve- 
ments and therefore the cost will not be a burden on the ratepayers. 
No doubt the county court judge on appeal would have similar con- 
siderations in mind when exercising his discretion. 

Whether the grounds on which he said he would have exercised 
the discretion in the way he did are clear or not, this is a matter on 
which the judge has a wide discretion, and provided that he has not mis- 
directed himself, or taken into account considerations which he ought 
not to have done, this court cannot interfere. Accordingly, even if the 


local authority had succeeded on the main question of whether they 
had the power to purchase the house, I would have been in favour of 
dismissing the appeal because the arguments for the local authority 
have not persuaded me that the judge exercised his discretion on 
wrong principles or had taken matters into account which he ought 
not to have done. 


MEGAWV, L.J.: On the first issue, as to the extent of the power 
conferred on the local authority by s 17(2) of the Housing Act, 1957, 
| agree with the reasons and the conclusion expressed in the judgment 
of Bridge, L.J. 

I should have felt concern at the consequences of that conclusion 
in limiting the scope of the local authority’s powers in carrying out 
their difficult and important duties as a housing authority if I had 
thought that s 12 had not, as a matter of law, been available to the 
local authority in this and similar cases, enabling them to purchase the 
property compulsorily, subject to the authorisation of the Minister 
as provided in the section. However, even if I were wrong as to the 
availability of s 12, I should have thought that it would be a matter 
for the legislature to consider, and, if as a matter of policy it was 
thought right, to amend the Act, rather than for the court to put on it 
an interpretation which I do not think is justified by the legislation 
in its present form. 

It is most unfortunate that at an earlier stage in the present case 
something appears to have gone wrong, so that the judge who was then 
dealing with the matter apparently declined to include a finding, 
whether affirmative or negative, which s 11(3) provides shall be in- 
cluded on the request of the local authority. But, as Bridge, L.J., has 
said, it would not be right or possible for us to investigate why that 
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happened; and therefore nothing that I say is to be taken as attribut- 
ing blame to anyone. If, perchance, it arose out of some question as 
to the time when the application should be made, and I do not know 
whether or not any such question arose, it would be desirable that 
those who are responsible for the County Court Rules should urgently 
consider whether the rules should provide for this matter. However 
that may be, if it had not been for some error or misunderstanding 
on someone’s part, and if the judge on a request made under s 11(3) 
had made an affirmative finding, I see no good reason why the s 12 
procedure should not have been appropriate. The section expressly 
contemplates that the procedure may be used by the local authority 
when the court has found that the house cannot be rendered fit for 
human habitation at a reasonable expense. The local authority cannot 
be debarred legally, nor, I should have thought, morally, from using 
the procedure, whether it itself agrees or disagrees with the court’s 
finding in that respect, if the local authority takes the view that its 
duties as housing authority make it desirable that the result should be 
achieved which s 12 is intended to make possible. 

The second issue, then, does not require decision. If it had arisen, 
I should have felt bound to hold that no issue of law is shown to exist 
and that therefore this court would have no jurisdiction to interfere. 

The jurisdiction of this court on appeal from the county court is 
statutory. The only statutory provision conferring jurisdiction which 
could be relevant in this case is s 108 of the County Courts Act, 1959. 
It provides for an appeal on a point of law. An exercise of a discretion 
by the judge of a county court may, it has long since been held, involve 
a question of law. It will do so if the discretion has been exercised on a 
wrong principle. It will have been exercised on a wrong principle if it 
appears that the judge in exercising his discretion has taken into ac- 
count some matter as being material which he ought not to have taken 
into account, or has failed to take into account some matter which 
would have been material and which he ought to have taken into 
account, or that, although no such error can be specifically identified, 
the exercise of the discretion is so unreasonable that it can be explain- 
ed only on the basis that the judge must have erred in principle. This 
court’s jurisdiction, as given by Parliament, in a case such as this is thus 
much less extensive than the jurisdiction given by Parliament to the 
county court, when it is dealing with the first appeal to the courts, 
by the very wide words of s 20(3) of the Housing Act, 1957. 

While I doubt whether, on the hypothesis that my view on the first 
issue were wrong, I should myself have thought it right, on the material 
before the learned judge, to have exercised the discretion given to him 
in the same way as he exercised it, I am unable to hold, following 
the criteria which I have stated, that there has been shown to be an 
error in point of law. 1 would dismiss the appeal. 


Appeal dismissed 


Solicitor: J B Parker; Stafford, Clark & Co. 


Reported by G.F.L. Bridgman Esq., Barrister 
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R. v Mallett COURT OF APPEAL 
(Roskill, L.J., Eveleigh, L.J., and Michael Davies, J.) 
Court of Appeal 


April 17, 1978 
R. v MALLETT 


Criminal Law — False accounting — Document required for accounting 
purpose — Need for document to be directly connected with ac- 
counting purpose — Theft Act, 1968, s. 17(1). 


By s 17(1) of the Theft Act, 1968, it is made an offence for a person 
dishonestly, in furnishing information for any purpose, to produce any docu- 
ment made or required for any accounting purpose which to his knowledge 
is or may be false in a material particular. 

The applicant was charged with an offence against s. 17(1), it being al- 
leged that he and other persons, car dealers, represented to hire-purchase 
finance companies that substantial deposits had been paid by the hirers 
concerned whereas such deposits had not been paid, thus enabling bad-risk 
customers to obtain cars on hire-purchase where, if the truth had been told, 
the finance company would not have lent the money. The applicant was 
convicted of an offence under s. 17({1). On his application for leave to appeal, 

Held: to satisfy s. 17(1) the purpose for which the information was fur- 
nished need not be material to an accounting purpose, it did not have to be 
directly connected with the accounting purpose of the document; it was 
sufficient if the document was shown to have been made or required for an 
accounting purpose; a hire-purchase agreement was such a document, and 
each agreement in the present case contained a false statement in a material 
particular; the applicant had dishonestly furnished that information, and, 
therefore, he was rightly convicted of an offence against the section. 


Application by Edward Arnold Mallett for leave to appeal against 
his convictions at Inner London Crown Court of offences under s. 17(1) 
of the Theft Act, 1968. 


D Farrington for the applicant. 
M Hyam for the Crown, 


Roskill, L.J. ROSKILL, L.J. delivered the following judgment of the court: 
We have before us an application for leave to appeal against conviction 
by Edward Arnold Mallett who, together with two other men, one 
named Burrows and the other named Graham, was convicted at Inner 
London Crown Court, after a very long and protracted trial, of certain 
hire-purchase frauds. The trial took place before her Honour Judge 
Suzanne Norwood and a jury from 18th April to 16th May, 1977. 
We have the benefit of nearly 250 pages of the trial judge’s summing- 
up and a further 250 pages or thereabouts of transcripts of evidence. 
This court would, at the outset of this judgment, pay tribute to the 
quality and clarity of the judge’s summing-up. The case was one of 
great complication and full of difficulties. There were no less than 
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six prisoners before the court and twenty counts in the indictment. 
Save in one minor respect the summing-up is beyond criticism, and 
rightly counsel for the applicant has made no attempt to criticise it. 
It is, if we may be allowed to say so, a model of its kind in a highly 
complicated case. 

The pattern of the alleged frauds was that the applicant and others, 
who were car dealers, pretended to hire-purchase finance companies 
when various hire-purchase agreements in the usual form were filled in 
that substantial deposits had been paid by the hirers in question when 
such deposits had not been paid. That was a material factor in persuad- 
ing the finance companies to advance money, and enabled a bad risk 
customer to obtain a car on hire-purchase when, had the truth been 
told, either as to the customer’s identity or reputation or as to the 
quantum of the deposit paid, the finance company would not have 
lent the money. 

That leaves a novel point under s 17(1)(b) of the Theft Act, 1968, 
which arose on count 11 of the indictment. To make the point clear, 
I will read the whole of count 11 as it appeared in the indictment: 


‘Statement of offence: Furnishing false information contrary to 
s. 17(1)(b) of the Theft Act, 1968. Particulars of offence: Burrows 
and Mallett on 24th April, 1973, dishonestly and with a view to gain 
for themselves, in furnishing information to Lloyds and Scottish 
Finance Limited, produced a document required for an accounting 
purpose, namely, a hire-purchase agreement which to their know- 
ledge was misleading or false in a material particular in that it pur- 
ported to show ... that Adrian Miller had been a company director 
of Raywood for eight years.’ 


Section 17 of the 1968 Act replaced not only ss 82 and 83 of the 
old Larceny Act, 1861, but also the Falsification of Accounts Act, 
1865. Section 17 provides: 


‘(1) Where a person dishonestly, with a view to gain for himself 
or another or with intent to cause loss to another — (a) destroys, 
defaces, conceals or falsifies any account or any record or docu- 
ment made or required for any accounting purpose; or (b) in furn- 
ishing information for any purpose produces or makes use of any 
account, or any such record or document as aforesaid, which to his 
knowledge is or may be misleading, false or deceptive in a material 
particular; he shall, on conviction on indictment, be liable to im- 
prisonment for a term not exceeding seven years. 

‘(2) For the purposes of this section a person who makes or 
concurs in making in an account or other document an entry which 
is or may be misleading, false or deceptive in a material particular, 
or who omits or concurs in omitting a material particular from an 
account or other document, is to be treated as falsifying the account 
or document.’ 


Two matters arise. First it is said that the false statement must be 
one which is material to an accounting purpose and, secondly, it is 
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said that there was no evidence that this false statement about Miller 
having been a company director of Raywood for eight years was a 
material particular. I will deal with those separately. The first, in our 
view, turns on the construction of this section. There is no authority 
of assistance. We were referred to other cases under earlier sections, 
but they do not help. In our view the wording here is plain. What the 
Crown has to show is that the accused person dishonestly, with a view 
to gain for himself or another or with intent to cause loss to another, 
in furnishing information for any purpose, produces or makes use of 
any account or any record or any document which is made or required 
for any accounting purpose and which, to his knowledge, is or may be 
misleading or false in a material particular. Such a person is guilty of 
an offence under s 17. The material particular in question does not have 
to be one which is directly connected with the accounting purpose of 
the document. The document itself has to be made or required for an 
accounting purpose. But once the document qualifies in that relevant 
respect, and it has not been argued that this hire-purchase agreement 
was not such a document, then, if that document contains a false 
statement in a material particular, the person who is guilty of dishonest- 
ly furnishing that information for any purpose is, in our view, guilty 
of an offence against the section. In short, the purpose for which the 
information is furnished is not limited to an accounting purpose; the 
document itself has to be made or required for an accounting purpose 
but once that is satisfied then any statement that is false in a material 
particular is sufficient to justify a conviction once the other require- 
ments of the section are also satisfied. Accordingly the main argument 
fails. 

The second point is that there was no evidence adduced whether or 
not this was a material particular. We do not find it necessary to discuss 
this at any length. It may be that in some cases evidence would be ad- 
missible to show why a hire-purchase company wanted a particular 
piece of information and that without such evidence a jury might take 
the view, or a judge might take the view, that the matter complained of 
was not false in a material particular. That is not the position here. The 
trial judge early in the summing-up, when dealing with another of the 
counts, dealt with the matter as follows: 


‘What do they have to satisfy you that he was doing with that 
end in view? They have to satisfy you that he furnished information 
to Lloyds and Scottish, that, in the course of his doing it, he pro- 
duced a document required for an accounting purpose; they have to 
satisfy you that that was a particular document which they name 
as a hire-purchase agreement; and they have to satisfy you that when 
he did it he knew then that there was false information on it; and 
that the false information was, as we say, false in a material particu- 
lar, that is to say in an important matter, a thing that mattered.’ 


It is true, as counsel for the applicant said, that when the judge came 
to deal with count 11 in the summing-up she did not repeat that, but 
we do not see why she should have done so. She had previously direct- 
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ed the jury that false in a material particular meant false in an import- R. v Mallett 
ant respect, something which mattered. On the facts of this case we 

think the trial judge was well justified in leaving this issue to the jury Court of Appeal 
to be dealt with, as she did. In all those circumstances, we do not think 
that this submission has any substance. Accordingly, the application 
on count 11 must suffer the same fate as the applications on counts 
15 and 16, In the result, all Mallett’s applications for leave to appeal 
against conviction are refused. 


Roskill, L.J. 


Applications refused. 
Solicitors: David Howard & Co; Solicitor, Metropolitan Police. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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March 3, 1978 


OSTREICHER v SECRETARY OF STATE FOR ENVIRONMENT 
and ANOTHER 


Local Government — Compulsory purchase order — Inquiry — Date 


fixed by Minister Request to alter date — Religious prohibition 
against attending inquiry on date fixed — Rules of natural justice 
Housing Act, 1957, sched 3, para 3(3). 


A compulsory purchase order obtained by a local authority under Part III 
of the Housing Act, 1957 (which deals with the clearance and re-development 
of declared areas), applied to a number of houses owned by the appellant. 
Objections having been made, the Secretary of State fixed April 21, 1976, as 
the date for an inquiry, but the appellant, a Jewess, said that for religious 
reasons she was prohibited from working on that day and from employing 
anybody to do on her behalf. The Secretary of State informed her that it was 
not possible for his Department to change the date of the inquiry, which was 
held without any appearance by or on behalf of the appellant, but the in- 
spector considered her objections and inspected her properties, coming to the 
conclusion that they were unfit for human habitation, and a compulsory 
purchase order was made. The appellant sought an order to quash the compul- 
sory purchase order on the ground that, contrary to natural justice, she had 
not been given a fair opportunity of being heard. It was held by Sir Douglas 
Frank, Q.C., sitting as a deputy High Court judge, that in refusing the appel- 
lant’s request the Minister did not fail to comply with the statutory require- 
ments or the rules of natural justice, and the case for quashing the compulsory 
purchase order had not been made out. On appeal, 

Held: it was an elementary principle of natural justice, whether in a judicial 
proceeding or an administrative inquiry, that any party or objector should be 
given a fair opportunity of being heard, but there was a distinction between 
an administrative inquiry and judicial proceedings before a court, an admin- 
istrative inquiry had to be arranged long beforehand and there were many 
objectors to be considered as well as proponents of the plan; the Minister 
had acted reasonably when he said that the appellant could be represented 
at the inquiry in her absence, the inspector had acted reasonably in going on 
with the inquiry, and there was no want of natural justice in what he did; 
there was no ground for quashing the compulsory purchase order. 


Appeal by Sarah Ostreicher, against an order made by Sir Douglas 


Frank, Q.C. (a deputy judge of the High Court) dismissing her appli- 
cation for an order quashing a compulsory purchase order made by the 
London Borough of Hackney and confirmed by the Secretary of State 
for the Environment. 


B Payton for the applicant. 
H Woolf and D Lotham for the Secretary of State. 
A Dinkin for the London Borough of Hackney. 


LORD DENNING, M.R.: We are here concerned with slum dwellings 
in Hackney. The houses were built nearly 100 years ago on 99-year 
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building leases. They opened straight on to the pavements and had very 
small back yards. They did not have inside sanitation. They were very 
poor dwellings by modern standards. In 1974 the London Borough of 
Hackney determined that it should be designated as a slum clearance 
area. They thought that the houses should be demolished and replaced 
by housing of today’s standards. The freeholders of eight of these 
houses were Sarah and Jacob Ostreicher. Their houses were 16 to 30 
(even numbers) Rushmore Road in Hackney. They had let them on 
long leases. 

Mr and Mrs Ostreicher wanted to get as much compensation as 
possible for their houses. It depended on their condition. If the houses 
were unfit for human habitation and not capable of being made fit at 
reasonable expense, they would be included in a ‘pink’ area, and the 
council would only have to pay the site value for them. If the houses 
were in such condition that they would be able to be made fit at 
reasonable expense, they would be put in what is called a ‘grey’ area. 
They might have to come down in order to develop the whole area 
satisfactorily, but the owners would get the market value of the houses 
as they stood and not merely the site value. 

Now Sarah and Jacob Ostreicher are devout Jews. They observe 
the Sabbath in accordance with the Fourth Commandment in the Book 
of Exodus and in accordance with the Talmud which is their holy book. 
They likewise observe other holy days, and these include the seventh 
day of the Passover. In accordance with the injunction in their holy 
book, they do no manner of work themselves, nor do they permit any 
of their servants to work ‘nor any stranger within thy gates’. That is 
their religious belief. No doubt many other people in Hackney share it. 
It is an area in which there is a large Jewish community. 

Mr and Mrs Ostreicher instructed their surveyors to look after the 
matter for them. They were the firm of Philip Fisher & Co. These 
surveyors put in objections. So did the owners of the other properties 
in the area. The Secretary of State for the Environment decided to hold 
a public inquiry. It is provided for by sched. 3 to the Housing Act, 
1957. The Secretary of State had to fix a day. Reading between the 
lines, it is pretty plain what happened. The men at the Ministry looked 
at their diaries. This was in January, 1976. They had to give at least 
six weeks’ notice to all objectors (that is provided for by the rules). 
They had to give notice to the public by advertisements and so forth 
14 days before the hearing. So they had to arrange the day of the hear- 
ing some considerable time ahead. In this particular case they decided 
to give 10 to 11 weeks’ notice in advance of the inquiry. Looking at 
their diaries in January, 1976, they decided that April would be a 
suitable month in which to hold the inquiry. Mid-April would not be 
suitable because Good Friday fell on 16th April, 1976, and Easter 
Monday would be on 19th April. Those dates not being suitable, the 
men at the Ministry decided that Wednesday, 21st April, 1976, would 
be a suitable day. Most people would think that would be a very suit- 
able day for an inquiry, the Wednesday after the Easter bank holiday. 
No doubt the Department consulted Hackney Council about it. The 
council did not think the date was unsuitable. So that date was chosen. 
All the objectors were notified that the inquiry was to be held on 21st 
April. A room was booked at Hackney Town Hall. 
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Ostreicher v On 8th March (some weeks before the inquiry) the local council sent 
Secretary of to the surveyors for Mr and Mrs Ostreicher particulars about the houses 
State for which were unfit. Having received those particulars, the surveyors 
Environment started their preparations. But, lo and behold, just three weeks before 
the inquiry was to be held, the surveyors for Mr and Mrs Ostreicher, 
no doubt on their clients’ instructions, said that Wednesday, 21st 
— April, would not suit them because it was the seventh day of the 
Denning, M.R. Passover, and people of the Jewish faith were not allowed to work on 
: that day and no one was allowed to do anything on their behalf. On 
Ist April the surveyors wrote to the Secretary of State. They referred 
only to one of the eight houses, 16 Rushmore Road, and they said: 


Court of Appeal 


‘Dear Sir, 

‘We would inform you, having been in communication with our 
clients and their solicitors, that due to religious reasons they are 
totally unable to attend the hearing in respect of the proposed 
C.P.O. [compulsory purchase order] of the above property... . 
Our clients request, therefore, that they have a special hearing at a 
time and place to be arranged as they should not be penalised for 
not being able to attend through religious reasons.’ 


Consider the Department’s position. The inquiry had been fixed 
for 21st April. The local council had been making their preparations. 
The other objectors and the lessees and so on had been making their 
arrangements. The Department felt that, after all those preparations 
had been made, they could not change the date of the inquiry. Ac- 


cordingly, on 7th April, 1976, the Department sent this reply to the 
surveyors: 


‘Unfortunately it is not possible for the Department to consider 
either a deferment of the current inquiry date or any form of special 
hearing into a compulsory purchase order at this stage. In the event 
of your client not appearing at the inquiry arranged for 21 April, 
1976, you may be assured that the Department’s Inspector will 
take fuil account of your written objection before submitting his 
findings to the Secretary of State for consideration. Should your 
clients deem it necessary they are open of course to arrange to be 
represented at the inquiry in their absence.’ 


In that letter the Department referred to the ‘written objection‘ 
which the surveyors had already submitted and told them that it would 
be taken fully into account and that Mr and Mrs Ostreicher could be 
represented if they wished. That seems to me to be a very sensible 
suggestion to solve the problem. 

Unfortunately the surveyors did not reply to that letter at all. The 
21st of April arrived. The inspector went to the town hall. Many of 
the objectors were represented there. The inspector held the inquiry. 
He had Mr and Mrs Ostreicher’s papers before him stating their case. 
He noted down that no one was there to represent them. He made a 
note in his report that ‘owing to reasons of religion’ Mr and Mrs Ostrei- 
cher ‘were unable to appear at the inquiry to enlarge upon their written 
grounds of objection’, which he summarised. He inspected the premises. 
He eventually made his report with his various recommendations. He 
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recommended that the order should be affirmed with some variations 
as to individual houses. One of Mr and Mrs Ostreicher’s houses came 
out well. It was 16 Rushmore Road. That house was lifted up. Instead 
of being taken at site value, that house was found to be in a sufficiently 
good condition for the inspector to recommend that it be put into the 
‘grey’ category and taken at market value. But as to the rest of the 
houses, he recommended that they were unfit for human habitation 
and should be purchased at site valute. 

The inspector made that report to the Secretary of State on 26th 
October, 1976. In November, 1976, the Secretary of State wrote his 
decision letter confirming the order and carrying out the inspector’s 
recommendations. 

When that decision was received by the surveyors of Mr and Mrs 
Ostreicher, they took objection. They made two complaints — first, 
that the inspector went ahead with the inquiry without Mr and Mrs 
Ostreicher being represented, and, secondly, that the inspector had 
made manifest errors. A notice of motion was launched under the 
provisions of sched. 4 to the 1957 Act whereby a person aggrieved can 
apply for the order to be quashed either generally or in so far as it 
affects their property. 

Then the complaint came before Sir Douglas Frank, QC, sitting as a 
deputy judge of the Queen’s Bench Division. At the hearing counsel 
for the Secretary of State and the London Borough of Hackney took 
up a neutral position. They did not support the appellants’ appli- 
cation for an order to quash the compulsory purchase order recom- 
mended by the inspector and they did not oppose it. Sir Douglas 
Frank refused to quash the order. Now there is an appeal to this court. 

I will deal with the two points separately. The first point is whether 
or not the inspector should have gone on with the inquiry. It is one of 
the elementary principles of natural justice, no matter whether it is 
in a judicial proceeding or an administrative inquiry, that everything 
should be done fairly, and that any party or objector should be given 
a fair opportunity of being heard. In this respect the courts have often 
had to consider the question of an adjournment. There are the early 
cases such as Maxwell v Keun(1), Dick v Piller(2) and Grimshaw v 
Dunbar(3), and the later cases such as R v Thames Magistrates’ Court, 
ex parte Polemis(4), Re M(5), R v South West London Supplementary 
Benefits Appeal Tribunal, ex parte Bullen(6) and Gill & Co (London) 
Ltd v Secretary of State for the Environment(7). In every case it is 
simply a matter of being fair to those concerned. Sometimes a refusal 
of an adjournment is unfair, but quite often it is fair. It depends on the 
circumstances of each particular case. But I would only say this: there 
is a distinction between an administrative inquiry and judicial pro- 
ceedings before a court. An administrative inquiry has to be arranged 





(1) [1928] 1 K.B. 645 
(2) [1943] 1 All ER 627; [1943] 1 K.B. 497 
(3) [1953] 1 AILER 350; [1953] 1 Q.B. 408 
(4) 138 J.P. 672; [1947] 2 AlIlLER 1219 
(5) 133 J.P. 60; [1968] 3 All ER 878 
(6) (1976), 120 Sol. Jo. 437 
(7) (1977), unreported 


Ostreicher v 
Secretary of 
State for 
Environment 


Court of Appeal 


Lord 
Denning, M.R. 


1 





Justice of the Peace and Local Government Review Reports, November 4, 1978 


Ostreicher v 
Secretary of 
State for 

Environment 


Court of Appeal 


Lord 
Denning, M.R. 


JUSTICE OF THE PEACE AND 


long beforehand. There are many objectors to consider as well as the. 
proponents of the plan. It is a serious matter to put all the arrange- 
ments aside on the application of one objector out of many. The 
proper way to deal with it, if difficulty arises, is to continue with 
the inquiry and hear all the representatives present, and then, if one 
objector is unavoidably absent, to hear his objections on a later day 
when he can be there. There is ample power in the rules for the in- 
spector to allow adjournments as and when reasonably required. 

Looking at this particular case, it seems to me that the men at the 
Department acted perfectly reasonably in what they did. First, they 
acted reasonably in arranging the date of 21st April, the Wednesday 
after Easter Monday. That would seem to all ordinary people to be 
quite a suitable date. I cannot think that even in Hackney it would 
be wrong for the Secretary of State to give that date as a suitable 
date for the inquiry. Indeed, no objection was ever taken to it by 
anyone until two or three months later when this letter of 1st April, 
1976, was written on behalf of Mr and Mrs Ostreicher. In that letter 
the surveyors do not say that they could not attend themselves or 
that anyone else could not attend on behalf of Mr and Mrs Ostreicher 
to look after their interests. Moreover that letter only refers to one 
house, no 16, It only says: 


“our clients and their solicitors [state] that due to religious 
reasons they are totally unable to attend.” 


The Secretary of State’s representative wrote back quite reasonably. 
He said: 


‘Should your clients deem it necessary they are open of course 
to arrange to be represented at the inquiry in their absence.’ 


That was a reasonable suggestion from the Department: ‘Send your 
surveyor if you wish.’ There was no reply to that letter. If Mr and 
Mrs Ostreicher or their representative thought that there ought to be 
a postponement or an adjournment, so far as their houses were con- 
cerned, they could have written back and said so. They did not ask 
for an adjournment. 

Second, the inspector acted reasonably in going on with the inquiry 
as he did. No representative appeared on behalf of Mr and Mrs Ostrei- 
cher. It seems to me that the inspector could well have understood 
from what had happened that they were content to leave the position 
as it was on the papers. Their objection had been put forward in writ- 
ing. It appeared as if they left it to the inspector, after the inspection, 
to come to his decision, I see no want of natural justice whatever in 
what the inspector did either at the inquiry and later on in making his 
report. 

Now I come to the other ground which was not dealt with by Sir 
Douglas Frank because it did not come before the court until the 
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surveyor put in his second affidavit. In that affidavit he said this, and 
see how strongly he put it: 


‘I am certain that the inspector reached a conclusion which no 
reasonable person with professional knowledge and having carried 
out an inspection could have reached.’ 


He said that the inspector had made a gross error in that he had put in 
16 Rushmore Road as being fit and he had put in 26 Rushmore Road 
as being unfit, whereas 16 was in a very poor condition. The occupiers 
there had to catch dripping water in bowls and buckets. In contrast 
No 26 had been rehabilitated at great expense with modern bathrooms, 
and so forth. That is a very strong accusation to put in an affidavit. 
Counsel for the appellant emphasised that there was no affidavit in 
answer. But I must say that it is not the practice, nor would it be 
desirable, for affidavits to be put in seeking to re-open issues of fact 
in these matters. The law, which has been repeatedly applied, is con- 
tained in Ashbridge Investments Ltd v Minister of Housing and Local 
Government(8): 


‘Under [para 4 of sched 2 to the Housing Act, 1957] it seems to 
me that the court can interfere with the Minister’s decision if he has 
acted on no evidence; or if he has come to a conclusion to which, 
on the evidence, he could not reasonably have come; or if he has 
given a wrong interpretation to the words of the statute; or if he has 
taken into consideration matters which he ought not to have taken 
into account, or vice versa; or has otherwise gone wrong in law.’ 


In applying those observations, it is not the practice to receive evi- 
dence by way of affidavit from both sides as to whether the inspec- 
tor’s conclusion was reasonable or not. Fresh evidence should not be 
admitted save in exceptional circumstances. Certainly fresh evidence 
is not admissible so as to enable issues of fact as to fitness or unfit- 
ness to be canvassed all over again. On this ground, it should not be 
taken against the Secretary of State or the borough that they have not 
put in an affidavit in answer. 

In rebuttal of the surveyor’s affidavit, we have been shown by 
consel in detail all that the inspector did about these two particular 
houses. It is quite plain to me, and I will not go all through the details, 
that the inspector had everything material before him. He considered 
the condition of these houses in great detail. He came to what seems 
to me on the evidence before him to be a most reasonable and sensible 
conclusion. No 16 was in quite a reasonable condition (there may have 
been a little rain coming through the roof) and it could be made fit 
without undue expense. No 26 had had a new bathroom put in and 
things like that but the rear walls were bulging out and were in danger 
of falling down, So no 26 was fit only to be pulled down at site value. 

On the material which has been put before us, it seems to me that 
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there is no doubt whatever that the inspector came to a reasonable and 
sensible conclusion, and there is no ;,round for quashing it. 

Now the matter has been investigated, it seems to me that there is 
no ground for quashing the compulsory purchase order. I would dis- 
miss the appeal accordingly. 


SHAW, L.J.: I agree, and I too would dismiss the appeal. 


WALLER, L.J.: I also agree. Dealing with the first point that Lord 
Denning has referred to, counsel for the Secretary of State has ex- 
plained that the Secretary of State uses the Compulsory Purchase by 
Local Authorities (Inquiries Procedure) Rules, 1962, as a guide al- 
though they do not strictly apply to compulsory purchase under the 
Housing Act, 1957. He drew attention to r 4(2) which says that the 
date, time and place for the holding of the inquiry shall be fixed and 
may be varied by the Minister. He submitted that the Minister had a 
particular duty, namely, to fix the inquiry with considerable notice. 
It was necessary to do this, as Lord Denning has said, because a number 
of people may have been concerned and were interested in the inquiry, 
not only those who had property rights in the houses which were in 
the area but also those in the neighbourhood who might be concerned, 
and that is the reason why considerable notice had to be given. 

Then counsel for the Secretary of State pointed out that by r 7(7) 
at the inquiry the person appointed to hold it may from time to time 
adjourn it, and so he drew a distinction between the two aspects which 
applied to this case, namely, the adjournment of the whole inquiry with 
all objectors having to be given notice and the public having to be given 
notice and an adjournment which could be made by the inspector him- 
self. As Lord Denning has said, it is quite clear that the considerations 
which have to be taken into account in adjourning an inquiry of this 
sort are quite different from those of an ordinary piece of litigation, 
either civil or criminal, because so many more people are concerned; 
and, when one looks at the correspondence in this case, I have no doubt 
that the Secretary of State was acting reasonably in what he did, finish- 
ing with the letter which was written on 7th April in which it was said 
that it was not possible to consider deferment of the inquiry or a 
special hearing. That letter finished with this sentence: 


“Should your clients deem it necessary they are open of course 
to arrange to be represented at the inquiry in their absence.’ 


Up to that time all that had been said was that the appellant and her 
husband (and on one interpretation their solicitors also) would not be 
able to appear on that day, but this letter gave notice that the Secretary 
of State had not understood that there was the fundamental difficulty 
of nobody appearing, even a surveyor, on their behalf at the inquiry. 
Had a letter been written then to correct that misunderstanding, very 
different considerations might have arisen. Like Lord Denning, I have 
no doubt that the rules of natural justice were properly obeyed when 
considering the question of a possible adjournment. 
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The reasons I have given for saying there was no breach of the rules 
of natural justice are not substantially different from most of the 
reasons given by the deputy judge. He did go on to say: 


‘However, I do not rely on the particular facts of this case for, 
in my judgment, unless an objector makes the request before the date 
of hearing is fixed it cannot be said that he or she has been deprived 
of the opportunity of being heard, or that the rules of natural justice 
have been breached because of a religious prohibition.’ 


In my judgment this is not a good reason for saying that the rules of 
natural justice have not been breached. It is not practicable for an 
objector to take action about the date until he has been notified of 
the date. It is after the notification of the date that he or she must 
make any particular difficulty known and not before. To impose a 
duty of doing it before would, in my view, be quite unreasonable. 

The second question, which at one stage gave me more concern, 
was whether the inspector had gone wrong because of the terms of the 
affidavit sworn by the appellant’s surveyor in which he said: 


‘I have since inspected Nos 16 and 26 Rushmore Road and, 


comparing the two properties, I am certain that the inspector 
reached a conclusion which no reasonable person with professional 
knowledge and having carried out an inspection could have reached.’ 


He drew attention to the fact that in no 26 there were bathrooms (that 
was the house which was condemned) and in no 16 the roof was leak- 
ing and water was coming through. Speaking for myself, at one stage it 
appeared to me that there was considerable force in the suggestion that 
perhaps the inspector had not inspected no 26 because no mention of 
bathrooms was made, but when one looks at the papers it was clear 
that a distinction was made in relation to water and sanitation between 
no 26 and all the other properties in this area. Of all those houses, 
this was the only one about which no complaint was made of water or 
sanitation. So the whole inquiry was being held on the basis that there 
was nothing wrong with the internal part of no 26. When one looked 
at the two notices to which counsel for the Secretary of State drew 
attention (the notice setting out the details of no 16, showing that the 
walls and brickwork were defective, and so on, with the rear walls 
showing evidence of a settlement, and also the notice to which counsel 
drew attention regarding the state of maintenance and the possibility 
of a well-maintained claim, and the further detail of the exterior of 
this house showing the back addition wall and the rear wall bulging), 
it is quite clear that the inspector’s report of his inspection of the 
property in which he said that the flank wall was cracked, bulging 
and leaning and there were signs that the rear wall was settling away 
from the flank wall shows that he had made an inspection of that 
property and had fully understood the situation. He was drawing 
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a distinction clearly between fundamental problems such as bulging 
walls and settling walls and a leaking roof which might well be easily 
repaired. As I said, although at one time this particular point gave me 
cause to hesitate, I am quite satisfied that the inspector did make the 
inspections which he said he made, that he did make a decision which 
was perfectly reasonable, which was indeed a decision which one would 
have expected him to make, namely, that the fundamental problems 
were the ones which caused the crucial decision, the state of the walls, 
and that is why the house which was in the clearance area was pro- 
nounced unfit for human habitation. For these reasons also I agree 
that this appeal should be dismissed. 


Appeal dismissed. 


Solicitors: Harold Benjamin & Collins, South Harrow; Treasury 
Solicitor; Solicitor, London Borough of Hackney. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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HOUSE OF LORDS 
(Lord Wilberforce, Viscount Dilhorne, Lord Salmon, 
Lord Fraser of ‘Tullybelton and Lord Keith of Kinkel) 


July 6, 1978 
HESPERIDES HOTELS LTD and ANOTHER v MUFTIZADE 


Conspiracy — Conspiracy to effect trespass to foreign land — Overt acts 
in England — Buildings — Trespass to contents — Action for damages 
Competency of English court. 


The appellants were owners of two hotels in northern Cyprus which, in 
1974, was invaded and occupied by Turkish forces. The appellants then left 
nothern Cyprus and went to the Greek Cypriot area. In 1976 it came to their 
knowledge that a travel agency, named Aegean Turkish Holidays, Ltd., of 
whom the respondent was the London representative, were seeking to organise 
visits to the hotels by holiday makers in England. In 1977 the appellants 
issued a writ against the agency and the respondent alleging that they had 
conspired together and with other persons unknown to procure trespasses to 
the hotels and the contents thereof. The respondent contended that the 
English courts had no jurisdiction to entertain the action. 

Held: the court had no jurisdiction to entertain an action for the deter- 
mination of a claim to the possession of foreign land or the recovery of 
damages for trespass thereto, whether or not any question of title to the 
land was involved, and that rule could not be evaded by alleging conspiracy; 
accordingly, the writ so far as it related to a claim in respect of the buildings 
would be struck out, but the appellants’ claim in respect of trespasses to 
chattels in the hotels should be allowed to continue. 


Appeals by Hesperides Hotels Ltd and Catsellis Hotels Ltd against 
a decision of the Court of Appeal. 


D Kemp QC and G Newman for the appellants. 
F P Neill QC, G Davies and N Padfield for the respondent. 


Their Lordships took time for consideration. 
6th July, 1978. The following opinions were delivered. 


LORD WILBERFORCE, My Lords, this appeal is from an order 
of the Court of Appeal setting aside the appellants’ writ against the 
respondent, Mr Omer Faik Muftizade, for want of jurisdiction. 

The appellants are two companies registered under the laws of the 
Republic of Cyprus. They are family concerns owned and controlled 
by Greek Cypriots. Before 1974, in which year Turkish forces took 
possession of areas in the north of Cyprus, these companies were 
owners of two hotels in Kyrenia, on the north coast. Hesperides Hotels 
Ltd, owned and operated one called the Hesperides; Catsellis Hotels 
Ltd, one called the Dome. After the Turkish invasion those who con- 
trolled the appellants left Kyrenia and went to Limassol, which is on 
the southern coast and is in the Greek Cypriot area. In 1976 it came to 
their knowledge that efforts were being made in London to organise 
holiday tours to the hotels. There was a body calling itself the Turkish 
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Hesperides Federated State of Cyprus which issued brochures; there was a travel 
Hotels Ltd agency called Aegean Turkish Holidays Ltd which handled these bro- 
v Muftizade chures, and, it is said, accepted bookings for the hotels from intending 
holiday-makers in England. The Turkish Federated State of Cyprus 
has as its representative in London, Mr Muftizade, the respondent to 
a this appeal. Bosh 
Wilberforce On 16th February, 1977, the appellants issued a writ with statement 
of claim endorsed against Aegean Turkish Holidays Ltd and the respon- 
dent claiming damages, in effect, for conspiracy, an account of profits, 
and an injunction restraining the defendants from conspiring to procure 
acts of trespass to the appellants’ hotels. They also issued, on 4th 
March, 1977, a summons claiming an interim injunction in the same 
terms. The respondent entered a conditional appearance and himself 
issued a summons for an order setting aside the writ. The summonses 
came on for hearing before May, J., on Ist April, 1977. 

The respondent’s contentions, at this stage, were twofold. First, he 
claimed immunity from suit on the basis that the Turkish Federated 
State of Cyprus was a foreign sovereign State and that he was its 
representative. Secondly, he contended that the court had no juris- 
diction to entertain the action on the principle established by this 
House in British South Africa Co v Companhia de Mogambique(1) 
(‘the Mocgambique case’). To enable himself to deal with the first 
point May, J., addressed an enquiry to the Secretary of State, Foreign 
and Commonwealth Office, asking whether Her Majesty’s Government 
recognised de jure or de facto the Turkish Federated State of Cyprus 
and whether Her Majesty’s Government accorded any diplomatic 
privilege to the respondent. On 6th April, 1977, the Secretary of State 
replied giving a negative answer to each of these questions. These 
replies disposed of the respondent’s first contention. On the second 
point the judge decided that the court had jurisdiction to try a claim 
based on a conspiracy to procure trespass to foreign land when the 
conspiracy took place in this country and there were overt acts in 
this country. He granted an interim injunction in the terms claimed and 
dismissed the respondent’s summons. 

On 13th May, 1977, a consent order was made against Aegean 
Turkish Holidays Ltd under which they submitted to a perpetual 
injunction restraining them from conspiring or acting in any way 
to procure trespasses to the hotels and to an order for payment to each 
appellant of £10 by way of damages for conspiracy to trespass. It is 
asserted in the respondent’s case (and their Lordships accept it in good 
faith), in support of his contention that there had been an accord and 
satisfaction, that this sum has been paid, but it was conceded, on the 
hearing of the appeal, that this fact could not be established. 

The respondent appealed to the Court of Appeal against the order 
of May, J., and added, by leave, an additional ground, that the state- 
ment of claim disclosed no reasonable cause of action and/or should 
be struck out as an abuse of the process of the court. At the hearing 
of the appeal the respondent adduced voluminous additional evidence 
directed to showing the development since 1974 of affairs in Cyprus 
and to proving the actual situation prevailing in the island. This was 


(1) [1893] AC 602, reversing [1892] 2 Q.B. 358 
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to be the foundation of an argument in the Court of Appeal and in 
this House that, in spite of the certificate of the Secretary of State, 
there was an autonomous administration in each part of Cyprus of 
which and of whose ‘legislation’ the court can take note. The appel- 
lants objected to this evidence on the ground that it contradicted the 
certificate of the Secretary of State, that it was contentious, and that 
they had no opportunity to answer it. The Court of Appeal however 
admitted it. 

Further, in the course of the hearing before the Court of Appeal, 
the appellants amended their statement of claim alleging a conspiracy 
to procure trespasses to the contents of the hotels, no doubt with 
the expectation of thereby escaping from the consequences of the 
rule in the Mogambique case(1). The Court of Appeal unanimously 
allowed the respondent’s appeal, but differed in the reasons they 
gave for doing so. Roskill and Scarman, L.JJ., held that the action 
was precluded by the rule in the Mogambique case, none the less 
though it was presented in the form, or guise, of a conspiracy. They 
also held that the action was not maintainable as regards the chattels 
(contents of the hotels) since it was based on trespass (not conversion) 
and since the appellants were admittedly out of possession. Lord 
Denning, M.R., held that the Mogambique rule should be confined to 
cases where there is a dispute as to title and that the court have juris- 
diction to try a claim based on a conspiracy in England. He held, 
however, that the action, being an action in tort, was not maintainable 
because the acts complained of were not unlawful under the lex loci 
actus: notice could be taken of the ‘laws’ of the Turkish Federated 
State of Cyprus which authorised the acts. Moreover public policy 
rendered the dispute not justiciable in England there being two con- 
flicting administrations in Cyprus. 

I shall consider, first, the question whether the present action is 
precluded by the rule in the Mogambique case(1). The appellant’s 
arguments are threefold. First, they contend that the rule established 
by that case has no application where there is no dispute as to the 
title to foreign land and (I use their words) ‘no real dispute over the 
right to possession of the foreign land’. This result, they say, can be 
reached by a process of interpretation of the decision of this House 
without departing from it. Secondly, they invite your Lordships to 
overrule, or depart from, the decision in the Mogambique case, at 
least to the extent necessary to allow the present action to be brought. 
Thirdly, they argue that the rule has no application to an action based 
on a conspiracy entered into in England even if the conspiracy is to 
effect or procure trespass to foreign land. 

The rule in the Mogambique case(1) can be conveniently stated in 
the form in which it is generally accepted, viz, in Dicey and Morris’s 
The Conflict of Laws, r 79, p. 516. I quote from the ninth edition, but 
it appears as r 53 in the same form (except for one letter) in the third 
edition, p. 223, edited by Professor Dicey himself and Dr Berriedale 
Keith: 


‘Subject to the exceptions hereinafter mentioned, the court has 
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Hesperides no jurisdiction to entertain an action for (i) the determination of 
Hotels Ltd the title to, or the right to the possession of, any immovable situate 
v Muftizade out of England (foreign land); or (ii) the recovery of damages for 


trespass to such immovable.’ 
House of Lords 


The exceptions later mentioned relate to actions in equity (Penn v 
Lord Baltimore(2)) and other special cases on which reliance cannot 
be placed in this appeal. 

It will be seen that the rule is in two parts. If either applies, the 
court has no jurisdiction. The second part refers to the recovery of 
damages for trespass, and, if correctly stated, must (subject only to the 
conspiracy point) preclude the action. So the questions are (i) whether 
this part of the rule is correct in law, (ii) whether it should be read 
subject to an exception for actions where no question as to title arises. 
The answer to the first of these questions cannot, in my opinion, 
admit of doubt. The history of the rule, which is a long one, was 
examined in depth in the Mogambique case, both in this House and in 
the Court of Appeal(1). Two of the lords justices in the Court of 
Appeal were prepared to hold that an action in trespass, being in 
their view an action in personam, could lie against a defendant found 
in England: Lord Esher, M.R., thought otherwise and his opinion pre- 
vailed in this House. In his speech (which I shall not attempt to sum- 
marise) Lord Herschell, L.C., traced the development of the rule from 
Skinner v East India Co(3) in 1666 to 1893: it was Lord Mansfield 
who attempted, in two cases decided by himself and referred to in 
Mostyn v Fabrigas(4), to support the doctrine that actions for tres- 
pass against a defendant in England could lie. But this doctrine was 
decisively rejected in Doulson v Matthews(5), per Buller, J.: 


Lord 
Wilberforce 


‘It is now too late for us to inquire whether it were wise or 
politic to make a distinction between transitory and local actions: 
it is sufficient for the courts that the law has settled the distinction, 
and that an action quare clausum fregit is local. We may try actions 
here which are in their nature transitory, though arising out of a 
transaction abroad, but not such as are in their nature local.’ 


It has not been revived since in any English reported case. 
here is no more doubt, in my opinion, as to the second question. 
It is certainly true that in the Mocambique case itself the plaintiff's 
title was disputed, but the House considered the legitimacy of actions 
in trespass in the broadest and most general terms. Lord Herschel, 
L.C., opened his speech in these words: 
‘The principal question raised by this appeal is whether the 
me Court of Judicature has jurisdiction to try an action to 
covery damages for a trespass to lands situate in a foreign coun- 
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and the whole of the discussion is in terms as general as this. The 
rejection of Lord Mansfield’s doctrine is inconsistent with any suppo- 
sed limitation of the rule to a case where title is disputed, for in neither 
of the cases decided by him was there a dispute as to title. But Lord 
Herschell, L.C., (as Buller, J., before him), recognising this fact, re- 
jected the admissibility of actions in trespass. There are passages no 
doubt in the speech which are directed towards the actual facts of 
the case which the House was considering, in which not only was there 
a dispute as to title, but the action was brought in order that the title 
should be determined. In these passages Lord Herschell, L.C., draws 
attention to the particular, and additional, difficulties which would be 
involved if the English court were to adjudicate on title. But in my 
understanding these are treated as a fortiori cases, and there is nothing 
in the examination of them which supports a proposition that the 
rule is limited to them. 

The speech of Lord Halsbury follows the same course. He states the 
question for decision in the same general way as it had been stated by 
Lord Herschell, L.C., and he deals with it similarly without a single 
reference, even as regards the case under discussion, to support an 
argument that the rule applies only when title is disputed. 

My Lords, this is not the first time that this supposed limitation of 
the rule has been contended for. It was raised in The Tolten(6) and 
firmly rejected by Somervell, L.J., and by Cohen, L.J. It is suggested 
that Scott, L.J., took a different view, but all he said was this: 


‘I recognise that in a case where the action is brought by a party 
in possession of land and structures, suing merely for damages for 
negligence, or even, it may be, for trespass quare clausum fregit, 
and the plaintiff relies solely on his possession as the foundation for 
his action, the House of Lords might hereafter distinguish the 
Mocambique case(1), but I think that it would not be right for this 
court to attempt the distinction as I am satisfied that in regard to 
common law actions no such distinction was then in the mind of the 
House.’ 


But, whether or not this House possesses greater powers of distinguish- 
ing earlier decisions than does the Court of Appeal, a question which 
may raise some interesting jurisprudential questions, I hardly find in 
this passage any encouragement to exercise such powers as we have. 
I therefore regard the formulation in Dicey and Morris, The Conflict 
of Laws (9th edn), p. 516, r 79(2), as correctly stating the law. 

Before considering whether we should overrule or depart from the 
Mogambique rule in any respect I must deal with the argument that we 
have here the distinguishable claim of a conspiracy formed in England. 
The majority in the Court of Appeal gave short shrift to this argument 
and I think they were right. In my opinion, the answer to this argument 
is to be found in a passage in the judgment of Scarman, L.]J.: 


‘But, more significant, the reliance on the alleged conspiracy as 


distinct from the alleged trespass which it is intended to effect is 
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Hesperides wrong in principle. The combination or agreement, which is said to 
Hotels Ltd constitute (with overt acts and ensuing damage) the tort of con- 
v Muftizade spiracy is unlawful only if there be the intention to effect a trespass 
on foreign land. Unless that be shown there is nothing unlawful. 
And that can be established only if the court is prepared to adjudi- 
— cate on the right to possession of the foreign land, which is exactly 
Witherfeece what the House of Lords said the English courts may not do: see 
Lord Herschell, L.C., in the passage already cited.’ 


House of Lords 


I gratefully adopt this passage on which I am unable to improve. 

The rule being, then, as I have stated it, should your Lordships 
accede to the appellants’ invitation to re-state it in different terms? 
There is no doubt that the rule can be criticised. Although Professor 
Dicey seems to have approved it, the diligence of the appellants’ coun- 
sel has assembled a massive volume of academic hostility to the rule as 
illogical and productive of injustice. Although these writers are con- 
cerned with the conflict of laws, as to which academic authority is of 
particular value, rather than with the English law as to jurisdiction, 
which is what now concerns us, the consensus as to where consider- 
ations of logic and justice might lead if this matter were tabula rasa is 
impressive. But there are other factors to be weighed when revision 
of an old established rule, sanctioned by this House, is suggested. 

First, the rule is accepted, with differing degrees of force and em- 
phasis in other jurisdictions of the common law. Their Lordships were 
referred to cases decided in Australia and Canada which accept the 
rule and to none which reject it: see Potter v Broken Hill Pty Ltd(7), 
Inglis v Commonwealth Trading Bank of Australia(8), Gray v Manitoba 
and North Western Railway Co(9). In Albert v Fraser Companies 
Ltd(10) the Supreme Court of New Brunswick specifically discussed 
the question whether the Mocgambique(1) decision can be limited to a 
case where title is in dispute, and held that it could not (see also Sykes, 
Australian Conflict of Laws, p. 202). In the United States of America 
the rule appears to be accepted in the great majority of jurisdictions, 
Arkansas, Minnesota and Missouri being the only States in which it 
has been judically departed from. In general the courts have followed 
the judgment of Marshall, C.J., in Livingston v Jefferson(11) in which 
the learned Chief Justice, seeing no good reason for the rule, upheld 
it for the sake of consistency and continuity. In New York and Vir- 
ginia it has been altered by statute (see further below). In Scotland a 
similar rule appears to prevail without certainty of definition: see 
Anton, Private International Law, p. 125. 

Secondly the nature of the rule itself, involving, as it clearly must, 
possible conflict with foreign jurisdictions and the possible entry into 
and involvement with political questions of some delicacy, does not 
favour revision (assuming such to be logically desirable) by judicial 
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decision, but rather by legislation. I am impressed in this context by 
the judgment of Cullen, C.J., in Brisbane v Pennsylvania Railway Co 
in the Court of Appeal of New York, given in 1912, which contains 
this passage (205 N.Y. 431, 434): 


‘The authorities in the highest courts of this State are uniform to 
the effect that our courts have no jurisdiction of an action for 
damages for injuries to real estate lying without the State, and the 
latest decisions are quite recent ... It was so held by Chief Justice 
Marshall in Livingstone v Jefferson(11), where he decided that an 
action could not be maintained in Virginia for trespass upon lands 
in Louisiana. Such also is the rule in the great majority of the States 

. . though there are some where the contrary rule prevails... and 
the old law was changed in Virginia by statute. Were the question 
an open one, I would favor the doctrine that our courts have juris- 
diction of actions to recover damages for injuries to foreign real 
estate. Chief Justice Marshall in Livingstone v Jefferson(11), ex- 
pressed his personal disapproval of the rule to which he felt bound to 
give effect under the authorities. In the century which has elapsed 
since Chief Justice Marshall’s decision, all the decisions in this State 
which I have cited have been rendered. At this late day I think we 
would not be justified in overruling these cases, but should leave 
it to the legislature to change the rule by statute.’ 


Thirdly, revision of the rule may necessitate consequential changes 
in the law. In order to prevent ‘forum shopping’ and overlapping, 
one such change would have to relate to ‘forum non conveniens’, a 
principle not yet fully developed in England (see The Atlantic Star, 
MacShannon v Rockware Glass Ltd(12)) and, if English courts were 
to be given an extended jurisdiction, requiring legislative definition. 

Fourthly, it cannot be said that since 1893 there has been such a 
change of circumstances as to justify this House in changing the rule 
(cf Miliangos v George Frank (Textiles) Ltd(13)). 

On these considerations I have reached the conclusion that the 
necessary conditions to bring into operation the Practice Direction of 
1966(14) do not exist and that the rule should be maintained in this 
House. The consequence is that the appellants’ action, as regards the 
hotels themselves, being land situate abroad, cannot be maintained. 
In view of this conclusion it is not necessary to enter on the questions 
raised by the respondent’s counsel as to the degree of notice (if any) 
which the courts should take of the situation in Cyprus and of ‘laws’ 
passed by the non-recognised Turkish Federated State of Cyprus. 
These gave rise to an interesting and learned argument for which the 
House is indebted, but, having regard to the nature of the issues raised, 
I think that the present is not the occasion to pass on them. 

There remains the appellants’ claim as regards the chattel contents 
of the hotels. To this the Mogambique rule(1) has no application. 
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Hesperides Moreover the alleged ‘laws’ passed in the Turkish Federated State of 
Hotels Ltd Cyprus do not extend to the chattels. The Court of Appeal, however, 
v Muftizade struck out this part of the appellants’ claim on the ground that for 
such a claim to be admissible the plaintiffs must be in possession of 
the chattels in question. But a claim could validly be laid in conversion: 
i" the appellants allege sufficient facts to support such a claim and it is 
Wilhertorce not necessary in modern pleadings to attach a specific label to it if the 
factual basis is there, so the claim can be asserted without amendment. 
Albert v Fraser Companies Ltd(10), on which the respondent relied, 
does not assist him, for in that case there was no direct allegation 
in the plaintiff’s statement of claim of any trespass to his personal 
property (see per Baxter, C.J.). In the present case interference with 
the appellants’ chattels is distinctly alleged and, moreover, no local 
law is relied on as justifying the interference. 

I would allow the appellants’ appeal so far as to permit the action 
to continue as regards the chattels, but I would uphold the order 
striking out the writ and substantive claim so far as it relates to land 
or immovable property in Cyprus. 


House of Lords 


Viscount- VISCOUNT DILHORNE: My Lords, on 23rd May, 1977, the Court 

Dilhorne of Appeal (Lord Denning, M.R., Roskill and Scarman, L.JJ.) ordered 
that the writ in these proceedings should be set aside. By that writ 
endorsed with a statement of claim, the appellants, the owners of two 
hotels in Kyrenia in northern Cyprus, the first appellant being the 
owner of the Hesperides Hotel now called the Kyrenia Rocks, and the 
second appellant being the owner of the hotel called the Dome Hotel, 
claimed damages from, and an injunction against, two defendants, the 
first a travel agency called Aegean Turkish Holidays Ltd and the second 
the respondent to this appeal. They alleged that the travel agency and 
the respondent had 


‘conspired together and with others unknown to effect trespasses 
to the said hotels and/or have conspired together to obtain advan- 
tage for themselves by the unauthorised use’ 


of the appellants’ property. 

The alternative conspiracy alleged appears to be in substance also an 
allegation in different language of a conspiracy to effect trespasses 
to the hotels, and it was not contended on behalf of the appellants 
that, if the court had no jurisdiction to hear the claim in respect of the 
conspiracy to effect trespasses, it nevertheless had jurisdiction to 
entertain the claim under the alternative head. 

Of these allegations of conspiracy the statement of claim purported 
to give particulars. They alleged that the travel agency had held itself 
out as willing to book, and had booked, accommodation for holidays 
at the appellants’ hotels, and that the respondent had counselled and 
procured divers persons to commit trespass to the hotels. The only 
link between the travel agency and the respondent disclosed by these 
particulars was the alleged possession by the travel agency of a bro- 
chure issued by the Turkish Federated State of Cyprus headed ‘Hotels 
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1976’, which advertised hotels in the area of Cyprus occuped by 
Turkish troops including the Kyrenia Rocks, and the alleged distribu- 
tion of the brochure by the respondent. The statement of claim alleges 
that in August, 1974, the appellants, limited companies, were with 
their servants or agents forced to flee from their hotels in consequence 
of the Turkish invasion, and were deprived of all access to them and 
have consequently lost control and possession of the hotels. 

On 4th March, 1977, the appellants took out a summons seeking an 
interim injunction restraining the travel agency and the respondent 
from conspiring or acting in any way to procure a trespass to the 
hotels, and on the 31st March, 1977, the respondent took out a sum- 
mons asking that the writ should be set aside. Both summonses were 
heard by May, J., on 6th April. He granted an interim injunction 
against the respondent and dismissed his application that the writ 
against him should be set aside. 

On 10th May the respondent gave notice of appeal which was 
amended pursuant to leave granted by the Court of Appeal on 19th 
May, and on 13th May Peter Pain, J., by consent granted an injunc- 
tion against the travel agency which submitted to judgment for £20 
by way of damages for conspiracy to trespass. 

In the course of the hearing before the Court of Appeal the appel- 
lants amended the statement of claim to include an allegation that 
the travel agency and the respondent had conspired together and with 
others to effect trespasses to the contents of the hotels, The respon- 
dent in his case presented to this House alleged that each of the ap- 
pellants had been paid £10 pursuant to the consent order made by 
Peter Pain, J., and contended that the respondent was thereby re- 
leased from the appellants’ claim. It subsequently emerged during 
the course of the argument in this House that the money had not 
been paid. As the consent order was made before the statement of 
claim was amended it could not operate as a bar to the appellants’ 
claim so far as it relates to the contents of the hotels. 

In British South Africa Co v Companhia de Mocambique(1) the 
headnote in the Law Reports states that it was held that the Supreme 
Court of Judicature had no jurisdiction to entertain an action to re- 
cover damages for trespass to land situate abroad. The respondent 
relies strongly on this decision. The appellants however contend that 
the case only decided that there was no jurisdiction to entertain such 
a claim when title to the land abroad was involved. Further, they say 
that the House should in the exercise of its power to depart from a 
previous decision review it, and, if the headnote correctly states the 
decision of the House, at least limit its application to cases where the 
title to foreign land is involved. They also contend that the decision 
does not and should not be interpreted as applying to a claim based 
on a conspiracy entered into in this country to procure the commis- 
sion of a trespass abroad for damages made against defendants within 
the jurisdiction, Finally, they say, that this decision does not operate 
as a bar to their claim for damages and an injunction in so far as it 
relates to the contents of the hotels. 

A number of interesting questions were fully argued — in particular 
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Hesperides whether the courts of this country should and can have regard to 
Hotels Ltd legislation of the Turkish Federated State of Cyprus when the Foreign 
v Muftizade Office in response to an enquiry by May, J., has certified that Her 
Majesty’s Government do not recognise the administration established 
under that name and do not recognise that administration as being 
ilisies, the government of an independent de facto sovereign State. But it is 
ili asine not necessary to reach a conclusion on them, and on whether the 
consent order of Peter Pain, J., releases the respondent from liability 
in respect of conspiracy to effect trespasses to the hotels if the deci- 
sion in the Mogambique case (1) is an effective bar to that claim and 
is adhered to. 
In that case the Mogambique company sought a declaration of title 
to lands in South Africa, damages for trespass and an injunction. The 
Divisional Court held that the court would not entertain the action in 
so far as it claimed a declaration of title and Wright, J., delivering the 
judgment of the court, said that, assuming that there was jurisdiction 
in this country to try an action for damages for trespass to foreign 
lands where no question of title was raised 


House of Lords 


‘it would seem that, when an issue of title is directly raised .. . 
the court must be as incompetent to try that issue as it is to try an 
action directly brought for the recovery of the land’. 


In the Court of Appeal there was a division of opinion. Lord Esher, 
M.R., observed that the claim for a declaration of title had been per- 
sisted in (though the report of the case states that it was abandoned in 
the course of the argument) and that Sir Henry James, Q.C., for the 
appellant had put forward an alternative argument that, as the claim 
was for damages only in respect of an intrusion on the plaintiff’s 
possessory title, the action was only in personam and transitory as on 
the view of the case it did not raise any question of title to land. He 
held that an action for trespass to lands abroad could not be enter- 
tained in an English court. Fry and Lopes, L.JJ., were of the contrary 
opinion. 

In this House Sir Henry James, Q.C., sought to establish three pro- 
positions: (i) the Queen’s courts have jurisdiction over all persons 
within the realm; (ii) those courts are open to all suitors who can en- 
force the jurisdiction against all subjects against whom personally 
effectual relief can be given; and (iii) all personal actions can be main- 
tained if the defendants are within the jurisdiction, and that an action 
for trespass is a personal action. Lord Herschell, L.C., referred to Lord 
Mansfield’s observations in Mostyn v Fabrigas(4) in which he said that 
he had awarded damages for trespass abroad. Lord Herschell pointed 
out that in Doulson v Matthews(5) an action for trespass to land in 
Canada, these decisions of Lord Mansfield were not followed, Buller, 
J., delivering the judgment of the court, saying: 


‘It is now too late for us to inquire whether it were wise or 
politic to make a distinction between transitory and local actions: 
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it is sufficient for the courts that the law has settled the distinction, 
and that an action quare clausum fregit is local. We may try actions 
here which are in their nature transitory, though arising out of a 
transaction abroad, but not such as are in their nature local.’ 


Lord Herschell also referred to the judgment of Willes, J., in London 
Corpn v Cox(15) and in Phillips v Eyre(16), when Willes, J., said that 
there was no jurisdiction here to try actions for trespass to land abroad 
and held that such an action was not maintainable. In his view 


‘the grounds on which the courts have hitherto refused to exer- 
cise jurisdiction in actions of trespass to lands situate abroad were 
substantial.’ 


I can find nothing in his speech to support the conclusion that he held 
that the action in the Mogambique case(1) was not maintainable be- 
cause title was involved. The division of opinion in the Court of Appeal 
was on whether or not an action for trespass to foreign lands was 
justiciable in the courts of this country, and that was the question 
this House had to decide. As I read Lord Herschell’s speech it was 
clearly his view that the courts of this country have not and never had 
exercised jurisdiction in relation to such claims. In Lord Halsbury’s 
opinion the judgment of Lord Esher, M.R., in the Court of Appeal 
was correct; Lord Macnaghten agreed with what had been said; and 
Lord Morris agreed with the observations of Lord Herschell. 

I see no ground for concluding that the headnote of the case in the 
Law Reports in this House did not correctly state the decision, and 
if the decision stands, actions for trespass to foreign lands are not 
justiciable in the English courts whether or not any question of title 
is involved. 

The rule in this case, as stated in the headnote and in Dicey and 
Morris’s The Conflict of Laws (9th edn., p. 516) has been subjected 
to much criticism by distinguished persons. Our attention was drawn 
to the criticisms and we were pressed to revise the rule. In my opinion 
it would not be right for us to exercise our power to do so. Buller, J., 
said in 1792 in Doulson v Matthews(5) that it was then too late to 
enquire whether it was wise or politic to distinguish between transitory 
and local actions. It is now in my opinion far too late for us to seek to 
do so. Questions of comity of nations may well be involved and if any 
change in the law is to be made it should only be made after detailed 
and full investigation of all the possible implications which we sitting 
judicially cannot make. In my view it must be left to Parliament to 
change the law if after full consideration that is thought to be desir- 
able. 

In my view the rule cannot be evaded by alleging conspiracy. To 
obtain damages the appellants must show that they have suffered loss 
as the result of it. They must show that a trespass to the hotels has 
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Hesperides been procured. Proof of their claim involves a proof of trespass to the 
Hotels Ltd land abroad and in my opinion this the courts of this country cannot 
v Muftizade try. As in my opinion the rule in the Mogambique case(1) is correctly 
stated in the headnote to the report in the Law Reports and in Dicey 
and Morris (supra), it follows that that decision is a complete bar to 
the appellants’ claim in relation to trespass to the hotels. In my view 
that decision should not be altered now by this House and it follows 
that those parts of the statement of claim which relate to the allegation 
of the conspiracy to effect trespasses into the hotels and the alternative 
claim relating to the hotels should be struck out on the ground that 
the court has no jurisdiction to hear them. The rule in the Mo ¢gambique 
case(1), however, is no bar to the appellants’ claim in relation to the 
contents of the hotels and that part of the statement of claim should 
stand. 


House of Lords 


Viscount- 


Dilhorne 


Lord Salmon LORD SALMON: I have had the advantage of reading in draft the 

ss speech prepared by my noble and learned friend, Lord Wilberforce. 
I agree with it and would allow the appeal to the extent to which he 
proposes. I also agree with his proposed order as to costs. 


Lord Fraser LORD FRASER OF TULLYBELTON: This appeal raises the 
of Tullybelton important general question whether the English courts have juris- 
diction to entertain an action for damages for trespass to foreign land, 
in a case where no question of title to the land or of right to possess 
it is raised. The answer involves considering the decision of this House 
in British South Africa Company v Companhia de Mocambique(1) 
(‘the Mocambique case’), to ascertain whether it covered that question. 
If, as I think, for reasons to be explained in a moment, it did, then it is 
necessary to consider whether we ought now to depart from that 
decision, relying on the Practice Direction of 1966 (see [1966] 3 All 
ER 77). 
The generally received understanding of what was decided in the 
Mogambique case(1) is summarised in Dicey and Morris’s The Conflict 
of Laws in branch (2) of r 79. Rule 79 is as follows: 


‘79. Subject to the exceptions hereinafter mentioned, the court 
has no jurisdiction to entertain an action for (1) the determination 
of the title to, or the right to the possession of, any immovable 
situated out of England (foreign land); or (2) the recovery of dam- 
ages for trespass to such immovable.’ 


It was stated, in almost exactly the same words, as r 53 in the third 
edition, the last edition for which Professor Dicey himself was respon- 
sible. None of the exceptions applies to the facts of this case. The rule 
virtually repeats the headnote of the report in the Law Reports. But 
counsel for the appellants pressed us with the submission that the rule 
is stated too widely and that the decision in the Mogambique case(1) 
was limited to cases in which the title to the foreign land was in issue, 
or at least where there was an issue as to the right of immediate pos- 
session of the land. In the Mogambique case itself the title to the land 
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was in dispute, and when the action began the plaintiffs were claiming 
a declaration of title, although that claim was abandoned in the Court 
of Appeal and it was not a live issue when the appeal reached the 
House of Lords. 

The leading speech in the House of Lords was made by Lord Her- 
schell, L.C. It contains passages which leave room for some doubt 
whether he was treating the dispute on title as part of the ground of 
decision: he referred to two decisions by Lord Mansfield relating to 
trespass to foreign land and commented that in those cases ‘no ques- 
tion of title to real property was in issue’. But a reading of the speech 
as a whole shows, in my opinion, that it was not intended to be limited 
to cases where there was a dispute as to title. In the first paragraph 
of the speech Lord Herschell said: 


‘The principle question raised by this appeal is whether the 
Supreme Court of Judicature has jurisdiction to try an action to 
recover damages for a trespass to lands situate in a foreign count- 


ry. 


He made no mention of disputed title. Among the authorities on which 
he relied was Doulson v Matthews(5), where the Court of Queen’s 
Bench did not follow Lord Mansfield’s decisions on this point, and 
where Buller, J., said: 


‘It is now too late for us to inquire whether it were wise or 
politic to make a distinction between transitory and local actions: 
it is sufficient for the courts that the law has settled the distinction, 
and that an action quare clausum fregit is local. We may try actions 
here which are in their nature transitory, though arising out of a 
transaction abroad, but not such as are in their nature local.’ 


Finally, he stated his conclusion in general terms which exactly 
match the question stated at the beginning of his speech. Lord Hals- 
bury also stated what he described as ‘the only real question which is 
in debate’ in general terms not limited to cases where title was dis- 
puted. Similarly Lord Esher, M.R., who dissented in the Court of 
Appeal and whose view was upheld in the House of Lords, also stated 
the question for decision in the widest terms. In The Tolten(6) the 
basis of the Mogambique(1) case was considered and all three members 
of the Court of Appeal took the view that it was not limited to cases 
where title was disputed: see especially Cohen, L.J. I am of the opinion 
that it is not possible now to distinguish the decision in the Mocgambique 
case on the ground that it was so limited. 

That decision, as interpreted in branch (2) of r 79 in Dicey and 
Morris Conflict of Laws (9th edn, 1973), p 516, has been the subject 
of criticism from many sources. Counsel for the appellants submitted 
that the criticisms were well founded and that, if the decision could 
not be distinguished in the instant appeal, it should be departed from. 
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Hesperides The decision was based, as the speech of Lord Herschell, L.C., clearly 
Hotels Ltd shows, on a historical distinction drawn in English law between local 
v Muftizade and transitory actions. Lord Herschell held that actions for trespass 
to land were local and that for that reason the English courts had no 
jurisdiction to try them if the land was outside England. No criticism 
was made in the argument before us of that historical explanation. 
Lord Fraser The decision was criticised on the ground that, however historically 
of Tullybelton —_ correct it might be, it was illogical and was liable to produce injustice 
in practice. I recognise that there is force in these criticisms, and 
particularly in the criticism that it may lead to a plaintiff being left 
without a remedy. Indeed, the instant appeal is one where the plain- 
tiffs, if they have no remedy in the English courts, will probably be 
left with no remedy at all. 

Those who seek to justify the rule on its merits, apart from its 
historical origin, have done so mainly on two grounds. The first is 
that it is ‘a legitimate application or extension of the principle of 
effectiveness’, that is, the principle that a court has jurisdiction only 
over matters in which it can give an effective judgment. The second 
is that it is in accord with the comity of nations. Neither of these 
justifications seems to me wholly convincing. As regards effective- 
ness, a judgment awarding damages against a defendant is generally 
regarded as effective if the defendant is subject to the court’s juris- 
diction, because it can normally be enforced against him by order of 
the court. The effectiveness of the award has nothing to do with the 
ground on which it was made; an award of damages for trespass of 
foreign land is no less effective than an award of damages for any 
other wrong. Moreover the courts both in England and in Scotland 
have asserted jurisdiction in actions to enforce contracts relating 
to foreign land although enforcement can only be by indirect means: 
see Penn v Lord Baltimore(2) and Ruthven v Ruthven(17). Actions 
of that sort seem to affect the foreign land itself hardly less than 
actions for damages for trespass to the land. So far as comity of nations 
is concerned, this may afford some support for the rule although I 
doubt whether r 79(2) represents one which is generally recognised 
by the international community. For example the comments on the 
French Civil Code that were brought to our attention were far from 
satisfying me that r 79(2) was in accordance with the law of France. 

For these reasons I have serious doubt whether the law as laid down 
in the Mogambique case(1) is either logical or satisfactory in its result. 
If the matter were free from authority, there would be much to be said 
for what counsel for the appellants suggested was the true rule to be 
extracted from the Mocambique case, videlicet that the English court 
has jurisdiction to entertain an action for damages for trespass to 
foreign land against a person within the jurisdiction in a case where 
title is not in dispute and where there is no real dispute as to the 
plaintiff’s right to possession of the land. But the matter is not free 
from authority and, in my opinion, this is not an occasion on which 
it would be right for the House to depart from its earlier decisions. 


House of Lords 
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The main reason is that I do not think that the House in its judicial 
capacity has enough information to enable it to see the possible re- 
percussions of making the suggested change in the law. One probable 
repercussion would be that, if the English courts were to have the 
wider jurisdiction of the suggested ‘true rule’, they might at the same 
time have to limit their new jurisdiction by applying it to a rule of 
forum non conveniens. Since The Atlantic Star(12) and MacShannon 
v Rockware Glass Ltd(18), this might not be a revolutionary step, but 
it would nevertheless represent a consequential change in the law of 
some significance. There may well be other and more important reper- 
cussions. I would apply to this question the words of my noble and 
learned friend, Lord Simon of Glaisdale, in Miliangos v George Frank 
(Textiles) Ltd(13): 


‘I do not think that this is a “law reform”? which should or can 
properly be imposed by judges; it is, on the contrary, essentially 
a decision which demands a far wider range of review than is avail- 
able to courts following our traditional and valuable adversary 
system — the sort of review compassed by an interdepartmental 
committee.’ 


There are also other reasons. The law as stated in the Mogambique 
case(1) was not new. It goes back at least as far as 1792 when Doulson 
v Matthews(5), was decided and it has been generally, though reluctant- 
ly, followed in the United States of America, Canada and Australia: 
see particularly the decision of Marshall, C.J., in Livingston v Jeffer- 
son(11). In a few American States the courts have declined to follow 
the Mogambique decision, but such cases seem to have been rare. 
Secondly, departure from the Mogambique rule would mean that the 
House of Lords in its judicial capacity would be assuming a new juris- 
diction for the English courts: see Albert v Fraser Companies Ltd(10) 
and Jacobus v Colgate(19). That is not a step that I think we would be 
justified in taking, at least in this case where Parliament could have 
made an opportunity for altering or modifying the law when dealing 
with jurisdiction in the Supreme Court of Judicature (Consolidation) 
Act, 1925. Thirdly, we were told that a new European convention 
dealing with jurisdiction of national courts was in preparation so that 
litigation is likely to be required before long. 

The result is that if this had been an action for damages for, or for 
an injunction against, trespass to immovable property in Cyprus, it 
would in my opinion have failed. It is therefore unnecessary to con- 
sider the interesting questions raised as to the legal status of the Turk- 
ish Federated State of Cyprus. 

In my opinion it makes no difference that the action is based on 
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Hesperides allegations not of actual trespass in Cyprus but of a conspiracy in 
Hotels Ltd England to effect such trespass. 
v Muftizade The statement of claim at para 6 is as follows: 


House of Lords ‘Since at least June, 1976 (if not earlier), to the date hereof the 
first defendants and the second defendant have conspired together, 

Lord Fraser and with others unknown, to effect trespasses to the said hotels 

of Tullybelton [and contents], and or have conspired together as aforesaid to 
obtain advantage for themselves by the unauthorised use of the 
plaintiffs’ said property.’ 


The words in square brackets do not appear in the statement of claim 
as reproduced, but counsel for the appellants explained that they had 
been omitted per incuriam and no objection was raised by counsel for 
the respondent to the words being read in. 

The first thing that strikes one about that paragraph is that it is 
concerned only with past events, ‘Since at least June, 1976... to the 
date hereof’. It contains no averment of a continuing wrong or of a 
wrong that is threatened in the future. Unless, therefore, it is to be read 
in a sense wider than the words themselves bear, the averments would 
not justify an injunction. Further, the effect of the paragraph seems to 
be to aver two conspiracies, one between the first and second defen- 
dants and ‘others unknown’ to effect trespasses, and the second be- 
tween the defendants to obtain advantage for themselves by unauthor- 
ised use of the plaintiffs’ property. But the particulars that follow do 
not fit well into that framework. They consist of allegations in paras 
(i) and (ii) that the first defendants have had dealings with certain 
named persons (but with no mention of the second defendant) and in 
paras (iii), (iv) and (v) that the second defendant has counselled and 
procured other persons to trespass on the plaintiffs’ property as well 
as doing other, and apparently inoffensive, acts (but with no mention 
of the first defendants). Finally para 7 of the statement of claim con- 
tains a bald averment that ‘By reason of the aforesaid the plaintiffs 
have and will suffer damage’. But there is nothing to show how such 
damage could have been caused or could in future be caused to the 
plaintiffs in England apart from actual trespass in Cyprus. In my 
opinion there is no proper averment of a conspiracy between the 
defendants even in the past, still less of a continuing one, not (assum- 
ing that there is such a conspiracy) of how damage has been caused 
or will be caused by it in England. The case of conspiracy is simply an 
attempt to dress up the substantive claim, which is for trespass, in a 
different guise and in my opinion the attempt fails. 

Finally there is the claim based on trespass to chattels. The respon- 
dent’s original answer to this claim was that it could not succeed be- 
cause the appellants were not in actual possession of the chattels. But 
counsel for the respondent in his reply conceded that there was some 
authority that a right to immediate possession was enough to found a 
claim for trespass to chattels and that he therefore could not maintain 
that the claim should be struck out now. The same result follows from 
the appellant’s argument to the effect that they have alleged facts 
which amount to conversion of the movables and that they are entitled 


to maintain a claim for conversion although they have not stated the 
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legal inference from the facts alleged. This argument depends on 
English rules of pleading and with regard to it I gratefully adopt the 
reasoning of my noble and learned friend, Lord Wilberforce, who is so 
much more familiar with these rules than I am. The Mogambique 
decision(1) has no application to chattels. Moreover there is direct 
authority for distinguishing within a single action between a claim in 
respect of trespass to movables situated abroad (where the jurisdiction 
of the English courts depends on ordinary principles) and a claim in 
respect of trespass to foreign land (where the English courts have no 
jurisdiction): see Skinner v East India Co(3) where the judges reported 
to the House of Lords as follows: 


‘That the matters touching the taking away of the petitioner’s 
ship and goods, and assaulting of his person, notwithstanding the 
same were done beyond the seas, might be determined upon His 
Majesty’s ordinary courts at Westminster; and as to the dispossess- 
ing him of his house and island, that he was not relievable in any 
ordinary court of law.’ 


The decision of the Supreme Court of New Brunswick in Albert v 
Fraser Companies Ltd(10), that they had no jurisdiction in a claim for 
damages either to real or personal property in another province was 
made on special facts in respect that the two branches of the claim 
were very closely connected to one another. 


I agree that the appeal should be allowed to the extent proposed 
by my noble and learned friend, Lord Wilberforce. 


LORD KEITH OF KINKEL: | have had the advantage of reading in 
draft the speech of my noble and learned friend, Lord Wilberforce. 
I agree with it and with the order which he proposes. 

Order accordingly 


Solicitors: Lovell, White & King; Theodore Goddard & Co. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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R v Lemon COURT OF APPEAL 
R v Gay News (Roskill, L.J., Eveleigh, L.J., and Stocker, J.) 


Gomst of Agpent March 18, 1978 
R. v LEMON. R. v GAY NEWS, LTD. 


Criminal Law — Blasphemy — Blasphemous libel — Attack on historical 
and doctrinal foundations of Christianity — Lack of proper respect 
and moderation Obscene poem and drawing — Vilification of 
Christ in life and crucifixion. 


The appellants, the editor and publishers of a newspaper, were convicted 
on an indictment charging them with publishing in the newspaper a blas- 
phemous libel concerning the Christian religion, namely, an obscene poem 
and illustration vilifying Christ in His life and crucifixion. On appeal they con- 
tended that at the trial the judge misdirected the jury by telling them that for 
the appellants to be guilty of publishing a blasphemous libel it was not neces- 
sary for the Crown to prove a subjective intention on their part to attack the 
Christian religion and that the offending publication could be a blasphemous 
libel even though it did not attack the Christian religion. They also contend- 
ed that it was an essential ingredient of the crime of blasphemy or blasphe- 
mous libel that there should be proved an intention on the part of the accused 
persons to provoke a breach of the peace. 

Held: the truth of hitherto accepted religious beliefs and the historical and 
doctrinal foundation of Christianity might be challenged and attacked as 
wrong provided that the challenge or attack was carried out with proper 
respect and moderation; the question for the jury was whether the dividing 
line between moderate and reasoned criticism, on the one hand, and immoder- 
ate or offensive treatment of Christianity or sacred subjects, on the other, 
had been crossed; a subjective intention was not a necessary ingredient of the 
offence which had to be proved by the prosecution; if an accused person 
deliberately published that which crossed the dividing line he could not be 
heard to say that he did not know or intend that what he had put into circu- 
lation possessed characteristics which rendered him liable to conviction for 
blasphemy or blasphemous libel according to whether the words in question 
were spoken or written; the appellants’ argument on the main issues in the 
case had failed; and their appeals against conviction must be dismissed. 


Appeals by Denis Lemon and Gay News, Ltd against their con- 
ictions at the Central Criminal Court of blasphemous libel. 


]. Mortimer Q.C. and G. Robertson for Mr Lemon. 
G. Robertson for Gay News Ltd. 
J. Smyth and J. Maurice for the Crown. 


Cur adv vult 


Roskill, L.J. 17th March, 1978. ROSKILL, L.J., read the following judgment of 
the court: Gay News Ltd are the publishers of a newspaper for homo- 
sexuals entitled ‘Gay News’. Denis Lemon is editor of that paper. 
Gay News Ltd and Mr Lemon (‘the appellants’) were respectively 
publishers and editor of that paper when issue 96 was published early 
in June, 1976, Page 26 of that issue contained a poem by Professor 


James Kirkup entitled ‘The Love that Dares to Speak its Name.’ Printed 
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alongside that poem and parallel with the entirety of its text was a 
drawing. We do not propose in this judgment either to read the poem 
or to describe the drawing beyond saying that the poem purports to 
describe in explicit detail acts of sodomy and fellatio with the body 
of Christ immediately after the moment of His death. 

As a result of that publication criminal proceedings were sought to 
be begun against the appellants for blasphemous libel. By virtue of s 8 
of the Law of Libel Amendment Act, 1888, the leave of a judge of the 
High Court to prefer a voluntary bill of indictment was required for 
such a prosecution. Such leave was sought and obtained from Bristow, 
J. As a result the appellants were duly indicted for the offence of 
blasphemous libel. It is of some importance to note that there was no 
second count in the indictment charging an offence against the Obscene 
Publications Act, 1959. The particulars of the offence charged in the 
indictment which the judge gave leave to prefer alleged that the appel- 
lants 


‘unlawfully and wickedly published or caused to be published in 
a newspaper called Gay News No. 96 a blasphemous libel concern- 
ing the Christian religion, namely, an obscene poem and illustration 
vilifying Christ in His life and in His crucifixion.’ 


We draw attention at this juncture to the successive references to ‘the 
Christian religion’, ‘an obscene poem and illustration’ and ‘vilifying 
Christ in His life and in His crucifixion’, and to the absence in the 
indictment of any reference to intent on the part of either of the 
appellants. 

After a trial at the Central Criminal Court before his Honour Judge 
King-Hamilton, Q.C., and a jury, which began on 4th July, 1977, and 
ended on 12th July, 1977, the jury, on 11th July, convicted the appel- 
lants of blasphemous libel by a majority verdict of ten to two, On 12th 
July the judge imposed on Mr Lemon a sentence of nine months’ im- 
prisonment suspended for 18 months, a fine of £500, and an order to 
pay one-fifth of the prosecution’s taxed costs, and either his own legal 
aid costs or £434, whichever was the less, and on Gay News Ltd a fine 
of £1,000 and an order to pay four-fifths of the prosecution’s costs. 

The appellants appeal against their respective convictions. They are 
entitled to do so as of right since these appeals raise questions of law. 
They also seek leave to appeal against the sentence imposed by the 
judge. At the conclusion of the argument on the appeals against con- 
viction counsel for Mr Lemon in this court, as he had at the trial, 
asked this court to hear the applications for leave to appeal against 
sentence there and then and irrespective of the result of the appeals 
against conviction. But after discussion with his client he withdraw this 
request. If, therefore, these appeals fail those applications remain to be 
heard. 

Save in one respect the arguments for the appellant are identical. 
In the court below Mr Geoffrey Robertson appeared for Gay News Ltd. 
In this court he appeared with Mr Mortimer, Q.C., for Mr Lemon but 
alone for Gay News Ltd. In that capacity he adopted but also added to 
Mr Mortimer’s submissions on behalf of Mr Lemon. Save, therefore, in 
that one respect which raises a separate question under s 7 of the Libel 
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R v Lemon Act, 1843 (Lord Campbell’s Act), and which, if the argument be well- 
R v Gay News founded, would afford Mr Lemon an extra defence not open to Gay 
News Ltd, it is not necessary for us to consider the cases of the appel- 
lants separately. 
; Mr Lemon originally advanced a large number of grounds of appeal 
seemed and Gay News Ltd adopted those grounds in their notice of appeal. 
In opening the appeal on behalf of Mr Lemon, counsel reduced those 
grounds to nine. Ultimately, however, without resiling from the last 
six of those grounds he very properly accepted that in reality the 
result of the appeals turned on the view which this court took of the 
first three of the grounds and more especially of the first two, the 
third being perhaps little more than a gloss on those two. 

Before the judge it was strenuously argued that blasphemy or 
blasphemous libel no longer existed as a common law offence. The 
judge rejected that submission. That contention was not further pur- 
sued in this court, though it was (logically enough) the first of the 
original grounds advanced. Since it was accepted before us that this 
common law offence still existed, it is unnecessary to mention this 
point further beyond observing that the relevant provisions of the 
Criminal Law Act, 1967, obviously make this submission difficult for 
the appellants to sustain. The original grounds of appeal also com- 
plained of the judge’s refusal to allow either the Crown or the defence 
to call expert theological evidence. Before us no complaint was made 
of this ruling and we say no more about it. 

Before we turn to the critical questions which we have to determine 
on this appeal, there are a number of matters which require mention. 

First, it would be idle to affect ignorance that this court is aware 
that this prosecution and these convictions have, to borrow the words 
used by Lord Widgery, C.J., in giving the judgment of this court in R v 
Anderson(1), commonly called ‘the Oz case’, aroused enormous interest 
among the public and no doubt the decision of the court today will 
also excite a certain amount of interest and comment. Later on the 
same page Lord Widgery used words which, mutatis mutandis, are of 
direct application to the present appeal. We quote his words with 
the necessary adaptation: 


Court of Appeal 


‘The function of this court is also worth explaining. It is not here 
to consider whether the jury was right or wrong, nor to consider 
whether the publication was [a blasphemous libel] or not [a blas- 
phemous libel] that is a decision for the jury and the jury only. 
The function of this court is to review the proceedings below with 
the assistance of counsel to see if the proceedings were properly 
conducted, and, if not, to see whether any irregularities which arose 
in the course of the proceedings were sufficient to render the find- 
ing of the jury unsafe or unsatisfactory. I stress that because it is 
important for people to realise that we in this court are not here 
to clear [Mr Lemon and Gay News Ltd] or to condemn [Mr Lemon 
and Gay News Ltd]. Our own opinion in regard to the character 
of the subject-matter is totally unimportant. We are here simply to 
review what happened below and see whether there were such 
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irregularities as to justify the convictions being quashed. If we come 
to the conclusion that there were such irregularities, then we quash 
the convictions, and since there is no machinery in English law for 


re-trial in such circumstances, the matter rests in that somewhat 
inconclusive state.’ 


Of course, if there were no such irregularities, the appeals must fail. 

Secondly, we draw attention to the fact that the jury received a full, 
clear and correct direction from the judge as to the relevant meanings 
of ‘obscene’ and ‘vilify’. It has not been suggested in argument before 
us that those directions were in any way open to criticism. The relevant 
criticisms were against other parts of the summing-up. We shall return 
to those passages and others and the criticisms made of them in more 
detail hereafter. The point that we are presently concerned to empha- 
sise is that by their verdicts under the direction which the judge gave 
to the jury, the jury must be taken to have found that this poem 
accompanied by this drawing was ‘obscene’ in the ordinary meaning 
of that word and ‘vilified Christ in His life and crucifixion’. If the jury 
had not reached that conclusion they could not under the judge’s 
direction as to the ingredients of the offence of blasphemous libel have 
convicted the appellants of that offence. If the judge were correct in 
his direction as to that meaning, the convictions must of course stand. 
But if he were wrong, then any resulting quashing of the convictions 
can only be on the basis that more than proof of ‘obscenity’ and more 
than proof of ‘vilification of Christ in His life and crucifixion’ is re- 
quired to be proved by the Crown in this case before a conviction for 
blasphemous libel can be obtained. Such quashing would not in any 
way involve overturning the conclusions implicit in the jury’s verdict 
of guilty that the allegedly offending poem and drawing was obscene 
in the ordinary meaning of that word, or that it ‘vilified Christ in His 
life and crucifixion’ in the ordinary meaning of that phrase. 

Thirdly, we have already mentioned that there was in the indict- 
ment no second count alleging an offence against the Obscene Publi- 
cations Act, 1959. Counsel for Mr Lemon frankly admitted before us 
that, had there been such a count, the appellants might, subject, of 
course, to any defence under that statute, have been convicted of an 
offence against that Act, an admission perhaps easier to make in this 
court than at the trial. Indeed counsel went further and strenuously 
argued that since the Crown had included the word ‘obscene’ in the 
particulars of the offence charged, a charge under that statute and 
not under the common law of blasphemy or blasphemous libel was the 
proper course to be followed by those seeking to secure criminal 
convictions arising from the publication of the issue of Gay News No 
96. We asked counsel for the Crown why no such second count had 
been added, especially in the light of the addition of the word ‘obscene’ 
in the particulars, since obscenity, it was common ground, is not an 
essential ingredient in the common law offence of blasphemy or of 
blasphemous libel. Counsel replied, with commendable frankness, that 
he regretted that that word had been included in the particulars. He 
sought to justify the omission of a second count on the ground that the 
essence of the publication complained of was blasphemous libel and 
not obscenity. But that answer, of course, simply raises in another 
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form what has to be proved before a conviction for blasphemy or 
blasphemous libel can be secured. 

Fourthly, as was logical in the light of his abandonment of the 
contention that there was no longer any extant offence of blasphemy 
or of blasphemous libel at common law, counsel for Mr Lemon con- 
ceded that, had the appellants been convicted of publishing a blasphe- 
mous libel after what he contended would have been a proper direction 
to the jury, they could not have complained in this court of their 
convictions, 

We have thought it right to emphasise these matters for two reasons. 
First, this court is in no way concerned with whether there should in 
1978 be an offence of blasphemy or of blasphemous libel. Our at- 
tention was drawn by counsel for Mr Lemon to an opinion of Sir John 
Simon, K.C., when Attorney-General, written for the Home Office in 
1914. This opinion is reproduced by Mr Blom-Cooper, Q.C., in his 
recent book on Law and Morality. Sir John Simon made certain sug- 
gestions for amending the law of blasphemy, but no successful legis- 
lative action was taken then or has been taken since in that regard. 
We must, therefore, accept that there is such an offence and it is our 
duty to apply the law accordingly as we conceive it to be. 

Secondly, if these convictions were quashed, it could only be be- 
cause we had been persuaded by counsel for the appellants that the 
judge had misdirected the jury. That would not be in any way a matter 
for criticism but for sympathy, for he was faced under the pressure 
of an emotive trial with the need for giving a series of immediate or 
almost immediate rulings on difficult matters of law net previously 
raised in criminal proceedings for half a century and not fully debated 
for some sixty years or more, and then only in a very different context 
in the House of Lords. He did not have, as we have had, the opportun- 
ity of hearing four days of sustained and learned argument and of con- 
sidering those arguments for some considerable while thereafter. Nor 
did he have, as we have had, the advantage of a full report of the pro- 
ceedings in R v Gott(2), either at the trial before Avory, J., and a jury 
at the Central Criminal Court in December, 1921, or on the hearing 
of the appeal before the Court of Criminal Appeal in January, 1922. 
We take this opportunity of expressing our gratitude to Mr Walter of 
the Rationalist Press Association who produced those reports from 
the contemporary files of “The Freethinker’. This has enabled us to see, 
as the trial judge did not and could not see, the full terms of the direc- 
tion given by Avory, J., to the jury in that case and of the judgment 
given by Lord Trevethin, C.J., in the Court of Criminal Appeal. 

In his opening submissions to us counsel for Mr Lemon summarised 
his two principal arguments thus. First, the trial judge had ruled and 
then directed the jury that for the appellants to be guilty of publish- 
ing a blasphemous libel it was not necessary for the Crown to prove an 
intent on their part to attack the Christian religion. Counsel submitted 
that proof was required of such a subjective intention on their part. 
The relevant issue is, as Eveleigh, L.J., put it during the argument, 
must the appellants have had an intention to offend in the manner 
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complained of, or is it enough that he or they intended to publish that 
which offends? Counsel for Mr Lemon in reply put the same point 
neatly when he said: ‘When the various cases speak of intent are they 
speaking of an intent to offend or of an intent to do that which in the 
eyes of the jury is offensive?’ 

Secondly, he complained that the judge had ruled and then directed 
the jury that the allegedly offending publication could be a blasphe- 
mous libel even though it did not attack the Christian religion. Counsel 
for Mr Lemon complained that the judge had wrongly directed the jury 
in terms which meant that any writing which spoke ill of Christianity 
in a manner which offended or caused resentment to ordinary Christians 
could be blasphemous. He further contended that, while accepting that 
the jury must be taken to have found that this publication vilified 
Christ in His life and in His crucifixion, that was not enough unless the 
publication were also an attack on the Christian religion. 

These submissions were in the first instance advanced as separate 
arguments. But the more the arguments for the appellants and the 
Crown proceeded and the more the relevant authorities were cited to 
us, the more it appeared to us that the two submissions to a consider- 
able extent elided and we did not understand counsel for Mr Lemon 
ultimately to disagree with that view. Certainly many of the authorities 
are relevant on both issues and to a considerable extent can be consider- 
ed together, and we propose to do so, so far as possible. 

As already stated, the learned judge, for reasons which he gave, 
accepted the relevant submissions for the Crown and rejected those 
advanced for the defence. His directions to the jury naturally followed 
his earlier rulings and were very clearly given. 

Of course one result of the judge’s ruling on the first point was, as 
he himself very fairly recognised in his summing-up, that no evidence 
from Mr Lemon or from Professor Kirkup as to their respective inten- 
tions in publishing the poem and the drawing, or in writing the poem 
(there was no evidence that Professor Kirkup was himself responsible 
for the drawing) would have been relevant and therefore admissible. 
The relevant question on that issue was in the judge’s view not what 
either intended, but what was the objective opinion of the jury derived 
from looking at the matter complained of in the light of the arguments 
placed before them by counsel and of the judge’s direction to them on 
the law as he held it to be. 

There was a further point which may conveniently be mentioned 
here and which was argued more fully below than in this court; indeed 
it was barely argued in this court. The point was that it was an essential 
ingredient of the crime of blasphemy or of blasphemous libel that 
there should have been a subjective intention on the part of the accused 
persons to provoke a breach of the peace. This submission was rejected 
by the judge, in our view quite rightly, for the reasons which he gave. 
His resulting direction to the jury on this point seems to us quite fault- 
less. This submission on behalf of the appellants is contrary to all 
authority and, as already stated, was not seriously pressed in this court. 

We now consider whether the judge’s two relevant rulings were 
right or wrong in law. The determination of these questions unfortun- 
ately involve close consideration of the history of blasphemy and of 
blasphemous libel in our law and also consideration of some of the 
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R v Lemon relevant authorities, especially those few during the last hundred years 
RvGay News or so at least to the extent that these questions have there arisen for 
consideration. There is no doubt that both are common law offences of 
great antiquity, though Lord Goddard, C.J., in a passage in his judg- 
ment in R v Morvis(3) (a decision on a wholly different subject) to 
which the court drew counsel’s attention, referred to the ‘somewhat 
obsolete offence of blasphemy’. The obscurity of the relevant law at 
the present time seems due to two matters. First, a determined attempt 
was made in the 1880s to mitigate the earlier rigours of the law of 
blasphemy and of blasphemous libel. This no doubt was, as all counsel 
accepted in argument before us, the result of the intellectual revolution, 
it was no less, in the middle of the last century, of which Charles 
Darwin and Thomas Huxley were among the leaders. Had those rigours 
not been so mitigated, those great men and others might have been in 
peril of prosecution for blasphemy or blasphemous libel. This course 
might possibly have been acceptable to some contemporary opinion, 
but without doubt, as history shows, it would have been repugnant to 
others and perhaps more enlightened minds. See in this connection the 
judgment of Lord Cozens-Hardy, M.R., in Re Bowman, Secular Society 
Ltd v Bowman(4) and in his comments on the views of Lord Coleridge, 
C.J., as shown by his direction to the jury in R v Ramsay and Foote(5), 
a case which we shall have to examine in much more detail hereafter. 

Secondly, of the four cases in the last hundred years R v Ramsay 
and Foote (just referred to), R v Boulter(6), Bowman v Secular Society 
(4), R v Gott(2), in three the relevant law is to be found only in the 
directions of the trial judges respectively concerned to the juries; in 
R v Gott there was no review of the law in the Court of Criminal 
Appeal, whilst in Bowman v Secular Society(4), the only modern case 
where the law of blasphemy has received the consideration of the 
House of Lords, their Lordships, who reviewed the law exhaustively, 
were not concerned with a criminal prosecution but with the legality 
or otherwise of the objects of the Secular Society, the intention of 
which was self-evident to any reader of that society’s memorandum 
and articles of association. Hence, not surprisingly, there is no refer- 
ence in any of the speeches in the Lordships’ House to any question 
of intent, subjective or otherwise. That was not an issue in that case. 
Further, in R v Boulter(6) and in R v Gott(2) the judges respectively 
concerned, Phillimore and Avory, JJ., in their directions to the jury 
appear to have borrowed almost verbatim Lord Coleridge’s earlier 
directions to the juries in R v Bradlaugh(7) and R v Ramsay and Foote 
(5) without elaborating on them. 

One consequence of this fact was a tendency in argument before us 
to submit those several directions to juries to microscopic textual 
examination perhaps more suitable to consideration of the language 
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of an Act of Parliament rather than seeking to ascertain from their 
general content what it was that each trial judge concerned had in- 
tended that the jury listening to his direction should gather from his 
guidance on the law which they had to apply. 

It is clear that in Bowman v Secular Society(4) the House of Lords 
accepted as correct what Lord Coleridge had said in the second of 
those two cases and rejected an argument by Mr G J Talbot, K.C., 
that the law should be declared to be that expressed by Fitzjames 
Stephen, J., more or less contemporaneously with Lord Coleridge’s 
directions in those two cases. As Lord Sumner tersely said in Bowman 
v Secular Society(4) Lord Coleridge was ‘faithfully dealt with soon 
afterwards by Stephen, J., one of his own puisnes’. But none the less 
their Lordships said that Lord Coleridge had been right. The problem 
is how far that approval assists the appellants in the present case. 

The history of the offence is discussed in the speeches in the House 
of Lords in Bowman v Secular Society with such authority that repeti- 
tion of what is there stated is superfluous. An even fuller history is set 
out in G D Nokes’ History of the Crime of Blasphemy, a little known 
work of which few copies seem to have survived. The work is of im- 
portance since it was written after Bow man’s case(4) and after Gott’s 
case(2) and after, it would seem from the preface, abortive attempts 
had been made to abolish the laws of blasphemy in 1923 and 1925, 
but before the also unsuccessful attempt that was made in 1930. The 
learned author treats the crime historically. So did Professor Kenny 
in an article in the Cambridge Law Journal (1922, p. 1), which contains 
an interesting account of the story of and the events following the 
Bradlaugh prosecutions(7) in 1883. 

It is clear that the offence was originally in Christian times ec- 
clesiastical. Fortunately it is not necessary to refer to the offence of 
blasphemy in pre-Christian times. The State only became interested in 
the offence if the actions of the alleged offender affected the safety of 
the State. An attack on Christianity in general or a total denial of the 
Deity was punished by the State on the assumption that the found- 
ation of the State and of the society on which the State was founded 
was thereby endangered. Indeed, at one time in our history a person 
who had received religious education, but in spite of it was convicted 
of blasphemy or of blasphemous libel, was made liable by statute to a 
greater penalty than someone less fortunately placed, no doubt on the 
footing that Parliament thought he should have known better. 

In the disturbed history of this country during and following the 
Napoleonic Wars there were many prosecutions for blasphemy or for 
blasphemous libel, not perhaps so much for the purpose of vindicating 
Christian truths as for fear that their denial in such works as Paine’s 
Age of Reason or some of Shelley’s poems might tend to a breach of 
the peace, by which in those days was meant serious civil disturbance 
rather than violence between individuals at street corners. There is an 
interesting note in the appendix preceding the report of the summing- 
up at the trial of Richard Carlile(8) that between January, 1821, and 
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R vy Lemon April, 1834, (just over 13 years) there had been no less than 73 con- 
R v Gay News victions for blasphemy. 

As one reads the mid-19th century cases before coming to R v 
Court of Appeal Ramsay and Foote(5), it becomes clear that, notwithstanding the 
number of prosecutions which there had been during the troubled 
years of the first half of that century, not only for the publication of 
Paine’s Age of Reason, but even as late as 1841, the prosecution of 
Moxon(9) for publishing Shelley’s Queen Mab many years after it had 
been written, the view gradually, if hesitatingly, begins to emerge that 
the truth of hitherto accepted religious beliefs and indeed the historical 
and doctrinal foundation of Christianity itself might be challenged, 
and indeed attacked as wrong, provided that the challenge or attack was 
carried out with proper respect and moderation so that there would 
be no consequent threat of a breach of the peace. One finds a reflection 
of this approach in the summing-up of Lord Denman, C.J., to the jury 
in R v Hetherington(10). We quote the passage in full: 


Roskill, L.J. 


‘Now, gentlemen, upon the question whether it is blasphemous 
or not I have this general observation to make, which I have often 
heard from Lord Tenterden in cases of this description, namely, 
that the question is not altogether a matter of opinion, but that it 
must be, in a great degree, a question as to the tone, and style, and 
spirit, in which such enquiries are conducted. Because, a difference 
of opinion may subsist, not only as between different sections of 
Christians, but also with regard to the great doctrines of Christianity 
itself; and I have heard that great judge declare, that even discussions 
upon that subject may be by no means a matter of criminal prose- 
cution, but, if they be carried on in a sober and temperate and 
decent style, even those discussions may be tolerated, and may 
take place without criminality attaching to them: but that, if the 
tone and spirit is that of offence, and insult, and ridicule, which 
leaves the judgment really not free to act, and, therefore, cannot be 
truly called an appeal to the judgment, but an appeal to the wild 
and improper feelings of the human mind, more particularly in the 
younger part of the community, in that case the jury will hardly feel 
it possible to say that such opinions so expressed do not deserve 
the character which is affixed to them in this indictment. With that 
general observation, I leave the question of libel to you. Is it, or is 
it not, a blasphemous libel which the defendant appears to have 
published in his shop?’ 


We shall have to return to Hetherington’s case later in this judgment. 
The gradual move to what we have called the mitigation of the earlier 
rigours of the law was firmly established by Lord Coleridge in R v 
Ramsay and Foote(5). We shall shortly have to consider Lord Cole- 
ridge’s direction to the jury in detail. But it is worth at this juncture 
quoting the headnote to the report, for in our view it accurately sum- 
marises the effect of the direction given by Lord Coleridge to the jury 
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in that case: 


‘The mere denial of the truth of the Christian religion, or of the 
Scriptures, is not enough, per se, to constitute a writing a blasphe- 
mous libel, so as to render the writer or publisher indictable. But 
indecent and offensive attacks on Christianity or the Scriptures, 
or sacred persons or objects, calculated to outrage the feelings of 
the general body of the community, do constitute the offence of 
blasphemy, and render writers or publishers liable at common law 
to criminal prosecution.’ 


We quote this headnote at this point to emphasise that Lord Cole- 
ridge, in directing the jury in that case, was concerned with attacks on 
the truth of Christianity and the mitigation of the old law that any 
attack on the Christian faith or on Christian doctrine was without 
more blasphemy or blasphemous libel. He said this in terms: 


‘Therefore, to asperse the truth of Christianity cannot per se 
but sufficient to sustain a criminal prosecution for blasphemy.’ 


It was that less strict view of the law which was unsuccessfully attacked 
by the appellants in the House of Lords in Bow man v Secular Society (4). 
Their Lordships finally and authoritatively disapproved of the view 
which had been expressed by Hale, C.J., in R v Taylor(11), that ‘Christ- 
ianity was parcel of the laws of England’, and that therefore to re- 
proach the Christian religion was to speak in subversion of the law: 
see in particular the speech of Lord Sumner in Bowman v Secular 
Society(4). But it must be observed that this disapproval was not 
thought by their Lordships to destroy or indeed in any way to affect 
in any other respect the authority of Hale, C.J’s, decision. See, for 
example, what Lord Sumner and Lord Buckmaster said. 

We therefore turn to consider what it was that Lord Coleridge had 
said in R v Ramsay and Foote(5) which the House approved so em- 
phatically in Bowman v Secular Society(4). We begin with the speech 
of Lord Finlay, L.C. He referred to five cases now well known to those 
involved in the present appeal. Those five cases include R v Taylor(11) 
and R v Hetherington(10). Lord Finlay said: 


‘The true view of the law of blasphemy appears to me to be that 
expressed by Lord Denman in R. v Hetherington, which is sub- 
stantially in accordance with that taken by Lord Coleridge in R. v 
Ramsay and Foote(5), and followed by Phillimore, J., in R. v 
Boulter(6) . . . The consequences of the view put forward on behalf 
of the appellants would be somewhat startling, and in the absence 
of any actual decision to the contrary I think we must hold that the 
law of England on this point is the same as that of Scotland, and 
that the crime of blasphemy is not constituted by a temperate 
attack on religion in which the decencies of controversy are main- 
tained.’ 


(4) [1917] A.C. 406 
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R v Lemon Thus Lord Finlay expressly approves Lord Denman’s direction to the 
RvGay News jury in Hetherington’s case. Lord Dunedin expressed his entire agree- 
ment with Lord Finlay on this matter, adding a reference to the dictum 
of Erskine, J., as one of the judges advising the House of Lords in 
Roskill, L.J. Shore v Wilson(12). Lord Parker of Waddington said: 


Court of Appeal 


‘My Lords, on the subject of blasphemy I have had the advantage 
of reading, and I entirely agree with, the conclusions arrived at by 
my noble and learned friends the Lord Chancellor and Lord Buck- 
master. In my opinion, to constitute blasphemy at common law 
there must be an element of vilification, ridicule or irreverence as 
would be likely to exasperate the feelings of others and so lead toa 
breach of the peace.’ 


Thus he also expressly agreed with what Lord Finlay had said. Lord 
Sumner reviewed all the authorities in even more detail, and reached 
the same conclusion which he expressed in characteristically trenchant 
language. See also per Lord Buckmaster. 

By those statements of the law in the House of Lords we are, of 
course, bound. We therefore turn back to Lord Coleridge’s direction 
to the jury in R v Ramsay and Foote(5) to see what he had said which 
was the subject of such unanimous and authoritative approval. We 
must quote the passage in full for it was much relied on by counsel 
for the appellants, especially in connection with the argument as to 
the requirement of subjective intent. We must also mention that Lord 
Coleridge, with the qualification to which we have already referred, 
like the House of Lords subsequently in Bowman v Secular Society(4), 
approved what Hale, C.J., had said in Taylor’s case(11). Lord Coleridge 
said: 


‘I have no doubt therefore that the denial of the truth of Christ- 
ianity is not enough to constitute the offence of blasphemy. It is 
my duty to lay down the law as I find it laid down in the best books 
of authority and in “Starkie on Libel” it is there laid down, as I 
believe, correctly: ‘““There are no questions of more intense and 
awful interest than those which concern the relations between the 
Creator and the beings of His creation; and though, as a matter of 
discretion and prudence it might be better to leave the discussion 
of such matters to those who from their education and habits are 
most likely to form correct conclusions; yet it cannot be doubted 
that any man has a right, not merely to judge for himself on such 
subjects, but also, legally speaking, to publish his opinion for the 
benefit of others. When learned and acute men enter upon those 
discussions with such laudable motives, their very controversies, 
even when one of the antagonists must necessarily be mistaken, 
so far from producing mischief, must in general tend to the ad- 
vancement of truth and the establishment of religion on the firmest 
and most stable foundations. The very absurdity and folly of an 
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ignorant man who professes to teach and enlighten the rest of man- 
kind are usually so gross as to render his errors harmless; but, be this 
as it may, the law interferes not with his blunders, so long as they 
are honest ones, justly considering that society is more than com- 
pensated for the partial and limited mischief which may arise from 
the mistaken endeavours of honest ignorance, by the splendid 
advantages which result to religion and truth from the exertions of 
free and unfettered minds. It is the mischievous abuse of this state 
of intellectual liberty which calls for penal censure. The law visits 
not the honest errors, but the malice of mankind. A wilful intention 
to pervert, insult, and mislead others by means of licentious and 
contumelious abuse applied to sacred subjects, or by wilful mis- 
representation of wilful sophistry, calculated to mislead the ignor- 
ant and the unwary, is the criterion and test of guilt. A malicious 
and mischievous intention, or what is equivalent to such an inten- 
tion, in law, as well as morals — a state of apathy and indifference 
to the interests of society — is the broad boundary between right 
and wrong.’’ Now I believe that to be a correct statement of the 
law.’ 


We would add to that quotation from the 4th edition of Starkie on 
Libel (pp. 599, 600) a reference to the opening passage of chapter 33 
in the third edition of that work, of which a copy was made available 
to us, so as to put the passage which Lord Coleridge cited into proper 
context. Indeed, the whole of the opening of the chapter repays read- 
ing and study. The opening words are: 


‘The first grand offence of speech and writing is speaking blas- 
phemously against God, or reproachfully concerning religion, 
with an intent to subvert man’s faith in God or to impair his rever- 
ence of Him. .. Offences of this nature are punished in the temporal 
courts with fine and imprisonment, because they tend to subvert 
all religion and morality which are the foundation of government.’ 


We think, reading that summing-up as a whole, that Lord Coleridge 
was quite plainly telling the jury that, it being admitted that the publi- 
cations complained of were intended to be an attack on Christianity 
and on the Old Testament, they had to determine in accordance with 
his direction and his approval of the passage which he had quoted to 
them from Starkie, whether the publications there in question had 
crossed the line between decent and restrained controversy into the 
field of what Starkie had described as ‘licentious and contumelious 
abuse applied to sacred subjects’. 

But it was said on behalf of the appellants that the direction to the 
jury in R v Ramsay and Foote(5) is authority for the proposition that 
a publication cannot be a blasphemous libel unless it is published with 


the subjective intent to attack Christianity and the foundations of 


Christian belief, even though, as in the present case, the jury has found 
as a fact that the publication amounted to vilification of Christ in 
His life and crucifixion. 


(5) (1883), 15 Cox. C.C, 231 
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R v Lemon It is at this point that we think it becomes necessary to look at 
R v Gay News some of the earlier cases, many of which, as already stated, touch on 
both the points which we have under consideration. To save undue 
repetition, we shall consider these cases as far as possible chronological- 
Roskill, LJ ly. The earliest is R v Taylor(11), decided, as we have already said, in 
pari 1676. The report in Ventris is brief. The reasoning is clear. The words 
complained of appear in the report. The defendant apparently attempt- 
ed to say that he meant those words in some different sense from 
that which they bore in their ordinary and natural meaning. Hale, C.J., 

would have none of that submission. He said: 


Court of Appeal 


‘such kind of wicked blasphemous words were not only an of- 
fence to God and religion, but a crime against the law, the State 
and the government, and therefore punishable in this court.’ 


We pause in the 18th century only to mention R v Williams(13), 
where Lord Kenyon, C.J., spoke of ‘the most malignant purpose’ 
of the publication of Paine’s Age of Reason. In Richard Carlile’s case 
(8), Abbott, C.J., spoke of ‘intention’ or ‘endeavour’ to bring the 
Christian religion into disrepute. At another point he said 


‘to endeavour to bring the Holy Scripture and the Christian 
religion into disbelief and contempt is an offence’. 


In Mary Ann Carlile’s case(14), Best, J., spoke of ‘a tendency to vilify 
the Christian religion’ and asked: 


‘Is this a temperate discussion, or the writing of a person who 
attempts not to argue, but to vilify and degrade, to excite prejudice 
in our mind and not to convince our judgment?’ 


Most important, we think, is what Lord Denman, C.J., said in his 
charge to the jury in R v Hetherington(10) since it was this statement 
of the law which received the express approval of the House of Lords 
in Bowman v Secular Society(4). The alleged blasphemous libel was 
directed to certain parts of the Old Testament. Lord Denman asked 
the jury to consider whether the passages complained of treated the 
Old Testament with ‘contempt and disgrace’. Later he said: 


‘The question before you, and the only question for you to 
decide, is a matter of fact and of opinion. Aye or no, is this in your 
opinion a blasphemous publication, and has the defendant in point 
of fact issued it knowingly and wilfully? If these questions are 
answered in the affirmative it is the duty of the jury to pronounce 
a verdict accordingly.’ 


Now, as we have already pointed out, in a number of these cases, 
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as indeed in the directions to the jury by Phillimore, J., in R v Boulter 
(6), and by Avory, J., in R v Gott(2), references will be found to the 
word ‘attack’ in connection with attacks on Christianity, Christian 
doctrines and beliefs, and the like. But if those cases are studied with 
care, it will be found that in each the real question before the jury was 
whether the dividing line so clearly laid down in R v Ramsay and 
Foote(5) and approved by the House of Lords in Bowman v Secular 
Society(4) and already adumbrated in some of the earlier cases before 
R v Ramsay and Foote, between moderate and reasoned criticism on 
the one hand and immoderate or offensive treatment of Christianity or 
sacred subjects on the other had been crossed. And that was the 
issue which in each of these cases the jury was directed by the judge 
concerned to decide. 

We do not find it surprising that in such contexts the word ‘attack’ 
has been frequently used. It was treated, we think, by the judges con- 
cerned as synonymous with that lack of due moderation and restraint 
which each jury concerned, as typifying the contemporary opinion of 
society, might think was appropriate having regard to the subject- 
matter under discussion. The appellants’ counsel in argument before us 
sought almost to elevate these various references to the word ‘attack’ 
in these several contexts to the status of, as it were, a condition pre- 
cedent to liability for a conviction for blasphemy or blasphemous 
libel so that, however much the allegedly offending publication might 
insult, offend or vilify, to use but some of the words used in the cases 
we have quoted, the Deity or Christ or the Christian religion or some 
part of its doctrines, it must also amount to an attack on the whole 
edifice of Christianity and its foundations. 

With all respect to the persuasive way in which that argument was 
presented, we do not think that the authorities viewed as a whole over 
the centuries will bear that interpretation. Indeed, so to hold would 
in our view be contrary to the emphasis repeatedly laid in the speeches 
in the House of Lords in Bowman v Secular Society(4) on such words 
as ‘indecent’, ‘offensive’, ‘insulting’, ‘ridicule’, ‘vilification’, ‘irrever- 
ence’. The word ‘attack’ in this context is not a word of art. It is a 
compendious word which embraces many meanings in the relevant 
respect. A treatise attacking Christian doctrine in one form or another 
or denying the truth of miracles recorded in the New Testament may 
well, as a matter of ordinary language, be described as an attack on 
Christianity. Yet such publications have long been within the law 
because they neither insult nor offend nor vilify. But if the ‘attack’ 
on the Deity or on Christ takes another form and, for example, is 
‘insulting’ or ‘vilifying’ and a jury is prepared so to hold, then the law 
still says today, as it always has, that the publisher of such an attack, 
if vilifying or insulting, is guilty of blasphemous libel. 

The trial judge said: 


‘The Crown does not have to prove that the poem is an attack; 


(2) 16 Cr. App. Rep. 87 
(4) [1917] A.C. 406 
(5) (1883), 15 Cox. C.C. 231 
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R v Lemon for blasphemy it has got to be about Christianity or Christ or some 
R v Gay News aspect of the religion, not necessarily an attack at all. It has got to 
be about it, but about it in such terms as are likely to arouse resent- 


Court of Appeal ment and so on.’ 


Rakim, tJ. The judge in the passage from which we have quoted was dealing with 


a statement in the speech of counsel for Gay News Ltd in which coun- 
sel had argued that it was necessary for the Crown to prove ‘an out- 
rageous attack on Christianity’. The judge was correcting what counsel 
had stated as being the law. For the reasons we have given, we think 
that this part of the learned judge’s direction to the jury was correct. 

We turn now to give separate consideration, although we have 
already touched on the point, to the argument about subjective intent. 
We have in our approach to this question had three matters very much 
in mind. First, before 1898 no prisoner could give evidence in his own 
defence and therefore it would not have been permissible for a person 
accused of blasphemy or blasphemous libel to have given evidence on 
oath to assert what his own subjective intention had been in relation 
to the words spoken or written and published. Secondly, in many of 
the cases, though not, it would seem, in R v Taylor(11), the accused’s 
own intention clearly accorded with the plain meaning of the words 
he or she had published by word of mouth or in writing. The weight 
attaching to the first of these two points is perhaps somewhat lessened 
by the fact that in some cases the defendants (see, for example, the 
report of R v Mary Ann Carlile(14), to which we have already refer- 
red), whether or not at the time such defendants might have been 
defended by counsel, managed by their own addresses to the jury 
or by their own statements from the dock to convey their own sub- 
jective intentions to the jury without the possible disadvantage of 
being cross-examined on those statements. Thirdly, throughout this 
period and indeed until comparatively recently, the view that an 
accused person was presumed to intend the natural consequences 
of his acts continued to prevail. 

Much reliance was placed in argument before us on the latter part of 
the quotation from the 4th edition of Starkie on Libel (pp. 599, 
600), which Lord Coleridge, C.J., read to the jury in the passage we 
have quoted in full, as well as Starkie’s reference in the 3rd edition 
of his work to Holt’s Law of Libel, of which we also ‘had the benefit 
of a copy. The appellants also relied on the Ist edition of Odgers on 
Libel and Slander (pp. 394, 395), published before Lord Coleridge’s 
direction to the jury in R v Ramsay and Foote(5), where the law was 
stated thus: 


‘It is a misdemeanour punishable by indictment and by crimin- 
al information to speak, or write and publish, any profane words 
vilifying or ridiculing God, Jesus Christ, the Holy Ghost, the Old or 
New Testament or Christianity in general, with intent to corrupt the 
public morals, to shock and insult believers, or to bring the establish- 


(5) (1883), 15 Cox. C.C. 231 
(11) (1676), 1 Vent. 293, 3 Keb 607 
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ed religion into hatred and contempt... The intent to corrupt pub- 
lic morals, to shock and insult believers or to bring the established 
religion into hatred and contempt is an essential element in the 
crime. Actus non facit reum nisi mens sit rea. The existence of 
such an intention is a question of fact for the jury and the onus of 
proving it lies on the prosecution. The best evidence of such an 
intention is usually to be found in the work itself.’ 


We will not quote the next two or three pages, though they repay 
study. In the sixth edition, the latter passage is repeated verbatim, 
though the former has been slightly altered and a reference to Bowman 
v Secular Society(4) added. By the time of the sixth edition, of course, 
and for some 30 years before, accused persons could give evidence in 
their own defence so that it no longer necessarily followed that the 
best evidence of their intention was to be found in the work itself. 

On the other hand the Crown relied on successive editions of Hals- 
bury’s Laws of England. The first (vol 9, p. 530) makes no reference 
to any question of intent. In the second (vol 9, p. 387) the same 
passage appears unaltered. The same observation applies to the 3rd 
edition (vol 10, p. 661). In the current edition, which has the author- 
ity of Shaw, L.J., the previous passage has been rewritten but again 
there is no reference to intent. 


Archbold (39th edn., paras. 3405, 3406) does not mention any 
question of intent being required. Russell on Crime (12th edn., p. 
1519) does not directly discuss the question of mens rea. On the other 
hand this question is touched on in Smith and Hogan: Criminal Law 
(3rd edn., pp. 576, 577). The learned authors, after discussing the 
nature of the actus reus required to be proved, turned to consider the 
question of mens rea with the following observations: 


‘There seems to be no clear modern authority on the nature of 
the mens rea required, but it ought to follow in principle from the 
nature of the actus reus that there must be proved at least an inten- 
tion so to ridicule the Christian religion, etc., as to tend to provoke 
ordinary Christians (or, possibly those actually addressed) to vio- 
lence.’ 


Much time was quite properly spent in argument before us in analys- 
ing the earlier cases, such as those of Richard Carlile(8) and Mary Ann 
Carlile(14), to see what, if any, help could be garnered from the langu- 
age of the indictments preferred by the Crown in those cases, or of the 
various judgments to which we have already referred. So far as the 
language of the indictments is concerned, there is no doubt that, unlike 
the indictment in the present case, the word ‘intent’ is referred to. See 
also the indictment in R v Hetherington(10). But contemporary ignor- 
ance of the rules of criminal pleadings 150 years ago make such docu- 
ments at best a very uncertain guide to the solution of the present prob- 
lem. We need not quote again from the passages in the summing-up 
of Abbott, C.J., in Rv Richard Carlile(8), or of Best, J.,in Rv Mary Ann 

(4) [1917] A.C. 406 
(8) (1819), 1 State Tr. NS 1387; 3 B & Ald. 161 
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R v Lemon Carlile(14), where such words as ‘intention’, ‘tendency’, ‘attempts’ are 
R v Gay News used. There is no doubt what Hale, C.J.’s view was on this issue. The ordin- 
ary meaning of the words used was enough. In each of the Carlile cases, 
the judges were inviting the jury to assess not the defendants’ own in- 
tention, but the quality or tone of the words used. Were they words 
of moderate discussion or of violent abuse? Most relevant of the earlier 
19th century cases is, once again, R v Hetherington(10). It seems to us 
that Lord Denman could not have used the language which he did (we 
have already quoted the language, but we do so again for ease of refer- 
ence) if he had thought that it was relevant to consider what the 
defendant’s subjective intention was: 


Court of Appeal 


Roskill, L.J. 


‘The question before you and the only question for you to 
decide is a matter of fact and of opinion. Aye or no, is this in your 
opinion a blasphemous publication and has the defendant in point 
of fact issued it knowingly and wilfully? If these questions are 
answered in the affirmative it is the duty of the jury to pronounce 
a verdict accordingly.’ 


Intent in the sense for which the appellants have contended was not a 
live issue in R v Ramsay and Foote(5), for Foote, as already stated, 
had admitted his intention. It is, we think, a legitimate comment that 
since this was the position in that case, the passages in Starkie on Libel 
(4th edn., pp. 599, 600) approved by Lord Coleridge cannot have been 
thought by the Lord Chief Justice to have borne the meaning con- 
tended for by the appellants. The cases before R v Ramsay and Foote 
(5) seem to us clearly to show that if an accused person deliberately 
published that which crossed the line dividing the blasphemous from 
the non-blasphemous he could not be heard to say that he did not 
know or realise or intend that that which he had deliberately put into 
circulation possessed those characteristics which rendered him liable 
to conviction for blasphemy or blasphemous libel, according to whether 
the words in question were spoken or written. 

That is, of course, the position in the case of the ordinary civil law 
of defamation. If the editor or printer or publisher of a newspaper 
publishes or prints or puts into circulation that which defames it is 
no answer to a claim for damages for libel that he did not know, 
realise or intend that that should be so. We have not, of course, in 
reaching this conclusion lost sight of the fact that the question of 
intention was not discussed in Bowman v Secular Society(4). But we 
cannot treat that fact as of assistance to the appellants when the earlier 
cases, which seem to us so strongly to militate against their contentions, 
were expressly approved. 

Certainly it is a striking fact that neither in R v Ramsay and Foote 
(5) nor in R v Boulter(6) nor in R v Gott(2) does one find any clear 
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direction to the jury that they must not convict unless the Crown had 
made them sure that the accused was possessed of that requisite sub- 
jective intention without which on the appellants’ case they could not 
have been properly convicted. The more we have reflected on this 
branch of the appellants’ argument, the less surprising we have found 
this fact. If subjective intention were a necessary ingredient in this 
offence, whose intention has to be proved? Is it the intention of anyone 
concerned in the publication, or only the intention of the accused? 
If it is only his, could it be a defence that his only intention when 
putting the offending matter into circulation was to make money, or 
to inform the world of the writings of another? If it be the intention 
of the author that matters, then the fate of the publisher might depend, 
at least in the case of a dead writer, on an intention difficult to ascer- 
tain save from the language of that which was known to have been 
written or spoken in the past. 

For the reasons we have given, in our view the further submission 
on behalf of the appellants fails. 

The appellants relied on s 8 of the Criminal Justice Act, 1967, and 
what had been said in the House of Lords in Sweet v Parsley(15), a 
case on statutory construction, and again in Director of Public Prose- 
cutions v Morgan(16) by Lord Hailsham of St Marylebone. But if the 
common law never required proof of a subjective intent in cases of 
blasphemy or blasphemous libel, the enactment of s 8 cannot help 
the appellants, while if their main submission be right (contrary to 
our view) they do not need this additional argument. 

Counsel for the Crown argued in the alternative that, if we were to 
come to the conclusion that the law was in doubt and that there was 
what he called a ‘grey area’, we should not hesitate to declare the law 
to be such, and we quote his words, ‘as would protect the interests of 
sympathisers with Christian ideals about things which they regard as 
most sacred’. He relied on the well-known passage in the speech of 
Viscount Simonds in Shaw v Director of Public Prosecutions(17) as 
justifying the submission. But in Knuller (Publishing, Printing and 
Promotions) Ltd v Director of Public Prosecutions(18), Lord Reid 
who had dissented from the views of the majority in Shaw’s case, 
uttered a formidable warning against legislation by judicial decision. 
So did Lord Diplock, in a dissenting speech in the latter case. On the 
view we take of this appeal we find it unnecessary to consider this 
submission further. We only mention it for the sake of complete- 
ness. 

It remains to mention the other submissions of counsel for Mr 
Lemon. We take first the point raised on behalf of Mr Lemon under 
s 7 of the Libel Act, 1843. It was sufficiently proved in evidence and 
in any event it was finally admitted that Mr Lemon was the editor of 
Gay News. But there was no direct evidence that he was personally 
associated with the publication of the libels and it was argued that the 
fact that he was editor was sufficient to prove the necessary connection 


(15) 133 J.P. 188; [1969] 1 AIL E.R. 347; [1970] A.C. 132 
16) 139 J.P. 76; [1975] 2 AI E.R. 347; [1976] A.C. 182 
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R v Lemon between him as editor and the publication of the blasphemous libels. 
R v Gay News Reliance was placed on what Lord Coleridge, C.J., had said in Brad- 
laugh’s case(7) which had resulted, it was said, in Bradlaugh’s acquittal 
because of s 7 of the 1843 Act. But Bradlaugh was not the editor of 
Roskiil, L.J the paper in question. He asserted that he knew nothing of the contents 
eet of the paper or of the allegedly offending material. Section 7 reads 

thus: 


Court of Appeal 


‘Whensoever, upon the trial of any indictment or information 
for the publication of a libel, under the plea of not guilty, evidence 
shall have been given which shall establish a presumptive case of 
publication against the defendant by the act of any other person by 
his authority, it shall be competent to such defendant to prove that 
such publication was made without his authority, consent, or know- 
ledge, and that the said publication did not arise from want of due 
care or caution on his part.’ 


Clearly here there was by proof of admission evidence of Mr Lemon 
being the editor. There was thus a presumptive case of publication of 
the alleged blasphemous libel against him. 

Section 7 of the 1843 Act was considered in R v Holbrook(19), a 
decision to which Lord Coleridge referred. There the prosecution was 
of newspaper proprietors and not of an editor. The relevant passage 
is in the judgment of Lush, J., with whom Cockburn, C.J., agreed: 


‘The effect of it [ies 7| read by the light of previous decisions, 
and read so as to make it remedial, must be that an authority from 
the proprietor of a newspaper to the editor to publish what is 
libellous is no longer to be, as it formerly was, a presumption of law 
but a question of fact. Before the Act the only question of fact was 
whether the defendant authorized the publication of the paper; now, 
it is whether he authorized the publication of the libel. It is true 
that the publication of the paper which contains the libel, coupled 
with proof that the defendant is the proprietor, is prima facie 
evidence that he caused the publication of the libel, and the onus 
is on him to prove the negative. But when he has proved that the 
literary department was entrusted entirely to an editor, the question 
what was the extent of the authority which that employment in- 
volved is to be tried upon the principle which is applicable to all 
other questions of authority...’ 


Clearly here there was sufficient presumptive evidence adduced by the 
Crown or admitted on behalf of the defence. Mr Lemon could have 
gone into the witness box to say he knew nothing of the matters com- 
plained of and that the publication of the alleged blasphemous libel 
was something which arose from functions which he had wholly en- 
trusted to someone else. He did not do so. He was fully entitled not 
to do so. But the decision having been taken that he should not go 
into the witness box, there was in our view nothing to displace the 
inference arising from his admitted editorship. What Lord Coleridge, 
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C.J., said in the context of different facts, which related, as we have 
already pointed out, to proprietors of newspapers and not to an editor, 
may have been correct in that particular context. But, applying s 7 of 
the 1843 Act to the facts of the present case, we can see nothing 
wrong in the ruling which the trial judge gave on this issue. 

In the result, therefore, none of the further points avail the appel- 
lants and since the arguments on the main issues have failed, it follows 
that the appeals against conviction must be dismissed. We cannot 
part from this case without thanking all counsel involved for their 
well researched, cogent and learned arguments. We would add our 
thanks to Miss Toohey of the registrar’s staff whose collection of a 
massive number of authorities and legal literature not easily obtain- 
able greatly assisted the court’s preparatory work before the hearing 
of the appeal began as well as facilitated its speedier disposal than 
would otherwise have been the case. 


Appeals dismissed. 


17th May. The Appeal Committee of the House of Lords granted leave 
to appeal. 


Solicitors: Offenbach & Co; Robbins, Olivey & Lake. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Wells Street QUEEN’S BENCH DIVISION 

Stip. Magistate (Lord Widgery, C.J., Wien, J., and Kenneth Jones, J.) 

Ex. parte Seillon 

14th February, 1978 

Queen’s Bench 

— R. v WELLS STREET STIPENDIARY MAGISTRATE, Ex parte 
SEILLON 


Criminal Law — Committal proceedings — No control by court over 
conduct of proceedings by magistrate. 


The applicant, with other persons, was charged with conspiracy to defraud. 
During committal proceedings the magistrate refused to permit on behalf of 
the applicant a certain line of cross-examination of a witness for the prose- 
cution. The applicant sought an order of mandamus directing the magistrate 
to permit the cross-examination. 

Held: the court would not interfere with committal proceedings which 
had not run their course but were part-heard; the court had no authority to 
control the magistrate in the conduct of committal proceedings or to exer- 
cise anything in the nature of an appellate jurisdiction; the magistrate was 
entitled to refuse to permit a certain line of cross-examination; and the appli- 
cation would be refused. 


Contempt of Court — Order non-compliance with which gives rise to 
contempt proceedings — Need for order to be understandable 
Adequate instruction to person alleged to be in contempt. 


Per Lord Widgery, C.J.: It must be elementary that, when the court is 
asked to make an order non-compliance with which can give rise to contempt 
proceedings, it is absolutely imperative that the order should be phrased in 
words which are understandable and such that the person to whom the order 
is directed knows exactly where he or she stands and is not at peril of com- 
mitting some contempt of court merely by not having been given adequate 
instruction as to what his or her duties are. 


Motion by Ellis Eser Seillon for an order of mandamus directing 
Mrs A.M. Frisby, a metropolitan stipendiary magistrate, sitting at Wells 
Street Magistrates’ Court in proceedings to commit the applicant for 
trial on a charge of conspiracy to defraud, to permit cross-examination 
on behalf of the applicant of a witness or witnesses called on behalf 
of the prosecution, 


J] M Williams QC and R Slowe for the applicant. 

N Purnell for the Director of Public Prosecutions. 

D Ashby for two other defendants in the committal proceedings. 
H Woolf as amicus curiae. 


Lord LORD WIDGERY, C.J.: The applicant, Ellis Eser Seillon, together 

Widgery, C.J. with Mr Roy Michael Bard and Mr Harvey Bard, faces a number of 
charges, and, in particular, a charge of conspiracy which is in the follow- 
ing terms: 


‘For that they, on days between Ist September, 1970, and 31st 
March, 1974, within the jurisdiction of the Central Criminal Court, 
conspired together, with Norman Gascoigne, Mary Bradley and other 
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persons unknown to defraud creditors of [the applicant] by falsely R v Wells Street 


pretending that one Joseph Menton had lent the sum of £280,000 


Stip. Magistrate 


to [the applicant] upon the security of properties in Queen’s Gate x. parte Seillon 


Place, Queen’s Gate Gardens, Queen’s Gate Terrace, London, S.W.7. 
and the Bishops Avenue, Finchley, and that the said Joseph Menton 
sold 15, 19 and 20 Queen’s Gate Place and 34 Queen’s Gate Terrace, 
London, S.W.7. for the sum of £245,000 in exercise of a power of 
sale conferred by a legal charge...’ 


The other charges do not require comment. They have played no part 
in this case. The charge that I have just read out is in the process of 
committal proceedings, the committal proceedings having begun in 
January and having been adjourned partly in order that this court 
should be consulted and partly, no doubt, for ordinary administrative 
reasons. The court is quite incapable of doing more than scratch the 
surface of the subject so far as learning what the case is all about. It 
is obviously a complicated case of property dealing and accounts, and 
things of that kind play a part in it. It would be ridiculous for this 
court to pretend that it could do more than have the barest super- 
ficial knowledge of what the case is all about. 

One point which is stressed by the applicant is that the alleged 
conspiracy is expressed to be a conspiracy to defraud creditors of the 
applicant. It is evident from the argument which. has been presented 
before us that one line at all events which the defence may take in 
the defence against this charge is that they may say that at the material 
time the applicant had no creditors. That will not mean, it is said, there 
are no debts involved in this affair. What it will mean, it is said, is that, 
although there are substantial sums of money owing from one to 
another, there were at the relevant time no people who were properly 
described as creditors of the applicant. If that situation is ever reached, 
then presumably the conspiracy count will go because the terms of the 
particulars will not be satisfied. 

When the matter started before the magistrate at Wells Street it was 
not long before reference began to be made to the existence or other- 
wise of these creditors of the applicant. There were some civil proceed- 
ings which had been begun relative again to this general affair, and in 
the course of the evidence called before the examining magistrate a 
Mr Shuter gave evidence that he was the director of a bank which was, 
as I understand it, said to be a creditor of the applicant. He gave evi- 
dence, and produced a writ claiming damages against the applicant 
and others. The writ is put forward as being some evidence of the 
fact that the applicant had creditors at the relevant time. 

I am not going to express any opinion about that, save to say that 
it seems an odd way to prove the existence of a debt merely to pro- 
duce a writ because the presence of a writ would seem to be not pro- 
bative and not of any value in the present context. Be that as it may, 
it was part of the ammunition brought by Mr Shuter to support the 
prosecution case in the committal proceedings. 


There was a difference of opinion between the magistrate and 


counsel for the applicant in regard to how far prosecution witnesses 
should be cross-examined to demonstrate the existence or non-exist- 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
i 
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Rv Wells Street ence of creditors of the applicant at the material date. One can see 
Stip. Magistrate without knowing more about the facts than we do that counsel for the 
Ex. parte Seillon defence was anxious to probe (and I do not use that word offensively 
because it is part of counsel’s duty) into the evidence tendered by the 
prosecution on this issue. The magistrate was concerned as to the time 
which this interrogation was going to involve and the expense which 
Sant would result. So one finds her in difference with counsel for the de- 
Widgery, C.J. fence on this question. After a time, and perhaps under pressure from 
. counsel, one does not know, the magistrate gave what she described as 
a ruling on this subject. It is only necessary to state one of the three 
sections which the ruling contained because the other two have become 
irrelevant. 

The ruling which remained alive and is in many ways the basis of the 
present application is in these terms. The magistrate ruled: 


Queen’s Bench 
Division 


1 


‘Any questions relating to potential success or otherwise of the 
bank’s civil claim are not admissible at this stage in these proceed- 
ings.’ 


We have given much thought to the question whether that was a 
proper ruling for her to give, whether it was supported by the law and 
the circumstances, and in the end we have come to the conclusion 
that we do not know enough about the case to give a worthwhile 
ruling on this issue. It is a matter which requires a great deal more 
knowledge that can be absorbed in the relatively short time we have 
had this case before us. 

But she gave the ruling, and no doubt intended to stand by it, and 
this provoked the applicant to come to this court to obtain a ruling 
of this court on whether investigation of the bank’s civil claim, as the 
magistrate described it, was justified or not. 

We go to the applicant’s statement under RSC Ord 53 to see how the 
case is put. The applicant is asking for an order of mandamus 


‘directed to Mrs Audrey Frisby sitting at Wells Street command- 
ing her to permit cross-examination on behalf of the applicant Mr 
Seillon (a) directed to any of the issues that would be raised in civil 
proceedings brought by any person or company in respect of whom 
evidence is or has been led in examination in chief to establish that 
such party was prima facie a creditor of the applicant at the relevant 
time; (b) directed to any of the issues that would have been raised 
in any application to the court under s 332 of the Companies Act, 
1948, in the winding-up of Mesco Laboratories Ltd by any person 
or company in respect of whom evidence is or has been led in ex- 
amination in chief to establish that such party could have sought a 
declaration under s 332 against the applicant; and (c) directed to 
establishing why any such party as is referred to in (b) above has not 
made any such application under s 332.’ 


I need not take up time by considering paras (b) and (c) of that require- 
ment because they pass out of the picture as far as we are concerned. 
The matter as opened yesterday stood in this way, that the applicant 
was asking for an order commanding the magistrate to permit cross- 
examination of the matters referred to in para (a). 
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The first thing that struck me when I looked at these papers was 
that I could not imagine that any court would make an order on any 
person in the wide blanket terms which I have read. It must be ele- 
mentary that when the court is asked to make an order non-compli- 
ance with which can give rise to contempt proceedings, it is absolutely 
imperative that the order should be phrased in words which are under- 
standable and such that the person to whom the order is directed 
knows exactly where he or she stands and is not at peril of committing 
some contempt of court merely by not having been given adequate 
instruction as to what his or her duties are. | should have thought, 
without going an inch further into the matter, that a requirement in 
the wide terms which I have read was out of the question and should 
have been rejected out of hand. 

However, counsel for the applicant, reacting to the obvious feelings 
of the Bench to this point, has put forward a much simpler form of 
order which he says the applicant would now ask in lieu of the one in 
para (a). The relief sought is: 


‘A direction to the learned magistrate to admit questioning re- 
lating to the potential success or otherwise of the civil claims of the 
Standard Bank and other alleged creditors of [the applicant] in 
these proceedings.’ 


It may be that that is a somewhat better and more suitable draft 
than the original one, but, even so, it seems to me that much of the 
criticism of the original one applies to it, and, if this case was going to 
turn in the end on the language of the request made, we should have to 
look at it more closely. But for my part, as will appear in a moment, 
I would reach a conclusion in this case on somewhat different grounds. 

The main basis of the case which is brought on behalf of the prose- 
cution (and, incidentally, on behalf of the magistrate who is not inde- 
pendently represented) is that, whatever the language used and however 
suitable or unsuitable the request for the order is, there is a long-stand- 
ing recognition of the fact that this court will not interfere with com- 
mittal proceedings which have not run their course. In other words, 
the authorities, it is said, show, and I think we shall find that they do 
show, that it is not the practice of this court to interfere with com- 
mittal proceedings which are themselves part heard. There are no doubt 
a great many good reasons for that, not the least of which is the diffi- 
culty which the court would have in defining exactly what formal 
order it could make. 

As for the principle, one cannot do better than look at R v Carden(1), 
and specifically at the opening words of the judgment of Cockburn, 
| 


‘This is a case of some importance, but it is, in my opinion, so 
clear that we need not hesitate to give judgment at once discharging 
the rule. The application is of a somewhat startling nature. In cases 
where a magistrate has authority to hear and determine a matter, 
but refuses to do so to the frustration of justice, we have undeni- 
ably jurisdiction in the exercise of our mandatory authority to 





(1) (1879), 44 J.P. 137;5 Q.B.D. 1 


R v Well Street 
Stip. Magistrate 
Ex. parte Seillon 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 
1 
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R v Wells Street direct him to hear and determine. In the present case we are applied 
Stip. Magistrate to, while the case is under consideration, to interfere and direct the 
Ex. parte Seillon magistrate as to the course he shall pursue. While we have authority 
to issue a mandamus to hear and determine, we have no authority, 
as it seems to me, to control the magistrate in the conduct of the 
case, or to prescribe to him the evidence which he shall receive or 
coed reject, as the case may be. We are not called upon here to exercise 
Widgery, C.J. anything in the nature of appellate jurisdiction. That could only be 
: done when the case was at an end, in such cases as may come within 
our appellate jurisdiction. We are called upon to issue a mandamus 
commanding the magistrate to take a certain course while the case 
is pending. This is, in my opinion, an application of a very anoma- 
lous character.’ 


Queen’s Bench 
Division 


I pause there for a moment to point out the uncanny resemblance 
between what Cockburn, C.J., is saying there and the present case. He 
might have said every word of that about the present case. I continue 
with the extract: 


‘In the case of Ex parte Ellissen(2), which has been referred to, 
it seems to me that this court went to the utmost limits of its 
mandatory jurisdiction, and I should be extremely unwilling to 
extend the doctrine of that case to any other set of circumstances.’ 


He goes on to say: ‘It is said that in this case the magistrate has declined 
jurisdiction’, and that is dealt with. I interpose to say that, of course, 
in the instant case if the magistrate had declined jurisdiction quite 
different considerations would arise, but no one can argue, or really 
does argue, in the instant case, that the magistrate declined jurisdiction. 
Returning to Cockburn, C.J.: 


‘The duty and province of the magistrate before whom a person 
is brought, with a view to his being committed for trial or held to 
bail, is to determine, on hearing the evidence for the prosecution 
and that for the defence, if there be any, whether the case is one in 
which the accused ought to be put upon his trial. It is no part of his 
province to try the case. That being so, in my opinion, unless there is 
some further statutory duty imposed on the magistrate, the evi- 
dence before him must be confined to the question whether the case 
is such as ought to be sent for trial, and if he exceeds the limits of 
that inquiry, he transcends the bounds of his jurisdiction.’ 


In the face of that authority, which has never been questioned as 
far as I know, and which is supported by such authority as there is on 
this topic, I do not see how we can do other than refuse this appli- 
cation. I do that without much regret, I must confess, because I think 
that we should get into an intolerable situation if we had applications 
for prerogative orders being made in respect of committal proceedings 
going on up and down the country which happened to take a turn 
unpopular to one side or the other of parties to the proceedings in 
question. 





(2) Folkard on Libel (4th edn.), p. 592 
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It seems to me that common sense requires the kind of restriction 
of mandamus which R v Carden(1) discloses, and without compli- 
cating the situation further I would decide this present application 
on the basis of that decision. 

I pause only to say that, having made a promise to the parties, we 
have given serious thought to whether we cannot give some guidance 
in this case which will prevent it being a wholly abortive application. 
But the lack of knowledge of the case to which I referred earlier makes 
it, in our judgment, extremely dangerous that we should try and pro- 
nounce about how the matter should be handled hereafter. The words 
of Cockburn, C.J., exactly contain the direction which we would wish 
to pursue, and we hope that with common sense and goodwill here- 
after the difficulties will disappear. But, notwithstanding the effort, 
we again feel unable to make any further contribution, and I would 
content myself by saying that I would refuse the application. 


WIEN, J.: I am of the same view. The difficulty of making an order 
directed to the examining magistrate was amply demonstrated during 
the course of argument. The relief sought under the statement filed 
pursuant to RSC Ord 53 has already been read. It is worth repeat- 
ing. 

First of all, the order sought was one commanding the examining 
magistrate to permit cross-examination on behalf of the applicant 
directed to any of the issues that would be raised in civil proceedings 
brought by any person or company of whom evidence is or has been 
led in examination-in-chief to establish that such party was prima 
facie a creditor of the applicant at the relevant time. During the course 
of argument counsel for the applicant conceded that an order in such 
wide terms would be untenable. He then shifted his ground and sug- 
gested that a proper order would be one to hear and determine the case 
according to law. That did not seem to take the matter very much 
further because that would have left the matter at large to the examin- 
ing magistrate. It was only this morning that ultimately counsel amend- 
ed the relief sought to read: 


‘A direction to the learned magistrate to admit questioning 
relating to the potential success or otherwise of the civil claims 
of the Standard Bank and other alleged creditors of [the applicant] 
in these proceedings.’ 


That seems to me also to take the matter no further and become 
no clearer in the result. 

I am of the view that the magistrate’s hands ought not to be tied 
in the way she decides how this case is to be conducted. It is a case of 
an examining magistrate taking committal proceedings. Those proceed- 
ings have not finished. It has not been decided as yet whether there is a 
prima facie case or not. This case is different from R v Marsham(3) 
which was not concerned with committal proceedings. Counsel referred 
to the judgment of Lord Esher, M.R., where he said: 





(1) (1879), 44 J.P. 137;5 Q.B.D. 1 
(3) 56 J.P. 164; [1892] 1 Q.B. 371 


R v Well Street 
Stip. Magistrate 
Ex. parte Seillon 


Queen’s Bench 
Division 


Lord 
Widgery, C.J. 


1 





Justice of the Peace and Local Government Review Reports, December 2, 1978 


R v Wells Street 
Stip. Magistrate 
Ex. parte Seillon 


Queen’s Bench 
Division 


Wien, J. 


Kenneth 
Jones, J. 


JUSTICE OF THE PEACE AND 


‘Now, the form in which he is said to have declined jurisdiction 
is, that he refused to hear certain evidence which was tendered 
before him, and it is suggested on behalf of the board that such 
refusal, at the most, only amounted to a wrongful refusal to receive 
evidence, and not to a declining of jurisdiction.’ 


I stress that in the present case the magistrate has by no means refused 
to exercise jurisdiction. What she has done is to refuse to permit a cer- 
tain line of questioning in the course of cross-examination. In my 


judgment, she was perfectly entitled so to do. I, accordingly, agree 


that this application be refused. 


KENNETH JONES, J.: I agree with everything which has been said 
by Lord Widgery and by Wien, J. I am deeply disturbed by the prospect 
of applications being made to this court in the course of committal 
proceedings whenever some disagreement arises as to the admissibility 
of certain questions. I have no doubt whatsoever that if those who are 
tempted to come to this court to invoke the jurisdiction of the court 
bear in mind the clear limits on the authority of this court stated by 
Cockburn, C.J., in R v Carden(1), to which reference has been made, 
no such dangerous prospects should arise in the future. 


Application refused, 


Solicitors: David Howard & Co; Director of Public Prosecutions; 
T V Edwards & Co; Treasury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


(1) (1879), 44 J.P. 137;5 Q.B.D. 1 
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COURT OF APPEAL 
(Roskill, L.J., Eveleigh, L.J., and Michael Davies, J.) 


April 27, 1978 
R. v MORGAN 


Criminal Law — Evidence — Child or young person — Need for corrob- 
oration — Warning to jury. 


The appellant was convicted at M. Crown Court of indecently assaulting 
a boy aged 11 years. At the trial evidence was given by the boy, his brother 
aged 12, and another boy aged 16. In his summing-up the judge warned the 
jury that befdre they accepted the evidence of the youngest boy they should 
look to see what corroboration of it there was, but the appellant complained 
that no such warning was given with regard to the evidence of the brother 
or that of the older boy, 

Held: as a matter of practice the judge should have warned the jury to have 
in mind that the brother was aged 12 and the same considerations applied 
with regard to testing his evidence and looking for support as applied in the 
case of the youngest boy, but the sworn evidence of a child need not as a 
matter of law be corroborated and in the present case the irregularity at the 
trial did not make the conviction unsafe or unsatisfactory, the strength of the 
case for the prosecution being such that there was no possibility of a mis- 
carriage of justice; as to the boy of 16, it was not possible to state as a general 
proposition what was the age above which it was unnecessary for the judge to 
give the warning; the trial judge was much better able to consider that matter 
in the case of any particular youthful witness whom he had seen in the witness 
box than an appellate court could possibly be; the appeal would be dismissed. 


Application for leave to appeal by Michael Arthur Morgan against 
his conviction at Middlesex Crown Court of indecently assaulting a 
boy aged eleven years when he was put on probation for two years 
on the condition that he had medical attention. 


S Patterson for the applicant 
D Blair for the Crown, 


ROSKILL, L.J., delivered the following judgment of the court: 
This is in form an application for leave to appeal against conviction by 
Michael Arthur Morgan (‘the applicant’) who, on 10th March, 1977, 
was convicted at Middlesex Crown Court of an indecent assault on a 
boy then aged 11 years of age. The trial took place before his Honour 
Judge Martin and a jury and the verdict of guilty was a majority verdict 
of ten to two. The trial judge remanded the applicant in custody for 
about six weeks and subsequently made a probation order for two 
years with a condition that he accepted certain treatment from Dr 
Galway at the well known Portman Clinic. 

The applicant has always denied his guilt. He had the advantage 
at the trial of being defended by very experienced criminal counsel, 
and that counsel, after conviction, advised that there were no reason- 
able grounds for appeal. The applicant’s solicitors however took a 
different view and with commendable pertinacity persisted in their 


R v Morgan 


Court of Appeal 


Roskill, L.J. 
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view. They consulted counsel who has appeared for the applicant in 
this court and they carried on vigorous correspondence with the regis- 
trar. As a result, last week an application was made by counsel to 
this court, constituted as it is today, for leave to appeal against con- 
viction. We adjourned it in order that we might have the benefit of 
the presence of counsel who appeared for the Crown in the court 
below and we are grateful to all those concerned, for the point which 
has come to light is not entirely easy. 

The alleged facts of this case were a little unusual, to say the least. 
The alleged victim, a boy called Kevin Skipp, was, at the time of the 
offence charged, eleven years of age. His evidence was that as long ago 
as 26th April, 1976, he had met with his brother David, who was then 
about twelve or thirteen, another boy called Michael Shrubb, who at 
the time of the trial was seventeen, and the applicant, and all four of 
them went to a derelict house near Kew Bridge, which had previously 
been visited by him a number of times. Living there was a tramp who 
was apparently known as Ossie. It was alleged (this is a rather extra- 
ordinary story) that the applicant then put his hands through Kevin’s 
legs, lifted him up and asked the tramp if he would like to buy the 
boy. The boy alleged that ‘his hand went up and down on my bottom. 
He described me as having nice blond hair and a nice figure. His hand 
was there for about 10 minutes’. The boy then alleged that the tramp 
gave him about 60p or 70p. The boy went on to describe another 
incident the following day in a different house. What he said was that 
the same five people were present and the applicant on this occasion 
again asked Ossie if he wanted to buy the boy, whereupon the tramp 
made out an IOU. Kevin’s brother David corroborated the alleged 
victim’s evidence to a certain extent, but he did tell a somewhat differ- 
ent story, namely, that nothing had happened to his brother on the first 
occasion and that the incident of the applicant lifting his brother up 
between the legs had occurred on the second occasion which he put as 
‘about a couple of days or a week later’. But he did corroborate the 
rather strange story of the IOU on the second occasion. The elder boy, 
Michael Shrubb, gave evidence to the same effect. 

The trial judge summed-up this case very clearly, but complaints 
are made because of certain omissions. The judge at the beginning of 
the summing-up dealt with the problem of corroboration, and (I did 
not understand counsel for the applicant to contend otherwise) in 
relation to the alleged victim the direction as to the need for corrobor- 
ation cannot be faulted. The complaints that are made are twofold. 
First it is said that nowhere in the summing-up was there any warning 
to the jury that they should, before they accepted the evidence of the 
brother David, look to see what corroboration there was of it, not 
because David was a second victim, which he was not, but because 
he was a young person of such an age that his evidence needed examin- 
ing carefully and required corroboration before it was acted on by the 
jury. It was also alleged that the same direction ought to have been 
given in relation to the older boy, Michael Shrubb, though, as I have 
said, he was considerably older. That was the first main complaint. The 
second complaint is that nowhere in the summing-up does the trial 
judge refer to the possibility of these boys having colluded in order to 
“frame” the applicant. 
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The applicant had denied his guilt from the start. He denied it in 
interviews with the police. Apparently he told them that he had never 


R v Morgan 


been to this derelict house, but had been elsewhere on the occasion in Court of Appeal 


question. He did not give evidence at the trial and the trial judge told 
the jury, quite rightly, that they must not draw any inference of guilt 
from the fact that he had not gone into the witness box. 

There have been in the last four or five years a number of cases 
which touch on the problem which we have to consider. There are 
three decisions of the House of Lords: Director of Public Prosecutions 
v Hester(1), Director of Public Prosecutions v Kilbourne(2) and Board- 
man v Director of Public Prosecutions(3), and we have had a number 
in this court, the most recent of which is R v Scarrott(4), the court 
consisting of Scarman, L.J., who gave the judgment of the court, Wien, 
jJ., and myself. I do not propose in this judgment to go through the 
ground so fully covered in those three House of Lords decisions and 
in the recent cases in this court culminating in R v Scarrott. 

But one or two observations may usefully be made. First, this 
is not a ‘similar fact’ case such as were Director of Public Prosecutions 
v Hester(1), Director of Public Prosecutions v Kilbourne(2), Board- 
man v Director of Public Prosecutions(3) and R v Scarrott (4). This 
case is not one where the prosecution have sought to bring before 
the court, in support of a charge that child A has been the victim 
of a sexual assault, evidence from children B, C and D that they have 
been the victims of similar sexual assaults at the hands of the same 
accused person. Therefore many of the problems that the House 
and this court have had to consider recently do not arise. The prob- 
lem is different. It arises because the alleged victim was a young boy 
and one of the witnesses, his brother, whose evidence was relied on 
as corroborating the evidence of the victim, was also a young boy, 
and the third boy was also a boy though substantially older in years. 
The evidence was of a victim alleging assault and of two others, one a 
boy of about the same age and the other an older boy, giving evidence 
corroborating, though not in every detail, those incidents of which the 
victim complained but in relation to which the two other boys were 
not victims. Therein lies an important difference. 

The problem that has to be considered first is whether the trial judge 
was wrong in not directing the jury that when they were considering 
the weight that they should give to the evidence of the brother David 
they ought to look and see what corroboration there was in relation 
to his evidence. 

The relevant law was stated by Lord Goddard, C.J., in R v Camp- 
bell(5), a decision affirmed in this respect by the House of Lords in 
Director of Public Prosecutions v Hester(1). I need only read one 
passage from the speech of Lord Morris of Borth-y-Gest in Director 
of Public Prosecutions v Hester (although other parts of the decision 








(1) 137 J.P. 45; [1972] 3 AIE.R. 1056; [1973] A.C. 296 

(2) 137 J.P. 193; [1973] 1 AIL E.R. 440; [1973] A.C. 729 

(3) 139 J.P. 52; [1974] 3 AILE.R. 887; [1975] A.C. 430 
(4) 142 J.P. 198; [1978] 1 AIL E.R. 672 

(5) 120 J.P. 359; [1956] 2 AILE.R. 272; [1956] 2 Q.B. 432 


Roskill, L.J. 
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R v Morgan in R v Campbell were later criticised in Director of Public Prosecutions 
v Kilbourne(2), this part was expressly approved in Director of Public 


Court of Appeal pro secutions v Hester(1)): 


Roskill, L.j. ‘Although in Campbell’s case(5) the court was dealing with a 
case where only sworn evidence was given, it was expressly stated 
that the court was endeavouring to deal comprehensively with the 
evidence of children. At the end of the judgment, Lord Goddard, 
C.J., summed-up the conclusions of the court. They may be stated 
as follows: (a) The unsworn evidence of a child must be corrobor- 
ated by sworn evidence; if then the only evidence implicating the 
accused is that of unsworn children the judge must stop the case. 
(b) It makes no difference whether the child’s evidence relates to 
an assault on himself or herself or to any other charge, for example, 
where an unsworn child says that he saw the accused person steal 
an article. (c) The sworn evidence of a child need not as a matter of 
law be corroborated, but a jury should be warned, not that they 
must find corroboration, but that there is a risk in acting on the 
uncorroborated evidence of young boys or girls although they may 
do so if convinced that the witness is telling the truth. (d) Such a 
warning should also be given where a young boy or girl is called 
to corroborate the evidence either of another child whether sworn 
or unsworn or of an adult.’ 


We think, with great respect to the trial judge, whose attention may 
well not have been drawn to this passage, he was guilty of an omis- 
sion in not extending what he said to the jury as to the need for cor- 
roboration in the case of Kevin to the brother David, who was only a 
little older than Kevin. We think he should have given a warning 
that the jury ought to have in mind that this boy was only twelve 
years of age at the time of the incident and thirteen at the time of the 
trial and that therefore exactly the same considerations applied to 
testing his evidence and to the need to support it from other sources 
as applied in the case of the victim himself. 

So far as the older boy, Michael Shrubb, is concerned, reliance was 
placed on a decision of the Court of Criminal Appeal in R v Gam- 
mon(6). Michael Shrubb, as I have already said, was seventeen years of 
age at the time of the trial and sixteen at the time of the incidents. He 
was, therefore, substantially older, and it has been suggested that the 
omission which I have mentioned in relation to the brother David is 
applicable also to the case of the older boy. 

We do not think it possible to state as a general proposition what 
the age is above which it becomes unnecessary for a judge to give such 
a warning as I have mentioned. This is an example of a situation where 
the trial judge is much better placed to consider the matter than any 
appellate court can be. The judge will, in those circumstances, obvious- 
ly apply his mind to the problem and ask himself the question whether, 
having seen the boy in the witness box, he was of an age which made it 





(1) 137 J.P. 45; [1972] 3 AIl ER 1056; 73 A.C. 296 
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desirable to give this warning. He might say to the jury: ‘It you think 
that this boy is of an age where the sort of risks exist against which the 
rule regarding corroboration is a safeguard, then you should look and 
see what corroboration exists.’ This is the type of problem which falls 
within the general discretion of the judge of which this court spoke in 
R v Scarrott(4). 1 would refer in particular to the report of the judg- 
ment of the court which Scarman, L.J., gave. 

There was therefore this omission in this summing-up regarding at 
least the brother David. Does that lead us to quash the conviction? 
It cannot be doubted that there was a massive amount of evidence 
which was capable of corroborating these boys. Of course there was, 
at least in theory, the possibility of collusion. The second complaint 
against the judge is that he never warned the jury of this possibility. 
In terms he did not, though we have been told frankly by counsel 
for the applicant that counsel who appeared for the applicant at the 
trial never suggested the possibility. One can understand his reluctance 
to do so. None the less the judge’s duty cannot be circumscribed by 
whether counsel does or does not take a particular point in this class 
of case. 

As I have just said, the judge did not refer in terms to the possibil- 
ity of collusion, On the other hand he said, after quoting the interview 
between the police and the applicant: 


‘That, you may think, is fair enough. He was then denying ever 
having been in the house with the boys mentioned by the police. 
Have the boys invented all of that, and if so, why? Or may they 
have done?’ 


Later he said: 


‘I suppose it could be argued (it is a matter for you) that if the 
boys were trying to make something up for some reason or another 
to get the defendant into trouble, would they not have made up 
something rather worse? But that is speculation; it is a matter for 
you.’ 


The suggestion was undoubtedly advanced at the trial that these boys 
were lying and the jury must have had that point very well in mind. 

In truth, if these boys were telling the truth, the evidence against the 
applicant was overwhelming. There were circumstances of the inter- 
views with the police. The jury saw the boys. They were warned about 
the need to look for corroboration in relation to the victim himself. 
They were not so warned in relation to the brother; they were not so 
warned, though we think there was no need on the facts of this case, 
in relation to the older boy; they were not specifically warned in 
relation to collusion, but the possibility of lies was twice mentioned 
by the trial judge. 

In those circumstances we ask ourselves, do those omissions make 
this conviction unsafe or unsatisfactory? Notwithstanding that there 
was this irregularity, we think that the strength of the prosecution 


(4) 142 J.P. 198; [1978] 1 AILE.R. 672 


R v Morgan 
Court of Appeal 


Roskill, L.J. 





Justice of the Peace and Local Government Review Reports, December 2, 1978 


JUSTICE OF THE PEACE AND 


R v Morgan case against this man was such that it cannot possibly be said that there 
is any risk of a miscarriage of justice. Accordingly, notwithstanding 
the omissions which I have mentioned, we will formally give leave to 
appeal and deal with the matter by dismissing the appeal. 


Court of Appeal 


Roskill, L.J. 


Appeal dismissed, 
Solicitors: Somers & Leyne; Solicitor, Metropolitan Police. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


ii CHANCERY DIVISION 
McInnes v (Megarry, V-C) 
Onslow Fane 


& Another 4th April, 1978 


a McINNES v ONSLOW FANE AND ANOTHER 
Division 
Natural Justice — Discredit of concept of natural justice and duty to be 
fair — unreasonable requirements and imposition of undue burdens. 


In May, 1976, the plaintiff applied to the British Boxing Board of Control 
for a boxers’ manager’s licence. In July the board notified him that they had 
considered his application and had decided that it should not be granted. They 
contended that they were not required to allow him an oral hearing when they 
considered his application or to give him any reason for their refusal of the appli- 
cation. By an originating summons the plaintiff claimed a declaration that the 
decision of the board was arbitrary and capricious and in breach of natural 
justice. 

Held: the concepts of natural justice and the duty to be fair must not be al- 
lowed to discredit themselves by making unreasonable requirements and im- 
posing undue burdens; Bodies which promoted a public interest by seeking to 
maintain high standards in a field of activity which otherwise might easily be- 
come degraded and corrupt ought not to be hampered in their work without 
good cause; the case was not one of expulsion where natural justice conferred 
the right to know the charge and to have an opportunity to meet it at a hear- 
ing; and there was no obligation on the board to inform the plaintiff of their 
reasons for deciding not to grant him the licence; the summons would be dis- 
missed. 


Originating Summons by which the plaintiff, Peter Francis McInnes, 
claimed a declaration that the refusal of the defendants to grant an 
application by him for a boxers’ manager’s licence was arbitrary and/or 
capricious and in breach of natural justice. 


M Beloff for the plaintiff. 
A Moses for the defendants. 


Cur adv vult 
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April 4, 1978. MEGARRY, V-C read the following judgment: The 
dispute in this case arises over the refusal to grant a boxers’ manager’s 
licence to the plaintiff. On 28th May, 1976, he applied for the licence 
to the Western Area Council of the British Boxing Board of Control, 
and on 16th July, 1976, the board refused to grant it. The board are 
an unincorporated body of persons formed with the objects, inter alia, 
of controlling, regulating and encouraging professional boxing in what 
the board’s regulations curiously describe as “The United Kingdom and 
Northern Ireland’, as if Northern Ireland were not part of the United 
Kingdom. The proceedings are brought by way of an originating sum- 
mons against two persons on behalf of the board, so that the board 
are in effect the defendants. The summons was heard on affidavit 
evidence, without any supplementary oral evidence or cross-examin- 
ation on affidavits. The board, I may say, have eight areas in the United 
Kingdom, each with an area council. 

The plaintiff has long been interested in boxing. He was captain of 
boxing at school, obtained his boxing blue at Cambridge, and boxed 
for the Army and England as an amateur. For a while he earned his 
living as a freelance journalist and television commentator on boxing. 
In December, 1954, he was granted a promoter’s licence by the board. 
On 27th April, 1955, the board withdrew the licence on the ground 
that his conduct at a tournament in Bournemouth did not befit the 
holder of a promoter’s licence, but on appeal this decision was varied 
to a fine, coupled with an intimation that when the licence was due 
for renewal the plaintiff would have to satisfy the board that his 
conduct warranted the renewal. When the licence became due for 
renewal in December, 1955, the plaintiff did not seek to have it re- 
newed, The reason, the plaintiff says, was that entertainment tax 
made his activities unprofitable. 

That was the chequered beginning to a chequered career in pro- 
fessional boxing. For a while the plaintiff did other things without 
relinquishing his interest in boxing. From 1960 to 1973 he was a 
teacher at various schools, both in this country and abroad, and he 
wrote a number of books on boxing. In May, 1971, the board’s South- 
ern Area Council refused to recommend the grant of a trainer’s licence 
to the plaintiff, but the next month the board granted him such a 
licence on the recommendation of the Midlands Area Council. A year 
later, in July, 1972, the plaintiff applied to the Southern Area Coun- 
cil for a manager’s licence. After various medical reports had been put 
before the council, the council decided not to recommend the grant of 
his application, but invited him to apply again after six months had 
elapsed. 

In February, 1973, the plaintiff was granted a master of ceremonies 
licence, and on 4th April, 1973, the Southern Area Council recom- 
mended that his application for a manager’s licence be granted. However, 
before the board had decided whether to grant this application, the 
plaintiff acted as an M/C at a boxing tournament in Bournemouth, 
This was on 9th April, 1973. The plaintiff said that the programme 
for this tournament had to be changed, and that he spent the weekend 
on the telephone trying to save the tournament. He had thought that 
the tournament had been completed without incident, apart from a 
representative of the board who was present having said to him that 
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McInnes v he ought to say less when introducing the boxers. 

Onslow Fane By letter dated 12th April, 1973, the general secretary of the board 

& Another wrote to the plaintiff to say that after careful consideration the board 

ne had decided that his application for a manager’s licence could not be 

Division granted. Another letter of the same date to the plaintiff from the 
Southern Area Council (which has the same address as the board), 

Megarry, V-C is headed ‘TOURNAMENT — BOURNEMOUTH — 9th APRIL, 1973’, 
and runs: 


‘I have been instructed to request you to attend before the 
Southern Area Council at their next meeting, in accordance with 
reg. 15, para. 1, in that it is alleged that at the above tournament 
where you were engaged as an M/C, you did not carry out your 
duties in a manner consistent with the dignity required of a licence 
holder in this category, in that you did not appear to have com- 
mand of the situation, and that your conduct was detrimental to 
the interests of boxing and the public. The next meeting of the 
council will take place at the above address on Wednesday, 2nd 
May, 1973, and you are requested to be in attendance at 3.45 p.m. 
You may bring any witnesses you wish, and you may be repre- 
sented. Should you fail to attend on this occasion, the case may 
[be] considered in your absence.’ 


Regulation 15, 1 may say, has now been replaced by reg 15B: it deals 
with misconduct. 

By a letter to the council dated 21st April, the plaintiff acknow- 
ledged the two letters, saying that he was ‘much saddened’ by the 
board’s decision to refuse him a manager’s licence, and that he as- 
sumed that the letters were related. His letter then went on: 


‘I note the request to appear before the Southern Area Council 
at their next meeting on Wednesday 2nd May, 1973, and I will 
gladly do this should it be felt that any good purpose would thus be 
served other than scrupulous fairness to my interests. I am deeply 
concerned that my conduct at the Bournemouth tournament on 
9th April should have been considered detrimental to boxing and 
to the public, and I am willing to stand on your council’s due con- 
sideration and decision in my absence subject to the foregoing 
remarks. In this regard and for your information, I attach a copy of 
the lyric to a ballad which I had hoped to introduce on the above- 
mentioned occasion.’ 


I do not think that I should comment on the lyric. By a letter dated 
24th April the council replied, noting that the plaintiff did not propose 
to attend the meeting and wished the council to consider the matter 
in his absence. 

By a letter dated 3rd May the council informed the plaintiff that, 
at their meeting the day before, reports of officials attending the 
tournament had been placed before the council, and after considering 
the evidence the council were of the opinion that the plaintiff’s con- 
duct at the tournament had been ‘reprehensible’, and had decided that 
all the plaintiff’s licences should be withdrawn. By a letter dated 7th 
May the plaintiff acknowledged this letter, and said: 
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‘I make no comment other than to express the greatest possible 
regret for what has occurred.’ 


He then asked for the return of his lyric, and this was sent to him by 
return of post. 

I pause there. The plaintiff had rejected the opportunity, given him 
by the council’s letter of 12th April, 1973, of attending the meeting, 
with any witnesses that he wished to bring, and also with represent- 
ation. Thus far, no explanation of the reasons for this rejection had 
appeared, nor had there been any note of indignation or protest. 
However, in his affidavit sworn on 3rd December, 1976, the plaintiff 
states his reason for not attending as being that 


‘My father died on 13th April, 1973, and I was both distressed 
and deeply immersed in sorting out his affairs.’ 


This in fact does not appear to have been true, for his father did not 
die until a month later, on 13th May, 1973, but I see no reason to 
doubt that by the time the plaintiff came to swear his affidavit he 
had forgotten or become confused about the date. On 11th May, 
two days before his father died, the plaintiff wrote to the board to 
say that he wished to appeal against the findings of the council on the 
ground that he was ill on the occasion of the alleged offence and was 
sick with worry about the critical illness of his father who had had a 
stroke and was on the danger list in an intensive care ward in hospital. 
He also wanted to call witnesses and be legally represented; and he 
commented on the allegations as not reflecting on his capabilities 
as a trainer or second. 

The board’s reply on 14th May was that reg 16 of the board’s regu- 
lations gave a right of appeal from a council only if the appellant had 
put in an appearance before the council, and in any case the appeal 
had to be made within six clear days. The plaintiff’s answer on 16th 
May was to contend that the board should amend reg 16 by adding 
the words ‘other than in exceptional circumstances’. There was then 
some further correspondence, ending on 27th June, 1973, in which it 
was pointed out that the amendment had not been made and could not 
be put forward until 1974, and that the licences had been withdrawn 
and not suspended; and there was some discussion on the meaning of 
“‘six clear days’’. 

There was then a lull of nearly five months. On 21st November, 
1973, the plaintiff re-applied for a manager’s licence; and on 11th 
December the Southern Area Council replied, saying that they had 
decided that they could not recommend this to the board. At some 
time in December, 1973, the plaintiff again applied for a manager’s 
licence, and on 4th January, 1974, the Southern Area Council replied, 
saying that they had decided that they did not wish to recommend 
that the plaintiff should have a manager’s licence, and reminding him 
that on 2nd May, 1973, the council had withdrawn all his licences. 
The letter also stated that there was no question of the council wishing 
either to correspond with the plaintiff again, or considering any appli- 
cation for a licence. 

After this, there was another lull, this time for nearly two years. 
The plaintiff changed his career from teaching to selling insurance, 
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though he was not very successful in this. His interest in boxing con- 
tinued, and on 25th November, 1975, he again applied for a manager’s 
licence. On 3rd December the Western Area Council informed him that 
they had decided not to recommend his request for a licence, and on 
llth December the board wrote confirming this recommendation. 
By this time the plaintiff had consulted solicitors, and on his behalf 
they were contending that he was entitled to an oral hearing of his 
application and to advance notification of any matter which the council 
had felt to militate against the grant of the licence. The board, on the 
other hand, were contending that there was nothing to require that the 
plaintiff should be given an interview, or that he should be given any 
reason for the refusal of his application. Finally, by a letter dated 28th 
May, 1976, the plaintiff made the application to the Western Area 
Council for a manager’s licence which is the subject of these proceed- 
ings. This set out much of his curriculum vitae, and it also asked for an 
oral hearing and prior notification of anything that the council had 
previously felt to militate against a favourable recommendation. On 
16th July the board replied to the effect that the board had consider- 
ed the application and had decided that it should not be granted. 

On 29th November, 1976, the originating summons was issued. The 
only parts of it with which I am concerned seek a declaration and a 
mandatory order. The declaration is to the effect that, in refusing the 
plaintiff’s application of 28th May, 1976, the board acted in breach 
of natural justice and/or unfairly in that they failed to comply with 
the plaintiff’s request in his application (i) to be informed of the case 
against him so that he could answer it before the board considered 
his application, and/or (ii) to be granted an oral hearing. The manda- 
tory order is much to the same effect, and counsel for the plaintiff 
readily accepted that he did not really need the order, since the declar- 
ation would suffice him. Counsel for the board accepted that there was 


jurisdiction to grant a declaration. 


I have set out something of the history of the dealings between the 
plaintiff and the board and councils, but I should emphasise that all 
that is before me for decision is what for brevity I may call the 1976 
application for a manager’s licence, and the refusal of this. The plaintiff 
had held a promoter’s licence for about a year in 1954 and 1955,a 
trainer’s licence granted in 1971, and an M/C’s licence granted in 1973, 
but in May, 1973, all licences had been withdrawn. Before the 1976 
application in issue before me the plaintiff had made five applications 
for a manager’s licence during the years 1972 to 1975, and all had fail- 
ed: he has never held a manager’s licence. The originating summons in- 
cludes a claim for a declaration relating to the 1976 application and the 
last four previous applications for such a licence as well as a claim for a 
mandatory order requiring the board to grant the plaintiff a manager’s 
licence, but by a consent order made last June these matters were 
excluded from the present hearing. Whether they proceed hereafter 
depends, at least to some extent, on the outcome of the present hear- 
ing. What I am concerned with is, in essence, the procedural aspects 
of the 1976 application and refusal. The board admittedly did not 
inform the plaintiff of ‘the case against him’, nor did the board agree 
to give him an oral hearing. In so doing, did the board act either in 
breach of natural justice or unfairly? That was the question which was 
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argued for most of three days, with the citation of over a dozen author- 
ities. 

I do not think that much, if anything, turns on the board’s regu- 
lations, though I think that I should mention the most relevant of 
them. Regulation 13(1) provides for the various forms of licences 
that are required for professional boxing, including licences for pro- 
moters, boxers’ managers, trainers and M/C’s. Regulation 13(2) requires 
all applications for licences to be first submitted to the council of the 
area in which the applicant resides, and provides for the council to 
forward such applications to the board with such recommendations as 
they think fit; and the council may require the applicant to appear for 
an interview by the council or a sub-committee. Regulation 13(3) is 
as follows: 


‘All licences shall be issued and held, varied, or withheld at the 
discretion of the board, and all first year licences shall be pro- 
visional and considered by the area council when due for renewal. 


By reg 13(4), when read with reg 3, any licence-holder is deemed to be 
a member of the board, to have read the regulations, to have agreed to 
accept any decisions under the regulations, and to have submitted to 
the administration and jurisdiction of the area councils, stewards and 
so on. By reg 13(9) a licence may be suspended or withdrawn if, 
inter alia, the board or an area council consider it undesirable that the 
holder should continue to hold his licence or licences. 

Regulations 15A and 15B deal respectively with complaints by 
members and allegations of misconduct, and reg 14 regulates the 
procedure at hearings under regs 15A and 15B. Under reg 15B(2) 
power is given to the board or council to make such order as in their 
absolute discretion they think fit, and they have an express power to 
withdraw or suspend a licence. Regulation 16 governs appeals to the 
stewards of appeal by any member affected by any decision or order 
of the board, a council, or a tribunal appointed to hear a dispute; 
by reg 16(4) the appeal is by way of a re-hearing. However, the right 
of appeal given by the regulation does not apply to all decisions. By 
reg 16(1) there is an exception for any decision which ‘concerns .. . 
granting of licences’; and reg 16(2) provides that any notice of appeal, 
stating the grounds, must be given in writing within six clear days of 
the receipt of the decision. This far from generous time-limit seems to 
be further curtailed by a provision that the decision is to be deemed to 
have been served when the letter concerning it was posted to the person 
concerned at his registered address. Nothing turns on it in this case, 
but the board would do well to reconsider this provision, with its 
stringency. Not everyone is at his registered address all the time, nor 
should it be expected that everyone will have made effective arrange- 
ments for the prompt forwarding of letters whenever he is away for 
a few days, and unfortunately the time taken in the post cannot be 
assumed to be negligible. 

It will be seen that, so far as the regulations of the board are con- 
cerned, a sharp distinction is drawn between the determination of 
applications for the grant of licences on the one hand and decisions on 
allegations of misconduct (which may lead to the suspension or with- 
drawal of a licence) on the other hand; for the latter, but not the 
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former, a system of appeal is laid down with care and elaboration. 
Further, under reg 14, if a complaint or allegation of misconduct is 
made, the person concerned must be given particulars of the nature of 
the complaint or alleged misconduct, an opportunity of being heard, 
and the right to be legally represented or have his case conducted by a 
licensed member: reg 14(3). None of this applies to applications for a 
licence. The regulations give the applicant no right to an interview, 
though the council may require one; and the issue of the licence is 
simply to be ‘at the discretion of the board’. The essential question 
is whether the law imposes on the board an obligation to inform the 
plaintiff of the ‘case against him’ and to give him the opportunity 
of an oral hearing. 

I should add this. A fortnight after the originating summons was 
issued, the board’s solicitors, in an attempt to avoid litigation, wrote 
an open letter to the plaintiff’s solicitors, making the offer that the 
area council would give the plaintiff an interview if he discontinued 
the proceedings. The letter refers to the ‘Area Board’, but I think that 
this must mean the ‘Area Council’. The reply was that the plaintiff 
wanted not an interview with the council but a hearing by the board, 
with legal representation and information of the case against him, and 
also his costs. The answer of the board’s solicitors was that the council 
would hear the plaintiff, with legal representation, and that possibly 
the board would do the same, but the council would not give reasons 
for their previous decisions, the council and the board reserved the 
right not to give reasons if the plaintiff’s application failed, and the 
solicitors would not advise the board to pay the plaintiff’s costs. In 
due course the plaintiff’s solicitors replied rejecting the board’s offer, 
and the litigation proceeded. 

It was common ground between counsel that the point before me 
was the subject of no direct authority, although expulsion from clubs 
and other bodies is the subject of an ample range of authorities. ‘lhe 
refusal of applications for membership is much less richly endowed. 
It was also accepted that the point is of considerable general impor- 
tance. There are many bodies which, though not established or operating 
under the authority of statute, exercise control, often on a national 
scale, over many activities which are important to many people, both 
as providing a means of livelihood and for other reasons. Sometimes 
that control is exercised, as by the board, by means of a system of 
granting or refusing licences, and sometimes it is operated by means 
of accepting or rejecting applications for membership. One particular 
aspect of this is membership of a trade union, without which it is 
impossible to obtain many important forms of work. In such cases it is 
plainly important, both to the body and the applicant, for them to 
know whether, before the application is rejected, the applicant is 
entitled to prior notice of any case against granting him a licence or 
admitting him to membership, and whether he is entitled to an oral 
hearing. 

I think that I should take the matter by stages. First, there is the 
question whether the grant or refusal of a licence by the board is 
subject to any requirement of natural justice or fairness which will be 
enforced by the courts. The question is not one that is governed by 
statute or contract, with questions of their true construction or the 











i 
| 
ci 
1 
: 
. ~ bd 
\ 
° 
} 
. ® - 
? 
; 
' 








Justice of the Peace and Local Government Review Reports, December 9, 1978 


LOCAL GOVERNMENT REVIEW REPORTS 


implication of terms; for there is no statute, and there is no contract 
between the plaintiff and the board. Nevertheless, in recent years 
there has been a marked expansion of the ambit of the requirements 
of natural justice and fairness, reaching beyond statute and contract. 
A striking example is Nagle v Feilden(1). There, a woman sought a 
declaration and injunctions against the Jockey Club to enforce her 
claim that she ought not to be refused a trainer’s licence for horse- 
racing merely because she was a woman. At first instance her claim 
had been struck out, but the Court of Appeal reversed this decision. 
Lord Denning, M.R., accepted that social clubs could refuse to admit 
an applicant for membership as they wished, but the Jockey Club 
exercised ‘a virtual monopoly in an important field of human activity’, 
and what gave the courts jurisdiction was ‘a man’s right to work’. In 
reaching his conclusion, Lord Denning observed that being a jockey 
could be regarded as being an unsuitable occupation for a woman 
whereas being a trainer could not. 

I pause there to say that there may well be jurisprudential questions 
about the true nature of such a ‘right’. I have no intention of discussing 
the wide variety of meanings which the protean word ‘right’ embraces, 
but if a person has a right in the strict sense of the word, then some 
other person or persons must be subject to a duty correlative to that 
right. Yet who is under a duty to provide the work? Who can be sued? 
The ‘right to work’ can hardly mean that a man has a ‘right’ to work 
at whatever employment he chooses, however unsuitable he is for it, 
and if his ‘right’ is merely to have some work provided for him that is 
within his capabilities, then the difficulty of determining who is under 
the duty to provide it is increased. I observe that Salmon, L.J., put it, 
rather differently, as being a man’s ‘right not to be capriciously and 
unreasonably prevented from earning his living as he wills’. Further- 
more, in R v Gaming Board for Great Britain, ex parte Benaim(2) 
Lord Denning himself rejected ‘right’ in favour of ‘privilege’ for a 
particular claim of this sort. Alternatively the term ‘liberty’ may be 
used, as it was by Lord Lindley in Quinn v Leathem(3) when he refer- 
red to the plaintiff’s liberty to earn his living in his own way. One 
difficulty, of course, is that the ‘right to work’ is a familiar phrase that 
trips easily off the tohgue, whereas ‘privilege to work’ sounds strange. 
Perhaps ‘liberty to work’ would be more successful. However, even if 
the term ‘the right to work’ continues to hold the field as a social and 
political catch-phrase, I hope that it will not come to be accepted by 
the law as being a term of art, or as an example of what can truly be 
called a ‘right’. 

The decision in Nagle v Feilden(1) was, of course, merely a decision 
that the plaintiff’s claim should not be struck out since it was capable 
of succeeding. It was not a decision that the plaintiff’s claim should 
in fact succeed. However, in Enderby Town Football Club Ltd v 
Football Association Ltd(4) Lord Denning, M.R., adhered to his views 
in reaching a substantive decision. It seems to me that the case before 
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me is one in which the court is entitled to intervene in order to enforce 
the appropriate requirements of natural justice and fairness, and that 
counsel for the board was right to accept that the case fell within this 
category. 

Secondly, where the court is entitled to intervene, I think it must be 
considered what type of decision is in question. I do not suggest that 
there is any clear or exhaustive classification; but I think that at least 
three categories may be discerned. First, there are what may be called 
the forfeiture cases. In these, there is a decision which takes away some 
existing right or position, as where a member of an organisation is 
expelled or a licence is revoked. Second, at the other extreme there 
are what may be called the application cases. These are cases where 
the decision merely refuses to grant the applicant the right or position 
that he seeks, such as membership of the organisation, or a licence to 
do certain acts. Third, there is an intermediate category, which may be 
called the expectation cases, which differ from the application cases 
only in that the applicant has some legitimate expectation from what 
has already happened that his application will be granted. This head 
includes cases where an existing licence-holder applies for a renewal 
of his licence, or a person already elected or appointed to some position 
seeks confirmation from some confirming authority: see, for instance, 
Weinberger v Inglis(5); Breen v Amalgamated Engineering Union(6); 
see also Schmidt v Secretary of State for Home Affairs(7); R v Barnsley 
Metropolitan Borough Council, ex parte Hook(8). 

It seems plain that there is a substantial distinction between the 
forfeiture cases and the application cases. In the forfeiture cases, 
there is a threat to take something away for some reason, and in such 
cases the right to an unbiased tribunal, the right to notice of the char- 
ges, and the right to be heard in answer to the charges (which, in Ridge 
v Baldwin(9), Lord Hodson said were three features of natural justice 
which stood out) are plaintly apt. In the application cases, on the 
other hand, nothing is being taken away, and in all normal circum- 
stances there are no charges, and so there is no requirement of an op- 
portunity of being heard in answer to the charges. Instead, there is the 
far wider and less defined question of the general suitability of the appli- 
cant for membership or a licence. The distinction is well-recognised, for 
in general it is clear that the courts will require natural justice to be ob- 
served for expulsion from a social club, but not on an application for 
admission to it. The intermediate category, that of the expectation 
cases, may, at least in some respects, be regarded as being more akin 
to the forfeiture cases than the application cases; for although in 
form there is no forfeiture but merely an attempt at acquisition that 
fails, the legitimate expectation of a renewal of the licence or con- 
firmation of the membership is one which raises the question of what 
it is that has happened to make the applicant unsuitable for the mem- 
bership or licence for which he was previously thought suitable. 
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I pause there. I do not think that I need pursue the expectation 
cases, for in the present case I can see nothing that would bring the 
plaintiff within them. Although he has at different times held a pro- 
moter’s licence, a trainer’s licence and an M/C’s licence, he has never 
held a manager’s licence. His 1976 application for a manager’s licence 
has to be viewed in the light of the five unsuccessful applications 
for a manager’s licence that he made during the years 1972 to 1975. 
I can see nothing that could fairly be called a legitimate expectation 
that his 1976 application would succeed. Counsel for the plaintiff 
relied on the other types of licence that had been granted to the plain- 
tiff, but I do not think that these help him. The functions of a pro- 
moter, a trainer, or an M/C are not the same as those of a manager, 
and in May, 1973, all his licences had been withdrawn. When he made 
the 1976 application he was someone who had held no licence for three 
years, and had had five applications for a manager’s licence refused 
over the previous four years. In my judgment, the case is plainly an 
application case in which the plaintiff is seeking to obtain a licence 
that he has never held and has no legitimate expectation of holding; 
he has only the hope (which may be confident or faint or anything 
between) which any applicant for anything may always have. 

Thirdly, there is the question of the requirements of natural justice 
or fairness that have to be applied in an application case such as this. 
What are the requirements where there are no provisions of any statute 
or contract either conferring a right to the licence in certain circum- 
stances, or laying down the procedure to be observed, and the appli- 
cant is seeking from an unofficial body the grant of a type of licence 
that he has never held before, and, though hoping to obtain it, has no 
legitimate expectation of receiving? 

I do not think that much help is to be obtained from discussing 
whether ‘natural justice’ or ‘fairness’ is the more appropriate term. 
If one accepts that ‘natural justice’ is a flexible term which imposes 
different requirements in different cases, it is capable of applying 
appropriately to the whole range of situations indicated by terms 
such as ‘judicial’, ‘quasi-judicial’ and ‘administrative’. Nevertheless, 
the further the situation is away from anything that resembles a judicial 
or quasi-judicial situation, and the further the question is removed 
from what may reasonably be called a justiciable question, the more 
appropriate it is to reject an expression which includes the word ‘justice’ 
and to use instead terms such as ‘fairness’, or ‘the duty to act fairly’: 
see Re K (H) (an infant)(10) per Lord Parker, C.J.; Re Pergamon 
Press Ltd(11) per Lord Denning, M.R.; Breen v Amalgamated Engin- 
eering Union(6) per Edmund-Davies, L.J., (‘fairly exercised’); Pearlberg 
v Varty(12), per Viscount Dilhorne and Lord Pearson. The suitability 
of the term ‘fairness’ in such cases is increased by the curiosities of 
the expression ‘natural justice’. Justice is far from being a ‘natural’ 
concept. The closer one goes to a state of nature the less justice does 
one find. Justice, and with it ‘natural justice’, is in truth an elaborate 
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and artificial product of civilisation which varies with different civil- 
isations: see Maclean v The Workers’ Union(13) per Maugham, J. To 
Black, J., ‘natural justice’ understandably meant no more than ‘justice’ 
without the adjective: see Green v Blake(14). However, be that as it 
may, the question before me is that of the content of ‘the duty to 
act fairly’ (or of ‘natural justice’) in this particular case. What does it 
entail? In particular, does it require the board to afford the plaintiff 
not only information of the ‘case against him’ but also an oral hear- 
ing? 

Before I turn to these heads, I should say that at the outset of his 
submissions counsel for the board accepted, and asserted, that the 
board were under a duty to reach an honest conclusion, without bias, 
and not in pursuance of any capricious policy. To this extent the 
board were under a duty to act fairly. But that duty, he said, did not 
require the board either to inform the plaintiff of ‘the case against him’ 
or to give him an oral hearing. Counsel for the plaintiff, on the other 
hand, contended that both of these requirements were constituent 
elements of ‘fairness’ in cases of this kind. He disclaimed any sub- 
mission that the board were required to give any reasons for their 
past rejection of applications, or that, once the decision was made, 
there was any obligation to give reasons in order to enable the plain- 
tiff to apply to the courts to set it aside. He also made no positive 
attack on the substance of the board’s decision, as distinct from the 
procedure adopted. 

I therefore take as the fourth point the alleged obligation of the 
board to give the plaintiff information as to the case against him, or, 
as it was sometimes put during argument, information about what was 
troubling them. Counsel for the plaintiff accepted that there was no 
authority directly in point. But he contended that some authorities 
assisted him, and so far as authority was against him he said that it 
was distinguishable. 

I think it is clear that there is no general obligation to give reasons 
for a decision. Certainly in an application case where there are no 
statutory or contractual requirements but a simple discretion in the 
licensing body there is no obligation on that body to give their reasons. 
In Nagle v Feilden(1), to which I have already referred, Salmon, L.J., 
made this plain. The point is also carried by R v Gaming Board for 
Great Britain, ex parte Benaim(2). In the latter case, the Gaming 
Board were under a statutory obligation to have regard only to certain 
criteria. For this purpose the board were under a statutory obligation 
to take into consideration in particular ‘the character, reputation 
and financial standing’ of the applicants (and of certain other persons) 
for what in effect was the certificate of fitness that was requisite on 
application for a licence. The Court of Appeal held that the board were 
under a duty to act fairly which required the board to give the appli- 
cants a sufficient indication of any relevant objections raised against 
them to enable the applicants to meet them. On the other hand, the 
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board need not reveal the details or the sources otf the information, 
nor when the board came to decide the application need the board 
give any reasons. The board had exercised their statutory power to 
regulate their procedure, and under the procedure that the board had 
adopted they gave the applicants a hearing at which the board revealed 
in outline what was troubling them. The applicants were then given 
the opportunity of making further representations in writing before 
the application was decided; and the Court of Appeal held that this 
procedure satisfied the duty of the board to act fairly which flowed 
from the statutory obligation of the board to ‘have regard only’ to the 
specified matters. 

Counsel for the plaintiff, of course, relied on this decision. He also 
relied on Re K (H) (an infant)(10). There the question was whether 
an immigrant was under 16 years old, and so, as the son of a Com- 
monwealth citizen ordinarily resident in the United Kingdom, had a 
statutory right of entry into the United Kingdom. Lord Parker, C.,J., 
held that the immigration officer was under a duty to give the immi- 
grant an opportunity of satisfying him of the matters in the relevant 
subsection, and for that purpose to let him know what his immediate 
impression was so that the immigrant could disabuse him. On the facts, 
it was held that this duty had been discharged. 

These cases seem to me to be very different trom the case before 
me. In each there was a statute which conferred the power and the duty 
to decide on some defined issue. Here there is no statute and no detined 
issue but merely a general discretion. In the Gaming Board case(2), 
the character, reputation and financial standing of the applicants was 
in issue so that the refusal of the certificate of fitness would be a slur 
on the applicants. In Re K (H) (an infant)(10), the question was whether 
or not the immigrant had a statutory right of entry. Here there is no 
statutory or, indeed, any other true right, and certainly the refusal of a 
licence by no means necessarily puts any slur on the plaintiff’s character. 
There are many reasons why a licence might be refused to an applicant 
of complete integrity, high repute and financial stability. Some may be 
wholly unconnected with the applicant, as where there are already too 
many licensees for the good of boxing under existing conditions. 
Others will relate to the applicant. They may be discreditable to him, as 
where he is dishonest or a drunkard, or they may be free from discredit, 
as where he suffers from physical or mental ill-health, or is too young, 
or too inexperienced, or too old, or simply lacks the personality or 
strength of character required tor what no doubt may be an exacting 
occupation. There may be no ‘case against him’ at all, in the sense of 
something warranting forfeiture or expulsion; instead, there may 
simply be the absence of enough in favour of granting the licence. 
Indeed, in most cases the more demanding and responsible the occu- 
pation for which the licence is required, the greater will be the part 
likely to be played by considerations ot the general suitability of the 
applicant, as distinct from the mere absence of moral or other blem- 
ishes. The more important these general considerations are, the less 
appropriate does it appear to be to require the licensing body to in- 
dicate to the applicant the nature of the ‘case against him’. I think that 
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this applies in the present case. 

Let the distinctions between this case and the authorities that I 
have mentioned be accepted. There still remains the question whether 
in this case the board’s procedure is fair. Counsel for the plaintiff 
said with force that an obligation to be fair is not satisfied merely by 
being honest, or, to put it the other way round, that a person may be 
perfectly honest in reaching a decision and yet be unfair. What should 
have been done, he said, was that, if the board reached a provisional 
decision to reject the plaintiff’s application, the board should then have 
adjourned further consideration of the application and notified the 
plaintiff both of the gist of their reasons for the provisional rejection 
and of his right to attend for an oral hearing at which he could try to 
meet the objections. Alternatively, there should be an initial oral 
hearing at which those with objections could put them to the plaintiff, 
and then, if he lacked the materials with which to meet them, he should 
be given the opportunity of being heard again at an adjourned meeting. 
In each case, the procedure envisages that there might have to be two 
meetings before any final decision was reached. 

This contention must be considered in relation to the opportunities 
for making repeated applications. In the present case, for instance, I 
am concerned with the sixth application for a manager’s licence made 
by the plaintiff within a period of some four years. As I have said, 
counsel for the plaintiff disclaimed any contention that the board must 
give reasons for their decision which would enable the plaintiff to apply 
to the court to set it aside. Yet if the procedure for refusing an appli- 
cation requires the board to notify the plaintiff of the gist of their 
reasons for refusing a licence, or proposing to refuse it, I do not see 
why he should not found an application to the courts on those reasons, 
and when a refusal is made without giving the gist of the reasons, then 
a second application in which the gist of the reasons is required to be 
given may provide a ready indication of the reasons why the first 
application failed, and so on. In this way the board would be unable 
to refuse an application without supplying the applicant with material 
which would assist him in engaging the board in litigation. 

In response to a question from the Bench, counsel for the plaintiff 
said that the same procedure, with the same consequences, would 
apply to someone who sought to join a trade union and was rejected, 
and doubtless the position would be the same for any trade association 
or sporting body where membership or the grant of a licence was 
requisite for pursuing some gainful occupation or career. In all cases a 
refusal would entail the two-stage procedure and the communication 
of the gist of the objections to the applicant, with the opportunities 
of resort to the courts that this would give. The way would lie open for 
persistent applicants and persistent litigants, with all that this entails. 
When I asked counsel for the plaintiff whether this procedure would 
not also apply to the Lord Chancellor when he refuses an application 
for silk, he said that it would not, since silk was not a requisite for 
practice at the Bar, but only an extra, as it were, authorising work at a 
higher level. I did not find that answer convincing, and in any case the 
procedure would appear to apply to anyone seeking to join an Inn of 
Court. Yet in a passage in Nagle v Feilden(1) that I have already men- 
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tioned, Salmon, L.J., took admission to an Inn of Court as an example 
of a case in which no reasons for the rejection of an applicant need be 
given. 

However, the burdens of the procedure do not conclude the matter. 
If the requirement to act fairly brings these consequences in its train, 
then the substantial and time-consuming changes that they entail must 
be made. The most that can be said is that the more burdensome and 
far-reaching the consequences, the more carefully must be scrutinised 
the rule that is said to produce them. What, then, does the requirement 
to act fairly mean in this type of case? 

As I have said, counsel accepted that the board were under a duty to 
reach an honest conclusion without bias and not in pursuance of any 
capricious policy. That, I think, is right, and if the plaintiff showed 
that any of these requirements had not been complied with, I think 
the court would intervene. Counsel for the plaintiff accepted that the 
burden of proof would have been on him if any such questions had 
arisen, But assume a board acting honestly and without bias or caprice: 
Why should a duty to act fairly require them to tell an applicant the 
gist of the reasons (which may vary from member to member) why 
they think he ought not to be given a licence? Is a college or university, 
when selecting candidates for admission or awarding scholarships, 
or a charity when making grants to the needy, acting ‘unfairly’ when 
it gives no reasons to the unsuccessful? Are editors and publishers 
‘unfair’ when they send out unreasoned rejection slips? Assume that 
they are under no enforceable duty to act fairly, and it may still be a 
matter of concern to them if they are to be told that they are acting 
‘unfairly’ in not giving the gist of their reasons to the rejected. Again, 
do judges act unfairly when, without any indication of their reasons, 
they refuse leave to appeal, or decide questions of costs? 

I find some assistance in Breen v Amalgamated Engineering Union(6) 
on which counsel for the board strongly relied. That was a legitimate 
expectation type of case. The plaintiff was a member of a trade union 
who had been elected a shop steward by his fellow members. Under 
the union rules his election required confirmation by the district 
committee of the union. That committee unanimously decided not 
to approve the election, and when asked to reconsider their decision, 
unanimously confirmed it, instructing the secretary to inform the 
plaintiff of the reasons for the decision. Both the original decision and 
confirmation were thus arrived at without giving the plaintiff any 
notice of what there was against him, or any opportunity of meeting 
any allegations or otherwise being heard. One of the reasons given by 
the secretary was an allegation of dishonesty in 1958, even though this 
had in fact been investigated by a committee of the union at the time 
and dismissed as being groundless. The trial judge specifically found 
that despite what the secretary had said in his letter, the allegation 
of dishonesty had in fact played no part in the committee’s decision 
not to confirm the plaintiff’s election as shop steward; and he refused 
to grant the plaintiff any relief. By a majority, with Lord Denning, 
M.R., dissenting, the Court of Appeal dismissed an appeal. 

I think that I may summarise the reasons of the majority of the 
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court, consisting of Edmund-Davies and Megaw, L.JJ., as follows. 
First, if the committee were going to take into account the 1958 
allegation of dishonesty in any way, they should have allowed the 
plaintiff to be present and to speak on his behalf before they decided 
the matter. Secondly, the specific finding of the judge that the alle- 
gation of dishonesty had not been taken into account could not be 
disturbed, and so the first point did not apply. Third, in respect of 
matters other than that allegation, it was wrong to say, as Lord Den- 
ning had said, that, if the committee ‘had something against him, 
they ought to tell him and give him a chance of answering it before 
turning him down’. This, said Edmund-Davies, L.J., — 


‘seems to me too wide. Certainly they should have full regard 
to the fact of election and should not capriciously withhold ap- 
proval. But would the committee, for example, need to tell an elec- 
ted candidate that in their judgment his irritability nevertheless 
rendered him unsuitable for the post? Or, to come to the facts 
of the present case, would they have to indicate to the plaintiff 
that their decision to withhold approval of his election was based 
(at least in part) on what they regarded as his blameworthy be- 
haviour in 1963?’ 


The question, he said, was ‘whether they were obliged to tell him what 
they had in mind before coming to any conclusion’. The 1963 episode, 
I may say, involved no dishonesty, but showed a laxity in observing 
union rules. After discussing the episode, Edmund-Davies, L.J., said 
that the committee were wholly entitled to bear it in mind, and ‘they 
were under no obligation to inform the plaintiff that they had it in 
mind, still less to give him an opportunity to appear and make repre- 
sentations regarding the incident’. Megaw, L.J., similarly took the 
view that there would have been unfairness which would have entit- 
led the court to intervene if the allegation of dishonesty had been 
taken into account without the plaintiff being told of it and being 
allowed to be present and say what he wished about it. However, as 
it had not been taken into account, there had been no unfairness in 
the conduct of the proceedings or in the decision itself. 

Of course that case is not this case. In one sense it is a fortiori the 
board’s contentions in this case, for this, of course, is a mere appli- 
cation case, and not a legitimate expectation case. In Breen’s case(6), 
the plaintiff, having been elected by his fellow members, had a legiti- 
mate expectation of confirmation by the committee. If even in a legiti- 
mate expectation case there is no general right to notice of what is 
against the applicant, and no chance of meeting it, in a mere appli- 
cation case there could hardly be a greater right. On the other hand, 
Breen’s case concerned not the ‘right to work’ but a right to hold 
office as a shop steward. However, the loss of such an office is no 
triviality in the trade union world. It is something, as Lord Denning 
said in his dissent (on which counsel for the plaintiff relied in several 
respects), which ‘strikes deep, and not the less so because it may not 
strike at the pocket’. Furthermore, as I have indicated, I am not at all 
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sure how far the ‘right to work’ can be said to include the ‘right’ to 
begin a new career of the worker’s choice, as distinct from continuing 
with an existing mode of employment. On the whole, I think that 
Breen’s case provides at least a useful parallel to important factors 
in the case before me, and probably something more. 

Looking at the case as a whole, in my judgment there is no obli- 
gation on the board to give the plaintiff even the gist of the reasons 
why they refused his application, or proposed to do so. This is not a 
case in which there has been any suggestion of the board considering 
any alleged dishonesty or morally culpable conduct of the plaintiff. 
A man free from any moral blemish may nevertheless be wholly unsuit- 
able for a particular type of work. The refusal of the plaintiff’s appli- 
cation by no means necessarily puts any slur on his character, nor 
does it deprive him of any statutory right. There is no mere narrow 
issue as to his character, but the wide and general issue whether it is 
right to grant this licence to this applicant. In such circumstances, 
in the absence of anything to suggest that the board have been af- 
fected by dishonesty or bias or caprice, or that there is any other 
impropriety, I think that the board are fully entitled to give no reasons 
for their decision, and to decide the application without any prelim- 
inary indication to the plaintiff of those reasons. The board are the 
best judges of the desirability of granting the licence, and in the absence 
of any impropriety the court ought not to interfere. 

There is a more general consideration. I think that the courts must 
be slow to allow any implied obligation to be fair to be used as a means 
of bringing before the courts for review honest decisions of bodies 
exercising jurisdiction over sporting and other activities which those 
bodies are far better fitted to judge than the courts. This is so even 
where those bodies are concerned with the means of livelihood of 
those who take part in those activities. The concepts of natural justice 
and the duty to be fair must not be allowed to discredit themselves 
by making unreasonable requirements and imposing undue burdens, 
Bodies such as the board which promote a public interest by seeking 
to maintain high standards in a field of activity which otherwise might 
easily become degraded and corrupt ought not to be hampered in their 
work without good cause. Such bodies should not be tempted or 
coerced into granting licences that otherwise they would refuse by 
reason of the courts having imposed on them a procedure for refusal 
which facilitates litigation against them. As Lord Denning, M.R., said 
in Re Pergamon Press Ltd(11). ‘No one likes to have an action brought 
against him, however unfounded’. The individual must indeed be 
protected against impropriety, but any claim of his for anything more 
must be balanced against what the public interest requires. 

That brings me to the fifth point, the contention that the board are 
obliged to afford the plaintiff a hearing. This, I think, has in large part 
been disposed of by what I have said in rejecting the contention that 
the plaintiff has a right to be told the gist of the reasons for proposing 
to reject his application. The contention that the plaintiff ought to be 
given a hearing seems to have been put forward mainly as an ancillary 
to the alleged obligation to inform him of the gist of the reasons for 


(11) [1970] 3 AN ER 535; [1971] Ch. 388 
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provisionally deciding not to grant him the licence, and so as to enable 
him to meet what is said. However, if one treats the right to a hearing 
as an independent requirement, I would say that I cannot see how the 
obligaticn to be fair can be said in a case of this type to require a hear- 
ing. I do not see why the board should not be fully capable of dealing 
fairly with the plaintiff’s application without any hearing. The case 
is not an expulsion case where natural justice confers the right to know 
the charge and to have an opportunity of meeting it at a hearing. I 
cannot think that there is or should be any rule that an application 
for a licence of this sort cannot properly be refused without giving the 
applicant the opportunity of a hearing, however hopeless the appli- 
cation, and whether it is the first or the fifth or the fiftieth application 
that he has made. Certainly counsel for the plaintiff has not referred 
me to any authority which appears to me to give any real support to 
such a proposition in a case such as this. I therefore reject the con- 
tention that the board should be required to give the plaintiff a hearing 
or interview. 

In my judgment, therefore, the plaintiff’s claim fails. It is easy to 
understand a very natural curiosity and, doubtless, anxiety on his part 
to know what it is that stands between him and the grant of the licence 
that he seeks. He may wonder whether it is something that endeavour 
on his part may put right, or whether it is something beyond cure. It 
may be that it would be considerate of the board if they were to give 
him at least some indication of what stands in his way. I for one would 
not be surprised if his previous career as a licence-holder had played 
a substantial part in this, although no details of the various episodes 
have been put before me. At the same time, I can well see that the 
board would be reluctant to adopt a more elaborate and time-con- 
suming procedure for determining applications for licences, and even 
more reluctant to be required to give reasons (whether in full or in 
outline) which might provide ammunition for litigation against the 
board. The board’s regulations seem to me to make fair and reason- 
able provisions for disciplinary cases which may lead to the suspen- 
sion or withdrawal of a licence and so on, and the distinction under 
the regulations between such cases and applications for the grant of 
licences seems to me to be proper and generally in accordance with 
the law. Furthermore, the offer of a hearing made by the board’s 
solicitors after the originating summons had been issued seems to me 
to have been reasonable and benign; I regret that the plaintiff’s solici- 
tors should have been insistent on the board paying the plaintiff’s 
costs. My duty, however, is simply to apply the law as I understand 
it; and for the reasons that I have given, I hold that on the questions 
that are before me the plaintiff’s claims fail and will be dismissed. 


Summons dismissed. 


Solicitors: Turner, Peacock, for Lester & Russell, Bournemouth; 
Slaughter & May. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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QUEEN’S BENCH DIVISION 


: ; Att.-General v 
(Lord Widgery, C.J., Croom-Johnson, J., and Stocker, J.) 


Leveller Magazine 
Ltd & Others 
May 19, 1978 
Queen’s Bench 
ATTORNEY-GENERAL v LEVELLER MAGAZINE, LTD., Division 
AND OTHERS 
Lord 
Contempt of Court Magistrates’ court — Failure to obey ruling of oro 
court — Ruling that identity of witness should not be disclosed. ' 


Three of the respondents were charged with offences under the Official 
Secrets Acts. In committal proceedings before magistrates the Attorney- 
General sought to call an expert witness to deal with matters relating to 
national security, and said that, if his evidence was to be given in open court, 
his identity should be suppressed and he should be referred to as “Colonel 
B”’ as the disclosure of his identity would be injurious to the national safety. 
The magistrates ruled that the witness’ name should be written down and 
shown to the court, the defence counsel, and the defendants. This was done 
and “Colonel B’’ was called. Some four weeks later the L. magazine pub- 
lished an article in which “Colonel B’s’’ identity was disclosed. Later, as the 
court found, the other respondents set out to frustrate the efforts which had 
been made in the magistrates’ court to preserve his anonymity. The Attorney- 
General applied to the Divisional Court for an order committing the respond- 
ents for contempt of court, 

Held: every court had the power by its rulings to control its own pro- 
ceedings subject to the rules of evidence and the general practice, the court 
might make a formal direction, but no such formal direction was required; 
a flouting or deliberate disregarding of a ruling in or outside the court would 
be a contempt if it frustrated the court’s ruling: the fact that the justices’ 
ruling had no direct effect outside the court did not prevent the publications 
here in question being a contempt if they were made with the deliberate 
intention of frustrating the arrangement which the court had made to preserve 
“Colonel B’s” anonymity; it was not necessary for the Crown to provide 
sworn evidence that disclosure of ‘Colonel B’s”’ identity would be prejudicial 
to the national safety, nor must the Crown show that such disclosure would 
in some way interfere with the course of justice; the public had an interest 
in having the courts protected against a deliberate flouting of their rulings; 
in the present case contempt had been established. 

Fines were imposed on the publications concerned. 


Motions by the Attorney-General for orders of committal for con- 
tempt of court against Leveller Magazines Ltd, publishers of the maga- 
zine ‘‘Leveller,’? and David Anthony Clark, Russell David Southwood, 
David Nigel Mitchell Thomas, Philip John Kelly and Timothy Reginald 
Copshill, producers of the issues of the “Leveller,’’ dated January, 
and March, 1978; Peace News Ltd, publishers of the periodical ‘‘Peace 
News,”’ and Alison de Reybekill, Helen Linton, Christopher Jones, 
Michael Holderness and Albert Beale, producers of ‘‘Peace News’’ 
issued on 16th December, 1977; and the National Union of Journa- 
lists, publishers of the periodical “The Journalist’’. 


H Woolf and R Beil for the Attorney-General. 
S Sediey for Leveller Magazine Ltd. 
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Att.-General N Blake for Peace News Ltd. 
Leveller Magazine Lord Gifford for Alison de Reybekill, Helen Linton and Christopher 
Ltd & Others Jones. 

J M Williams Q.C. and J Hendy for the National Union of Journa- 
lists. 

The other respondents appeared in person. 


Queen’s Bench 
Division 


Senet, CJ. Cur adv vult 

, 19th May, 1978. LORD WIDGERY, C.J. read the following judg- 
ment of the court: This matter comes before the court in the form of 
an application by Her Majesty’s Attorney-General under RSC Ord 52 
to commit for contempt two limited companies, who are the publishers 
respectively of Peace News and the Leveller. Similar application is made 
against the National Union of Journalists, as publishers of the periodic- 
al known as the Journalist, and against a number of individuals associ- 
ated with these three publications. 

The case presented on behalf of the Attorney-General is as follows. 
Three young men called respectively Aubrey, Berry and Campbell 
were committed for trial at the Central Criminal Court for alleged 
offences under the Official Secrets Acts, 1911 to 1939. The com- 
mittal proceedings took place at the Tottenham Magistrates’ Court 
in November, 1977. It is important that we should reconstruct certain 
aspects of these proceedings as best we can on the material available. 

Counsel prosecuting for the Director of Public Prosecutions before 
the justices opened the case. The first material evidence which he 
sought to put before the court was a tape recording of a conversation 
between the three accused. He applied for the play-back of this record- 
ing to be in camera, relying on s 8(4) of the Official Secrets Act, 1920, 
which provides as follows: 


‘In addition and without prejudice to any powers which a court 
may possess to order the exclusion of the public from any pro- 
ceedings if, in the course of proceedings before a court against any 
person for an offence under the [Official Secrets Act, 1911] or this 
Act or the proceedings on appeal, or in the course of the trial of a 
person for felony or misdemeanour under the Act [of 1911] or this 
Act, application is made by the prosecution, on the ground that the 
publication of any evidence to be given or of any statement to be 
made in the course of the proceedings would be prejudicial to the 
national safety, that all or any portion of the public shall be exclud- 
ed during any part of the hearing, the court may make an order to 
that effect, but the passing of sentence shall in any case take place 
in public.’ 


In support of his application that the tapes should be heard in 
camera, counsel made reference to a transcript of the tapes to illustrate 
the nature of the material which they contained. The application was 
opposed, but was granted by the justices and the tapes were heard in 
camera. We know nothing about the contents of the tapes, save that 
one witness said that the playing of them had taken ‘several hours’, 
so they must have been substantial if that is right. 

After the playing of the tapes, the Crown sought to call an expert 
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witness to comment on the tapes and to explain their relevance from 


Att.-General v 


the standpoint of security. No direct application seems to have been Leveller Magazine 


made to hear the evidence of the witness in camera, but the Crown 
made it clear that, if the evidence was to be given in open court, the 
identity of the witness should be suppressed and that he should be 
referred to simply as ‘Colonel A’. The justices were advised that the 
identity of Colonel A must be disclosed to the court and defence coun- 
sel, though his name might be written down. The justices announced 
this ruling. The Crown were unwilling that this should be done, as they 
regarded a possible disclosure of Colonel A’s identity as injurious to 
national safety and dangerous to Colonel A in person. At the next 
hearing a Colonel B was called instead of Colonel A. Colonel B’s posi- 
tion is said to differ from that of Colonel A, in that his personal secur- 
ity does not seem to have been at risk. Colonel B simply wrote his 
name on a piece of paper, which was shown to counsel and to the 
court, and then gave his evidence without more ado. 

Most of the reconstruction of the proceedings at Tottenham comes 
from the evidence of Miss Anne Butler and Mr Albert Harold Beale, 
the essential parts of which were as follows. 

First of all as regards Anne Butler’s affidavit, she said: 


‘1. I am a senior legal assistant in the office of the Director of 
Public Prosecutions and on his behalf I was present at the com- 
mittal proceedings of John Berry, Crispin Aubrey and Duncan 
Campbell at the Tottenham Magistrates’ Court in respect of the 
charges set out on the schedule annexed hereto .. . 3. On the 10th 
November, 1977, Mr. Michael Coombe, counsel for the Crown, 
made an application to the magistrates that the next witness should 
be referred to as “Colonel A” and that his name should not be dis- 
closed for his security and for the reason of national safety. 4. Each 
of the counsel appearing for the defendants objected to this course 
and counsel for Mr. Campbell said that, if the justices were minded 
to allow the Crown’s application, he would ask for ‘Colonel A’s’’ 
name to be written down and shown to defence counsel and the 
court and the defendants. 5. The justices retired to consider the 
application. On their return the chairman announced the ruling 
of the justices which was that ‘‘Colonel A’s’’ name would have to be 
written down and shown to the court, the defence counsel, and the 
defendants. The chairman said that he would have preferred the 
name not to be made available to the defendants, but he was advised 
this this was not a practicable proposition. 6. The Crown did not 
call “Colonel A” and the hearing was adjourned. 7. On the 14th 
November, 1977, in accordance with the ruling which they had 
given, the justices allowed the Crown to call ‘Colonel B” and for 
“Colonel B’s” name to be written on a piece of paper and shown 
to the court. The reason for the court allowing ‘Colonel B”’ not to 
disclose his identity was that the Crown contended that it would 
not be in the interests of national security.’ 


Paragraphs 5, 6 and 7 that I have read are accepted as correct by 
Leslie Arthur Cottrell Pratt (the clerk to the justices) in his affidavit. 


Turning to the affidavit of Mr Beale, who is one of the defendants, 
he said: 


Ltd & Others 
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Att.-General v ‘3. On the first day, counsel for the prosecution applied for a 
Leveller Magazine part of the proceedings, namely the hearing of the tape recording, 
Ltd & Others to be in camera. After objections by counsel for the defence, the 
court made an order for the public to be excluded. I am informed 
and verily believe that the court resumed the public hearings on 
the second day after several hours of in camera hearings. 4. On 
—— 10th November, 1977, before any witness was called counsel for 
Widgery, C.J. Crispin Aubrey stated that he understood that the Crown wished 
: the identity of the next witness (described as Lieutenant Colonel 
A) to remain wholly secret and not to be disclosed even to the 
court and the defence. Mr. Coombe, counsel for the prosecution, 
confirmed that he would be so applying. Defence counsel then 
made various objections as to the lawfulness of such a procedure. 
5. The ruling of the court was that the name of the witness would 
have to be written down and shown to the court and to the defence. 
The chairman added that the court would have preferred the name 
not to have been disclosed to the defendants but was advised that 
this was not a practicable proposition. 6. On 14th November, 1977, 
Colonel B entered the witness box. He said he wished to be known 
for the purposes of this case as Colonel B. He was asked by Mr. 
Coombe to write his name on a piece of paper and did so. The 
paper was passed to the court and the defence lawyers. No objec- 
tion was raised by the defence counsel. No ruling was made by the 
court. Colonel B proceeded to give his evidence, which was in the 
nature of expert evidence on the alleged damage to national secur- 
ity of certain disclosures made privately by John Berry.’ 


Queen’s Bench 
Division 


The committal proceedings finished on or about 18th November, 
1977. On 15th December the Leveller published an article which dis- 
closed the identity of Colonel B. It is said that the discovery of Colo- 
nel B’s identity was achieved by a study of his evidence and other 
material available to the public. Be that as it may, the Leveller article 
was the first of a number of publications which counsel for the At- 
torney-General described as a campaign to disclose the colonel’s ident- 
ity on the widest possible basis and to do so as a protest against the 
Official Secrets Acts, the particular proceedings against Aubrey, Berry 
and Campbell, or public secrecy generally. It is important to realise 
that these publications were a protest (even if somewhat ill-defined) 
against public secrecy. All the respondents knew that the writing 
down of Colonel B’s name was intended to preserve his anonymity. 
The respondents formed their own judgment as to the alleged risk to 
public security and decided that the grounds for Colonel B’s anony- 
mith were spurious. They then quite deliberately set out to frustrate 
the efforts which had been made at Tottenham to preserve that anony- 
mity. Was this, as the Attorney-General contends, a contempt of 
court? 

Contempt of court can take many different forms and one is a 
deliberate flouting of the court’s authority (see Attorney-General v 
Butterworth(1)). The history of this matter, as recited so far, un- 
doubtedly raises a prima facie contempt. The court had taken steps 


(1) [1962] 3 All ER 326; [1963] 1 QB 696 
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to preserve the anonymity of the witness and the respondents quite 
deliberately set out to frustrate that intention. This, however, is not 
an end of the matter, because it is open to the respondents to defeat 
the prima facie case if they can. The number of respondents makes 
it difficult to consider in this judgment all their contentions in detail, 
but we will endeavour to deal with the main lines of argument. 

Central to all the respondents’ arguments was the contention that 
this type of contempt requires a direction or mandatory order of a 
court and breach of that order, whereas here it is said that there was no 
order against disclosure, but merely a request. This contention seems 
to have been founded on the fact that in R v Socialist Worker Printers 
and Publishers Ltd(2) the trial judge did in fact purport to give a 
direction that the names of the witnesses should not be given but that 
they should be referred to in court by letters. Consequently, when that 
case came before this court, the facts were discussed on the basis that, 
on the one hand, there might be a direction by the court concealing 
the identity of the witnesses and, on the other, a mere request that a 
name actually used in court should not be published outside it. 

In the present case there has been a dispute about one matter of 
fact. Miss Butler said in her affidavit that at the conclusion of the pro- 
ceedings on 14th November, 1977, the chairman of the justices remind- 
ed the court of his earlier ruling and stressed that no attempt should be 
made to disclose the identity of ‘Colonel B’. Mr Pratt, who was the 
clerk to the justices, in his affidavit contradicted that particular para- 
graph of Miss Butler’s affidavit. In view of that conflict of evidence, 
counsel for the Attorney-General has not sought to rely on any dis- 
regard of such a statement, but relies on the earlier ruling in conformity 
with which it is said ‘Colonel B’ gave his evidence. Indeed, if the chair- 
man of the justices did say what Miss Butler says he said, its direct 
authority would only have gone to those within the court. The rele- 
vant ruling for present purposes was when the court gave permission 
for Colonel B to write down his name, in accordance with the same 
decision it had made for Colonel A. It is the authority of that ruling 
which is for consideration. If it was an effective ruling, a later so- 
called ‘direction’ would have added nothing to it, and consequently 
can be ignored. 

The grounds filed on behalf of the Attorney-General, though regret- 
tably leaving much to be desired, are sufficient to found the com- 
plaint which he makes. At one stage, counsel appearing for him ap- 
plied for leave to amend his grounds of application, but leave was 
refused. 

It is within the knowledge of all of us that the device of allowing a 
witness to write down his name is widely used. Counsel for the At- 
torney-General suggested that in the present case this would be making 
use of the Official Secrets Act, 1920, s 8(4), which I have already 
read. His argument was that the words in that subjection ‘all or any 
portion of the public shall be excluded during any part of the hear- 
ing’ covered the situation where the public is ‘excluded’ from hear- 
ing a part of the evidence. He described it as an ‘exclusion pro tanto’. 
We do not think the section is apt to describe that situation. The 


(2) [1975] 1 AN ER 142 
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JUSTICE OF THE PEACE AND 


public is indeed ‘prevented’ from hearing a part of the evidence. But 
‘excluded’ means excluded from the court. 

On the other hand, if the evidence (in whole or in part) of the 
witness in question could properly be heard in camera, we see no 
difficulty in allowing him to write down his name. This is far less res- 
trictive of the public’s rights than a hearing in camera would be. The 
justices could have sat in camera to hear ‘Colonel B’ identified, or 
to hear the whole of his evidence. They could have done that either by 
virtue of s 8(4) of the 1920 Act or the very wide terms of s 6 of the 
Criminal Justice Act, 1967, or, indeed, at common law (see R v Lewes 
Prison Governor, ex parte Doyle(3)) which must surely have provided 
thus for disclosure likely to be against the national safety. In those 
circumstances, the suppression of Colonel B’s identity would not 
offend the principle of Scott v Scott(4). The device of writing down a 
witness’s name is a Convenient way of achieving a result which other- 
wise would only be achieved by the court going into camera. 

What is the power to do this? This question has been much debated. 
Every court has the power to control its own proceedings, subject to 
the rules of evidence and general practice. An instance is the power to 
order witnesses out of court. Disobedience of rulings of that nature 
may or may not be contempt: it is at any rate capable of being con- 
tempt. They are matters on which the court gives a ruling or a dec- 
ision. The court may add something which can be called a formal 
direction, but no such formality is required. All such rulings are given 
(and only purported to be given) to those in court and not outside 
it. A flouting in court of the court’s ruling will be a contempt. Equally, 
a flouting (or deliberate disregard) outside the court will be a contempt 
if it frustrates the court’s ruling. 


On this aspect of the case, however, there remains the following 
questions. 


(i) Did the justices make a mandatory order or was this a mere 
request to the Press not to publish? Much confusion arose in argu- 
ment on this question. The question was whether the justices’ ruling 
was intended to be mandatory within the court or not. We think it 
clear, beyond argument, that the deliberate disclosure of Colonel 
B’s identity in court would have been an actionable breach of the 
justices’ instruction. If a request not to publish had been intended, 
the colonel’s identity would have been disclosed, since, in the absence 
of disclosure, there would have been no basis for a request not to 
publish. The fact that the justices’ ruling had no direct effect outside 
the court does not prevent the publications here in question from being 
a contempt if they were made with the deliberate intention of frustrat- 
ing the arrangement which the court had made to preserve Colonel 
B’s anonymity. It is this element of flouting the court which is the real 
basis of the contempt here alleged. It can be sustained without proof 
that something like a direction or a specific order of the court has been 
breached. 

(ii) To what extent does a decision to hear a matter in camera 
depend on evidence? This was a matter pursued in detail by counsel for 


(3) 81 J.P. 173; [1917] 2 KB 254 
(4) [1913] A.C. 417 
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Leveller Magazine Ltd. It was contended that, no matter 


on what Att.-General v 
ground the suppression of the colonel’s identity is justified 


, there will Leveller Magazine 
be a condition of fact which must be satisfied by evidence before a Ltd & Others 
departure from the rule in Scott v Scott(4) can be justified. Thus, it is : 

argued that, if reliance is placed on s 8(4) of the Official Secrets Act, Queen s Bench 
1920, the Crown must provide sworn evidence that disclosure would Division 
‘be prejudicial to the national safety’. We cannot accept this. Courts 
should, of course, always be alert to the importance of keeping pro- 
ceedings before the public and should examine with care the argument 


Lord 
Widgery, C.J. 
in favour of secrecy, but it will often happen that something less than 
formal proof is all that is available. For example, it is now established 
that the court may suppress the identity of blackmail victims (R v 
Socialist Worker Printers and Publishers Ltd(2)) but no evidence is 
appropriate to support such an application. In this type of situation, 
where the public interest in involved, the magistrate must do his best 
with what he has, and there is authority in the House of Lords to 
support the contention of counsel for Leveller Magazine Ltd (see 
Rogers v Secretary of State for Home Department(5)). Equally, where 
a court gives a ruling of a different kind, such as ordering witnesses 
out of court, it would not be possible to hear evidence on the likeli- 
hood that one of them might trim his evidence if he remained. When 
the time came for Colonel B to give his evidence, the justices must have 
had an extensive knowledge of the case and did not require further 
formal evidence. 

Reference should be made to a further argument, supported primar- 
ily by counsel for the National Union of Journalists, to the effect that 
the respondents could not be guilty of contempt unless it could be 
shown that the disclosure of Colonel B’s identity in some way inter- 
fered with the course of justice. We do not find it possible to accept 
that argument. The contempt here relied on is the deliberate flouting 
of the court’s intention. The public has an interest in having the courts 
protected from such treatment and that is the public interest on which 
the Attorney-General relies. 
It should be said that this court seeks to follow the authority of its 
own decision in the Socialist Worker case(2). In the course of argu- 
ment grave warnings were given by counsel as to the consequences of a 
further extension of the principles adopted in that case. We do not 
think that that case, or the present, has done more than provide a ruling 
on certain aspects of the law which were previously unexplored. 
Whatever the motives of the respondents may have been, they 
appear to have lost sight of the fact that in pursuing their course of 
action they were flouting a decision of the court, not simply disagree- 
ing with a decision of the Security Service, or campaigning for a reform 
of the Official Secrets Act. It is simply for the first of those matters 
that they are now before this court, and for the reasons given we find 
that the contempt has been established. 


[Leveller Magazine Ltd and Peace News Ltd were each fined £500 


(2) [1975] 1 AN ER 142 
(4) [1913] A.C. 417 
(5) 136 J.P. 574; [1972] 2 AI ER 1057: [1973] A.C. 388 
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Att.-General v and the National Union of Journalists, publishers of the ‘Journalist’ 


Leveller Magazine was fined £200.] 
Ltd & Others 


Order accordingly 


Solicitors: Director of Public Prosecutions; Seifert, Sedley & Co: 
Fisher & Meredith; Vizards. 


Reported by G.F.L. Bridgman, Esq., Barrister 


R v Wells Street QUEEN’S BENCH DIVISION 
Stip. Magistrate (Lord Widgery, C.J., Boreham, J., and Drake, J.) 
Ex. parte Deakin 
April 18, 1978 
Queen’s Bench 
Division R v WELLS STREET STIPENDIARY MAGISTRATE. 
Ex parte DEAKIN AND OTHERS 


Criminal Law — Criminal libel — Committal proceedings — Right of 
defendant to call evidence of prosecutor’s bad character. 


During committal proceedings against the applicants, who had been charged 
with criminal libel, the applicants sought to call evidence of the reputation of 
the prosecutor to show that his character was bad. The examining magistrate 
refused to allow this evidence to be given and committed the applicants for 
trial. The applicants applied to the Divisional Court for orders of certiorari 
to set aside the committal orders on the ground that the magistrate had 
wrongfully excluded evidence which might have been of assistance to them. 

Held: proof of bad reputation on the part of the prosecutor was not rele- 
vant in committal proceedings on charges of criminal libel; while an examin- 
ing magistrate was entitled, by looking at the words complained of as consti- 
tuting the libel, to come to the conclusion that the libel was so trivial that 
criminal proceedings were not justified, he could not be required to hear 
evidence regarding the character of the prosecutor; the applicants would be 
dismissed. 


Motions by Michael Deakin, John Willis, Quartet Books Ltd, and 
Futura Publications Ltd for orders of certiorari to bring up and quash 
orders of the metropolitan stipendiary magistrate at Wells Street 
Magistrates’ Court committing the applicants for trial on charges of 
publishing a criminal libel, and orders of mandamus directing the 
magistrate to rehear and determine the application of the prosecutor, 
to commit the applicants for trial. 


R Alexander QC and R Rampton for the first and second applicants. 
R Rampton for the third and fourth applicants. 
H Woolf as amicus curiae. 
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LORD WIDGERY, C.J.: In these proceedings there are four appli- 
cants, Mr Michael Deakin and Mr John Willis, and two companies with 
whom they are associated; one is called Quartet Books Ltd and the 
other is called Futura Publications Ltd. They come together in these 
proceedings by reason of the fact that the first two applicants, Mr 
Deakin and Mr Willis, wrote a book called ‘Johnny Go Home’, and 
the two companies published the book. In the book there was an 
amount of material highly uncomplimentary to a Mr Gleaves, and it is 
Mr Gleaves who brings the present proceedings for criminal libel against 


the two authors of the book and the two publishers of the book,. 


he maintaining that this is a case in which the restricted sphere of 
criminal libel has been entered. 

The history of the litigation is quite short and simple. The committal 
proceedings came on before the stipendiary magistrate at Wells Street, 
and after the formal evidence for the prosecution had been given, the 
defendants (the present applicants) sought to call evidence of the 
general reputation of Mr Gleaves to indicate that his character was a 
bad one. ‘The magistrate decided that there was no jurisdiction in her 
to listen to that evidence at that stage of the proceedings. Nobody has 
thrown any sort of doubt on the value of general evidence of character 
in the law of libel, but the stipendiary magistrate took the view that in 
committal proceedings and at the stage which they had reached she 
had no jurisdiction to hear evidence relating to the general personal 
character of Mr Gleaves, and would not hear it. In the present pro- 
ceedings the four applicants are all asking to have the committal orders 
which were eventually made by the magistrate set aside by certiorari 
on the grounds that she wrongfully excluded evidence which might 
have been of assistance to the defendants. They also ask for orders 
of mandamus to restore the structure when they have broken it down 
by certiorari. In other words, they want to get rid of the existing 
orders by certiorari and substitute new ones. 

The evidence which was tendered was of a nature of which I have 
given a general description. it is described by the parties in this way: 


‘In the course of the committal proceedings, at the close of the 
prosecutor’s evidence, my counsel [that is the applicant Deakin’s 
counsel] indicated to the magistrate that he intended to adduce 
evidence of the general bad reputation of the prosecutor for violence 
and homosexual offences, and evidence tending to show that the 
public interest did not require that I should stand trial for the of- 
fence alleged against me.’ 


It is important to register at the beginning, and always keep in mind, 
that the nature of the evidence damaging to the character of Mr Gleaves 
which was sought to be called was evidence of violence and homo- 
sexuality and matters of that kind, matters of the same kind as those 
alleged against him in the book so that the applicants for the additional 
evidence to be admitted are sticking to the well-known principle that 
the evidence must be general evidence and not specific, and they are 
seeking it in terms within the range or scope of the book in which the 
publication is complained of. 

Criminal libel is something which we do not see every day. It is a 
relatively uncommon proceeding and it is, therefore, useful to refresh 
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R v Wells Street | one’s memory to see what the requirements of criminal libel are before 


Stip. Magistrate proceeding further to see what the rights of the parties in this case 
Ex. parte Deakin would be. 


There are so many definitions of criminal libel and we have seen it in 
so many different places that we have almost an embarrassment of 
riches. There is one definition of criminal libel in Goldsmith v Sperrings 
— Ltd(1). Lord Denning, M.R., in giving judgment, said: 

Widgery, C.J. 


Queen’s Bench 
Division 


‘Sir James [that is Sir James Goldsmith] prosecuted ‘‘Private 
i Eye’’ for a criminal offence. It was a private prosecution of his own. 
It was in respect of the first article about the disappearance of 
Lord Lucan. Now there is a distinction between a criminal libel and 
a civil libel. A criminal libel is so serious that the offender should be 
punished for it by the State itself. He should either be sent to prison 
or made to pay a fine to the State itself. Whereas a civil libel does 
not come up to that degree of enormity. The wrongdoer has to pay 
full compensation in money to the person who is libelled and pay 
his costs; and he can be ordered not to do it again. But he is not to 
be sent to prison for it or pay a fine to the State. When a man is 
charged with criminal libel, it is for the jury to say on which side of 
the line it falls.’ 


Those words by Lord Denning in that case are, perhaps, the most con- 
venient, comprehensive and modern definition of criminal libel. 

In these proceedings the applicants were respondents to a claim by 
Mr Gleaves that they had offended his reputation in that way. What is 
being said primarily about the evidence which the stipendiary magis- 
trate declined to admit is this. Counsel for the first and second appli- 
cants (to whom the court is much indebted for his efforts) makes the 
point that in deciding whether the case is serious enough to justify 
committal proceedings you must look, among other things, at the 
extent to which the publication has damaged the reputation of the 
injured party. The word ‘serious’, it will be remembered, was in Lord 
Denning’s definition of a criminal libel and there is no doubt that one 
of the requirements of criminal libel is that the wrong should be so 
serious that it requires the intervention of the State. The argument 
from counsel for the first and second applicants is that in deciding 
whether the offence was serious in that context you can have regard to 
the extent to which the individual was damaged in his reputation. It is 
a short step from there for counsel to say that, once that point is 
established, ‘the obvious thing is for me to be allowed to call my 
evidence to show what a bad man Mr Gleaves is in the relevant sphere 
and thereby to play down the enormity or seriousness of the offence’. 

Looked at from that point of view, and if it be the fact that proof 
of bad reputation on the part of the prosecutor is relevant in that way 
and at that stage, I would have no difficulty in accepting the general 
correctness of the argument put forward by counsel. But it seems to 
me that it cannot be put in that way. In my judgment, this case de- 
pends on the extent to which that material can be used, and particu- 
larly whether I am right in thinking that it cannot be used as counsel 
for the first and second applicants seeks to use it. 
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There is a very surprising lack of authority on this. I have already 
said that the general use of past reputation in libel is a comparative 
commonplace, but as regards the situation posed here, of a magistrate 
conducting committal proceedings for criminal libel and finding that he 
or she is asked to hear evidence of this character, surprisingly the 
books do not contain any real guidance as to how one should solve 
the problem. But there is an allied problem, and | think it would be 
disastrous if this problem were solved differently from the allied 
problem, which gives me a good deal of help and guidance in deciding 
what sort of order ought to be made in the instant case. 

The parallel situation is created by the introduction into the law of 
criminal libel of the defence of justification. Section 6 of the Libel 
Act, 1843, starts with these words: 


‘On the trial of any indictment or information for a defamatory 
libel, the defendant having pleaded such a plea as hereinafter men- 
tioned, the truth of the matters charged may be inquired into, but 
shall not amount to a defence unless it was for the public benefit 
that the said matters charged should be published .. .’ 


There one has introduced by statute the right for a defendant to 
proceedings for criminal libel to plead justification, to plead that what 
he says is true and that he ought not to be punished in respect of it. 


Authority on that section has shown that any reference to justifi- 
cation or truth cannot be made in committal proceedings but has to 
await the trial of the summons itself. The authority for that is R v 
Sir Robert Carden(2). The headnote of that case in the Law Reports 
is commendably short: 


‘Upon an information for maliciously publishing a defamatory 
libel under the 5th section of 6 & 7 Vict. c. 96, the magistrate has 
no jurisdiction to receive evidence of the truth of the libel, inasmuch 
as his function is merely to determine whether there is such a case 
against the accused as ought to be sent for trial, and a defence based 
upon the truth of the libel under section 6 of the Act can only be 
inquired into at the trial upon a special plea framed in accordance 
with the terms of that section.’ 


In some ways I am surprised to find that that decision was made 
all those years ago, but there is no doubt at all that that is how the law 
of the land stands. Accordingly, when this topic, closely allied to the 
defence of justification, comes before us for consideration, it cannot 
be used in committal proceedings but has to await the actual trial. 
I think the consequences would be disastrous if evidence about the 
general reputation of the prosecutor could be called in committal 
proceedings and was not subject to the same restrictions as the plea of 
justification. 

For those reasons I have come to the conclusion that the magistrate 
was right in declining jurisdiction to hear the evidence which was 
tendered to her. Had I taken a different view I should have had to 
consider the submissions of counsel appearing as amicus curiae that this 
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JUSTICE OF THE PEACE AND 


was not a case in which certiorari and mandamus would be available. 
I do not understand for the moment why that should be so, but since 
the view I have taken on the substantive point makes it unnecessary to 
consider the procedural problems, I shall content myself by saying that 
I think the applications should all be refused. 


BOREHAM, J.: I agree. 


DRAKE, J.: I agree. The applicants in this case have placed great 
reliance on the submission that it is a necessary ingredient of a criminal 
libel that it should be sufficiently serious to justify State intervention 
by way of criminal proceedings. 

The nature of a criminal libel has been pronounced on from time to 
time, and we have been referred by counsel for the applicants to a 
number of dicta, the first of which contains observations on the nature 
of this offence by du Parcq J in R v Wicks(3): 


‘In our judgment, the view taken by the learned recorder on this 
point was right. It is true that a criminal prosecution for libel ought 
not to be instituted and, if instituted, will probably be regarded with 
disfavour by judge and jury, when the libel complained of is of so 
trivial a character as to be unlikely either to disturb the peace of 
the community or seriously to affect the reputation of the person 


defamed.’ 


Lord Denning, M.R., in Goldsmith v Sperrings Ltd(1) which Lord 
Widgery has mentioned, referred to the nature of criminal libel and 
said, among other things, that a criminal libel is so serious that the 
offender should be punished by the State itself. When Wien, J., in 
Goldsmith v Pressdram Ltd(4) was dealing with the exercise of the 
discretion to commence proceedings for criminal libel against a news- 
paper, he made the observation that the libel must be a serious one, 
so serious that it is proper for the criminal law to be invoked. 

In my judgment an examining magistrate is entitled, by looking at 
the words complained of as constituting the libel, to come to the con- 
clusion that the libel complained of is so trivial that criminal proceed- 
ings are not justified. To that extent I think that the observations in 
the various cases cited to us by counsel for the first and second appli- 
cants are relevant. But, in my judgment, it is a very different matter 
to say that the examining magistrate should be required to hear evi- 
dence of general reputation and to decide on balance, having first of 
necessity weighed that evidence, whether the case is sufficiently serious 
to merit criminal proceedings. 

In my judgment, the examining magistrate would then be getting 
very much involved in the exercise of a judicial function beyond the 
powers of an examining magistrate. To weigh what may be disputed 
evidence, in my view, takes the exercise of the functions of an examin- 
ing magistrate too far beyond the examining sphere and into the 
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judicial sphere and, in saying that I am only echoing the words of 
Cockburn, C.J., in R v Sir Robert Carden(2), to which Lord Widgery 
has already referred, where he said (and indeed the citation was repeat- 
ed by Lord Widgery in R v Wells Street Stipendiary Magistrate, ex 
parte Seillon(5)): 


‘The duty and province of the magistrate before whom a person 
is brought, with a view to his being committed for trial or held to 
bail, is to determine, on hearing the evidence for the prosecution 
and that for the defence, if there be any, whether the case is one in 
which the accused ought to be put upon his trial. It is no part of his 
province to try the case.’ 


In my view, what counsel for the first and second applicants is 
suggesting ought to have been done in this case is, in effect, asking the 
examining magistrate to go a very long way towards trying the case. 
Furthermore, I agree wholeheartedly with what Lord Widgery has said, 
that it would, in practice, frequently give rise to a considerable anomaly 
when compared with the position of the defence of justification. Under 
the common law, coupled with the Libel Act, 1843, it is, as is conced- 
ed, not open to a defendant to raise the defence of justification at the 
committal stage. In my view, to allow the defendant then to raise the 
defence of general bad reputation would in very many cases so overlap 
with the defence of justification as to cause a wholly anomalous pos- 
ition. For those reasons, as well as all of those which have already been 
given, I would refuse these applications. 


Applications refused. 


Solicitors: Goodman, Derrick & Co; Rubinstein, Callingham; Treas- 
ury Solicitor. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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R v Carver COURT OF APPEAL 
(Lord Widgery, C.J., Michael Davies, J., and Drake, J.) 
Court of Appeal May 9, 1978 


R. v CARVER 


Drug Offence Possession of controlled drug — Quantity of drug 
so small as in the light of common sense to amount to nothing 
Not usable in manner sought by statute to be prohibited — Misuse 
of Drugs Act, 1971, s. 5(2). 


By s. 5(2) of the Misuse of Drugs Act, 1971, “it is an offence for a person 


When a flat occupied by the appellant was searched by the police there 
were found a filter and a wooden box which contained traces of vegetable 
matter. On examination of this the presence was discovered of an amount of 
cannabis resin so minute as to be invisible to the naked eye and incapable 
of being used. The appellant was convicted in the Crown Court of an offence 
under s. 5(2) of the Act of 1971. On appeal, 

Held: while it would be inappropriate to rely on the ordinary maxim of 
de minimis, if the quantity of the drug found on a prosecution under s. 5(2) 
was so minute as in the light of common sense to amount to nothing, or, if 
that could not be said in a particular case, if the evidence was that the quant- 
ity was so minute that it was not usable in any manner which the Act of 
1971 was intended to prohibit, then a conviction for being in possession of 
that minute quantity of the drug would not be justified; there was, therefore, 
no justification for the conviction of the appellant, and it would be quashed. 

Per Curiam: it remained open to the prosecution in an appropriate case 
to rely on the possession of a minute quantity as evidence in support of 
possession at some earlier time, although rarely would such evidence alone 
enable a charge of possession at an earlier time to be justified. 


Appeal by Alan Gray Carver against his conviction at Nottingham 
Crown Court of unlawful possession of cannabis resin contrary to s. 


5(2) of the Misuse of Drugs Act, 1971. 


R Sneath for the appellant. 
RS A Benson for the Crown. 


Cur adv vult 


Michael 9th May, 1978. MICHAEL DAVIES, J., read the following judgment 
Davies, J. of the court: On 21st June, 1977, at the Crown Court at Nottingham 
‘ before his Honour Judge Ellis and a jury this appellant and another 
young man named Stephen Charles Dunstan were convicted of unlawful 
possession of cannabis resin. The appellant was fined the sum of £25 
with one month’s imprisonment in default. He appeals against that 
conviction by leave of the single judge. 
This is another case involving an allegation of possession of danger- 
ous drugs where the quantity of the drug in question is very small. 
The facts are very short and were not in dispute at the trial. On 6th 
November, 1976, police officers searched a flat in Nottingham occupied 
by the appellant and his co-defendant. Two roach ends (filters made 
of rolled cardboard) were found in one room. These were taken at the 
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trial to relate to Dunstan. However, in a room used by the appellant 
were found one further roach end and a wooden box containing traces 
of vegetable matter. When the appellant was later seen by the police 
he admitted that he had ‘smoked dope’ and that what had been found 
in his room, including the wooden box, was his property. 

What had been found was submitted to Dr Scott of the Home Office 
forensic science laboratory at Nottingham and he gave evidence at the 
trial on behalf of the prosecution. Scientific examination by Dr Scott 
of the roach ends produced a reaction indicating the presence of not 
less than 20 microgrammes of cannabis resin, invisible to the naked 
eye, in each roach end. To illustrate the minuteness of this quantity 
it was pointed out that one ounce is the equivalent to 30 million 
microgrammes. From the hinges and cracks in the lid of the wooden 
box Dr Scott recovered two milligrammes of cannabis resin by means 
of scraping with a scalpel. Dr Scott stated that two milligrammes of 
cannabis resin would have been about the size of a couple of pinheads. 
In Dr Scott’s opinion there was no way at all in which 20 microgram- 
mes could have been used, and the same really applied to the 2 milli- 
grammes, for, as Dr Scott added, in order to make a cannabis resin 
cigarette somewhere between 50 and 100 milligrammes of the drug 
would be required. By the word ‘used’ the witness plainly meant ‘used 
in any manner which it was intended by the misuse of drugs legislation 
to prohibit.’ 

At the close of the prosecution’s case a submission was made on 
behalf of both this appellant and his co-defendant that the case should 
be withdrawn from the jury. The arguments advanced, and repeated 
in this court, may be briefly summarised as follows. First, that the 
quantities of the drug were so minute that common sense would equate 
them with nothing. Secondly, that, as the mischief which the statute 
is intended to strike at is the use of dangerous drugs, possession of a 
quantity too small to be used ought to be ignored. Thirdly, that a 
defendant ought not in law to be held to be in possession of a drug 
unless he has knowledge of the material alleged to be possessed and an 
intention to exercise control over it. 

It is to be noted that the Misuse of Drugs Act, 1971, under s 5(2) of 
which this appellant was prosecuted, prescribes that it is an offence 
‘for a person to have a controlled drug in his possession’. It is custo- 
mary, as in this case, to charge the possession of a ‘quantity’ of the 
controlled drug, but that word does not appear in the relevant sections 
of the Act and there is no definition in the Act of what constitutes a 


‘quantity’. Furthermore, there is no statutory definition of possession 
which assists in a case like the present one. No doubt it is for these 
reasons that there have been numerous reported cases in which the 
questions arising in this appeal have been debated. We have been 
referred by counsel to a number of the earlier decisions and also to 
cases in other English speaking jurisdictions where similar problems 
have arisen. 

The trial judge in the present case rejected the submission made on 
behalf of the defendants. They did not give evidence or call witnesses. 
The trial judge summed-up the case in accordance with his understand- 
ing of the position in law and the jury convicted both this appellant 
and his co-defendant. It is clear that Judge Ellis leaned heavily on the 
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R v Carver decision of the Divisional Court in Bocking v Roberts(1), to which he 
had been referred. It seems very probable that in the last five years 
judges and indeed prosecuting authorities have relied on Bocking v 
Roberts as authority for the proposition that a quantity as minute as 
20 microgrammes is sufficient to sustain a charge of being in unlawful 
possession of a controlled drug. In our view the present appeal pro- 
vides a suitable opportunity for the re-examination and explanation 
of that case. 

Before doing so, however, it is necessary to consider one or two of 
the other cases to which we were referred. In R v Worsell(2), posses- 
sion of a tube containing a few small droplets of a drug which were 
only discernible microscopically and were impossible to measure or 
pour out, much less use, was held not to constitute an offence. In 
delivering the judgment of the Court of Appeal, Salmon, L.J., said: 


Court of Appeal 


Michael 
Davies, J. 


‘But before the offence can be committed it is necessary to show 
that the accused is in truth in possession of a drug. This court has 
come to the clear conclusion that inasmuch as this tube was in 
reality empty (that is, the droplets which were in it were invisible 
to the human eye and could only be discerned under a microscope 
and could not be measured or poured out) it is impossible to hold 
that there was any evidence that this tube contained a drug. What- 
ever it contained, obviously it could not be used and could not be 
sold. There was nothing in reality in the tube.’ 


These observations are the foundation of the appellant’s first sub- 
mission set out above, the ‘common sense’ argument, and also lend 
some support to his second submission, that no offence is commit- 
ted where the quantity of drugs found in the accused’s possession is 
too small to be used. 

In R v Graham(3), decided by another Division of this court a few 
weeks later, a very small quantity of cannabis was held to be sufficient 
to justify a conviction for being in possession, apparently on the ground 
that it was capable of being weighed and measured. It is to be observed 
that in R v Graham the defence apparently did not advance the sub- 
mission either that what was found in reality amounted to nothing 
or that it was too small to be used in any manner which the Misuse 
of Drugs, Act, 1971, was intended to prohibit. 

Bocking v Roberis(1) was strikingly similar to the present case in 
that the trace of cannabis resin relied on to sustain the charge was 
measurable in the sense that, as in the roach ends in the present case, 
it must have consisted of at least 20 microgrammes. The Divisional 
Court considered both R v Worsell(2) and R v Graham(3) and the 
majority of the court (Lord Widgery, C.J., and Bean, J.) found the 
distinction to be that in R v Worsell the quantity of cannabis was 
insufficient to be measured at all whereas in R v Graham it was capable 
of measurement. Lord Widgery, C.J., said: 


‘In my judgment it is quite clear that when dealing with a charge 
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of possessing a dangerous drug without authority, the ordinary 
maxim of de minimis is not to be applied; in other words, if it is 
clearly established that the accused had a dangerous drug in his 
possession without authority, it is no answer for him to say: ‘Oh, 
but the quantity of the drug which I possessed was so small that the 
law should take no account of it”. The doctrine of de minimis as 
such in my judgment does not apply, but on the other hand, since 
the offence is possessing a dangerous drug, it is quite clear that the 
prosecution have to prove that there was some of the drug in the 
possession of the accused to justify the charge, and the distinction 
which I think has to be drawn in cases of this kind is whether the 
quantity of the drug was enough to justify the conclusion that the 
defendant was possessed of a quantity of the drug or whether on 
the other hand the traces were so slight that they really indicated no 
more than that at some previous time he had been in possession of 
the drug. It seems to me that that is the distinction that has to be 
drawn, although its application to individual cases is by no means 
easy.’ 


We accept the reasoning contained in this passage. However, we do 
not consider that it is inconsistent with the first two arguments ad- 
vanced on behalf of the present appeliant. It must be remembered that 
in Bocking v Roberts(1) the Divisional Court was dealing with a Case 
stated by justices. They had found that there was a measurable quanti- 
ty of cannabis ‘which presumably could be smoked again’. The Divisional 
Court decided that there was evidence to justify their finding. However, 
this court is of the opinion that, while it would be inappropriate to 
rely on the ordinary maxim of de minimis, if the quantity of the drug 
found is so minute as in the light of common sense to amount to 
nothing or, even if that cannot in a particular case be said, if the evi- 
dence be that the quantity is so minute that it is not usable in any 
manner which the Misuse of Drugs Act, 1971, was intended to prohibit, 
then a conviction for being in possession of the minute quantity of the 
drug would not be justified. Of course, it remains open to the prosecu- 
tion in an appropriate case to rely on the possession of a minute quant- 
ity as evidence in support of possession at some earlier time. But no 
doubt rarely would such evidence alone enable a charge of possession 
at an earlier time to be justified. 

In the present case, applying the common sense test, probably the 
20 microgrammes ought to be regarded as amounting to nothing. 
Bocking v Roberts(1) ought no longer to be relied on in support of a 
contrary view. So far as the two milligrammes are concerned and a fort- 
iori the 20 microgrammes, on the evidence of Dr Scott these quantities 
were too small to be usable for any purpose which the statute was 
intended to prohibit. It follows that there was in our judgment no 
evidence in the present case to justify a conviction of the appellant 
because he was not demonstrated in law and on the evidence to have 
been ‘in unlawful possession of cannabis resin’. 

This is sufficient to dispose of the present appeal and it is unneces- 
sary to deal with the appellant’s third submission and the difficult 
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R v Carver problems which may arise in connection with the meaning of ‘posses- 

sion’ and its application to the facts of a particular case. These were 
Court of Appeal fylly and authoritatively dealt with by the House of Lords in Warner 
v Metropolitan Police Comr(4). Accordingly this appeal is allowed 


Michael and the conviction of the appellant is quashed. 


Davies, J. 


Conviction quashed, 
Solicitors: Registrar of Criminal Appeals; D W Ritchie, Nottingham. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


Re Nobbs QUEEN’S BENCH DIVISION 

(Lord Widgery, C.J., Eveleigh, L.J., and Wien, J.) 
Queen’s Bench 
Division 30th March, 1978 


Re NOBBS 


Extradition — Ireland — Habeas corpus — Prosecution for offence of 
political character — Plea not raised before magistrates — Juris- 
diction of Divisional Court — Backing of Warrants (Republic of 
Ireland) Act, 1965, s. 2(2)(b). 


The applicant was arrested in England under the Backing of Warrants 
(Republic of Ireland) Act, 1965, and brought before a magistrates’ court on 
the allegation that he was guilty of an offence in the Republic of obtaining 
money by false pretences, and that an order should be made that he be 
delivered at some convenient point of departure from the United Kingdom 
into the custody of the Irish police. Under s. 2(2)(b) of the Act of 1965 no 
order could be made against him if there were substantial grounds for believ- 
ing that, if he was taken to the Republic, he might be prosecuted for an of- 
fence of a political character. Before the magistrates the applicant made no 
attempt to prove that the case came within s. 2(2)(b), and the justices made an 
order for his return to Ireland. On an application by him for a writ of habeas 
corpus, he sought to raise the question of the applicability of s. 2(2)(b). 

Held: whether or not the applicant could avail himself of the provisions 
of s. 2(2)(b) was a matter which could be raised only on evidence before the 
justices and not before the court before whom he was brought on habeas 
corpus; the application would be dismissed. 
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Application by John Alexandra Nobbs for an order of habeas 
corpus. 


R Evans for the applicant. 
C Nicholls for the government of the Republic of Ireland. 


LORD WIDGERY, C.J.: In these proceedings counsel moves for a 
writ of habeas corpus on behalf of the applicant who is at present 
confined in one of Her Majesty’s prisons, but prior to the moving of 
this motion by counsel for the applicant a preliminary point is sought 
to be taken by counsel for the government of the Republic of Ire- 
land. 

The matter arises in this way. The application derives from the issue 
in the Irish Republic of a warrant for the arrest of the applicant on the 
allegation that he is guilty of an offence in the Republic of obtaining 
money by false pretences. As is well known, the provisions for extrad- 
ition between this country and the Republic of Ireland are much more 
simple and domesticated than the extradition proceedings which apply 
in the rest of the Commonwealth, or even the rest of the world. For 
current purposes Ireland is almost treated as part of England and vice 
versa for the purposes of extradition. Nowhere is that more clearly 
shown than in the Backing of Warrants (Republic of Ireland) Act, 
1965, whereby provision is made ins 2(1): 


‘So soon as is practicable after a person is arrested under a war- 
rant endorsed in accordance with s. 1 of this Act, he shall be brought 
before a magistrates’ court and the court shall, subject to the follow- 
ing provisions of this section, order him to be delivered at some con- 
venient point of departure from the United Kingdom into the 
custody of a member of the police force (Garda Siochana) of the 
Republic, and remand him until so delivered.’ 


It is to be observed that under that procedure the warrant is issued 
in the Republic. It is backed for service in this country. It is then sent 
to this country and the person named in the warrant is arrested. He is 
brought before the magistrate and the magistrate then orders his return 
to Ireland in accordance with s 2. But there are certain limitations on 
the magistrates’ power, and the relevant limitation in the instant case 
is to be found in s 2(2) which provides as follows: 


‘An order shall not be made under subs. (1) of this section if it 
appears to the court that the offence specified in the warrant does 
not correspond with any offence under the law of the part of the 
United Kingdom in which the court acts which is an indictable 
offence or is punishable on summary conviction with imprison- 
ment for six months, nor shall such an order be made if it is shown 
to the satisfaction of the court — (a) that the offence specified in 
the warrant is an offence of a political character, or an offence under 
military law which is not also an offence under the general criminal 
law .. . or (b) that there are substantial grounds for believing that 
the person named or described in the warrant will, if taken to the 
Republic, be prosecuted or detained for another offence, being an 
offence of a political character or an offence under military law 
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Re Nobbs which is not also an offence under the general criminal law.’ 


Queen’s Bench 


A So the justices are ordered (the words are mandatory in subs(2)) 
ivision 


not to make an order for the handing over of the applicant to the 
Lord officer of the Garda Siochana if it is shown that the offence is ofa 
Widgery, C.J. political character or that he is liable to be prosecuted in the Republic 
for another offence which is of a political character. 

The warrant in this case, having been issued on 3rd January, 1977, 
and having been backed for service in this country, was duly served on 
the applicant, and on 15th February he was arrested in England. On 
the following day, 16th February, he was brought before the magis- 
trates’ court at Wantage and an order was made in the plain terms of 
s 2(1) requiring that he be handed over to an officer of the Garda to 
go back and stand his trial in the Republic of Ireland. At that hearing 
before the Wantage justices the applicant was legally represented, but 
no evidence was called. In other words, no attempt was made to prove 
that the case fell within the limitations of subs (2)(2)(b) on the basis 
of it being a political offence or otherwise. 

Having ordered his return, the justices also, for what no doubt was 
good reason to them, sent him off on bail. I think the explanation was 
that the 1965 Act provides in s 3 for a period of fifteen days during 
which the warrant is not executed so that, if the applicant wants to 
come to this court and object to his removal to Ireland, he will have 
the opportunity and time to do so. That is exactly what happened. 
On Ist March an application was made for a writ of habeas corpus on 
behalf of the applicant, and so we find the matter being argued here 
this morning. 

The point taken by counsel for the Republic of Ireland is quite 
short. He says that the considerations about a political offence in s 2(2) 
are matters which can be raised only on evidence before the justices. 
It cannot be doubted that the justices have jurisdiction to hear, and a 
duty to hear, any evidence which is put before them which tends to 
show that the case is one in which the return of the applicant should be 
refused because of the political character of the offence or other of- 
fences with which he might be charged. What is said by counsel, how- 
ever, is that if he fails to take advantage of his opportunity before the 
magistrates’ court and fails there to raise the issue of political offence 
or no, he cannot raise it later on what must necessarily be fresh evi- 
dence not before the justices at the earlier time. 

We have had a number of authorities quoted to us in support of 
that general proposition. The subject is slightly confused by the fact 
that the authorities do not always deal with the same piece of legis- 
lation. In particular, they do not always deal with the Act to which 
I have already referred. But there is in my judgment a good deal of 
basic assistance on this type of problem to be found in Schtraks v 
Government of Israel(1). This was a case under the Extradition Act, 
1870; in other words, it was not concerned with Ireland; it was con- 
cerned with an alien country. It was a case in which the jurisdiction 
of the justices was limited by the terms of s 3 of the Extradition Act, 


(1) [1962] 3 All ER 529; [1964] AC 556 
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1870, that being the legislation governing extradition to non-Common- 
wealth countries at the time. That section provides: 


‘(1) A fugitive criminal shall not be surrendered if the offence in 
respect of which his surrender is demanded is one of a political 
character, or if he proves to the satisfaction of the police magistrate 
or the court before whom he is brought on habeas corpus, or to the 
Secretary of State, that the requisition for his surrender has in fact 
been made with a view to try to punish him for an offence of a 
political character...’ 


What is to be observed there, because it is the basis of counsel’s 
argument on this point, is that under s 3 of the 1870 Act there is a 
positive obligation thrown on the justices, the court before whom the 
intended detainee is brought on habeas corpus, and the Secretary of 
State, to hear an application based on the possibility of charges for 
pGiitical offences being made. Therefore it is said that this authority is 
not directly in point of view in the different terms of the Backing of 
Warrants (Republic of Ireland) Act, 1965. Lord Reid in dealing with 
the material point said: 


‘The accused sought to adduce further evidence before your 
Lordships in order to show that on the whole material now available 
it would be improper to commit him. In my judgment, we are not 
entitled to look at such evidence and we have not done so. Owing 
to the restricted character of habeas corpus proceedings a court is 
not concerned with anything that comes to light after committal. 
This could easily lead to injustice if the accused had no other rem- 
edy: there may well be cases where new evidence throws quite a 
different light on the material originally before the magistrate; 
but that is a matter which the Secretary of State is entitled to con- 
sider, when deciding whether to grant extradition,’ 


I regard that as being a clear statement of the general rule, which is 
that on habeas corpus proceedings additional or fresh evidence is not 
admissible, but in this case, as Lord Reid goes on to point out, differ- 
ent considerations apply to the question whether the offences charged 
were of a political character. He then reads s 3 which I have read. He 
goes on later to say: 


‘I have already stated my view that in the ordinary case a court 
cannot look beyond the material which was before the magistrate, 
but on this question s. 3(1) expressly permits the accused to “‘prove 
to the satisfaction of .. . the court before whom he is brought on 
habeas corpus ... that the requisition for his surrender has in fact 
been made with a view to try or punish him for an offence of a 
political character’’.’ 


Then Lord Reid goes on to deal with the effectiveness of that new 
material. 

As I say, I regard that as a clear authority, which we should follow, 
that in general fresh evidence is not to be admitted on an application 
of this kind, and I would exclude the further evidence which was let 
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Re Nobbs in in Schtraks’s case(1) on the ground that it was the special language 
of s 3 of the 1870 Act which made that evidence admissible. 

Apart from that authority there have been other cases, and I will 
look briefly at Metropolitan Police Comr v Hammond(2). That is a 
— case dealing with extradition to the Republic of Ireland under the 
Widgery, C.J. legislation which governed this matter before the passing of the 1965 

. Act. The report contains a vivid description of the difficulties and 
hardships which a person seeking to resist extradition to the Republic 
of Ireland suffered at that time. Lord Reid again says: 


Queen’s Bench 
Division 


‘We do not know that this story is true, and probably the facts 
put before the district judge at Howth were different. But the 
appellant argues that, even if the respondent’s story is accurate in 
every detail, the law allowed him no opportunity of putting his 
case to anyone in this country and no opportunity of applying for 
bail: that the magistrate in this country had no right to make any 
enquiry or to grant bail but must back any warrant sent from the 
Republic of Ireland by an appropriate officer of the Garda Siochana, 
at least unless it was plainly bad on its face; and that the police must 
forthwith arrest any person named in the warrant and send him in 
custody to the Republic of Ireland. Plainly it is of the utmost 
importance that there should be an authoritative decision whether 
this really is the law because cases of great hardship can easily arise 
if it is.’ 


Lord Reid goes on to conclude that that was the law as it stood at 
that time, and so one is left with the effect of the 1965 Act and no 
other legislative provision to determine the rights of the applicant in 
this application. 

I have come to the conclusion that the preliminary point is well 
taken. I accept the proposition that in general fresh evidence is not to 
be admitted on an application for habeas corpus. I conclude that there 
are no special provisions in the 1965 Act which produce the result 
produced by s 3 of the Extradition Act, 1870. The only matter for 
consideration is the argument put forward by counsel for the appli- 
cant that the question, political offence or no, is a matter which goes 
to jurisdiction, and he puts that forward because there is authority, 
which I need not consider in detail, that if the matter to be raised is a 
matter which goes to jurisdiction, then fresh evidence may be ad- 
missible. Somewhat as a last resort counsel for the applicant argues that 
these questions which he seeks to ventilate on fresh evidence are ques- 
tions which go to the jurisdiction of the justices. 

For my part I think that that is not a sound argument, and I do not 
propose to attempt to give any more detailed reasons than that. It 
seems to me, reading s 2, that the reference to the possibility of the 
offence being of a political character is not a matter which goes to the 
jurisdiction of the justices to hear and determine the issue put before 
them. The justices had jurisdiction, in my judgment, to consider evi- 
dence in regard to the political character of the offence if it had been 


(i) [1962] 3 AN ER 529; [1964] AC 556 
(2) [1964] 2 AER 772; [1965] A.C. 810 
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put before them. It was not put before them, and they had ample auth- 
ority to exercise their apparent jurisdiction, which was to make an 
order in accordance with s 1(1) of the 1965 Act. 

Accordingly it seems to me that the preliminary point is a good 
point, and that counsel’s motion is one which we must reject at this 
stage. 


EVELEIGH, J. I agree. 


WIEN, J. I also agree. Merely for the sake of completeness I would 
refer to one further case, and that is Keane v Governor of Brixton 
Prison(3) where their Lordships in the House of Lords had to deal with 
very much of a similar problem. Lord Pearson said: 


‘The existence of the substantial grounds for belief has, under 


the express provisions of s 2(2), to be shown to the satisfaction of 


the magistrates’ court.’ 


In my judgment that emphasises the point which has already been stres- 
sed by Lord Widgery, that it is for the justices to be satisfied on the 
merits of this particular point, and no further evidence is admissible. 
sible. 


Application dismissed. 


Solicitors: M K Collard & Co, Wantage; Director of Public Prose- 
cutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 


(3) 135 J.P. 340; [1971] 1 All ER 1163; [1972] AC 204 
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COURT OF APPEAL 
(Stephenson, L.J., Browne, L.J., and Waller, L.J.) 


February 17, 1978 


BLACK v OLIVER 


Rating Valuation — Nil value — Harassment by occupiers of neigh- 


bouring hereditament Ratepayer in beneficial occupation of 
hereditament — General Rate Act, 1967, s. 19. 


The ratepayer was the occupier of a first floor flat with the use of a bath- 
room on the ground floor and a right of passage through the kitchen on that 
floor to a garden. The flat was in an extreme state of dilapidation and was 
unfit and dangerous for occupation, and on May 6, 1974, the ratepayer made 
a proposal that it should be “reassessed as uninhabitable”. The local valuation 
court reduced the assessment to £100 gross value and £60 rateable value. The 
ratepayer appealed to the Lands Tribunal which, on October 29, 1975, made a 
further reduction to £70 gross value and £39 rateable value. The ratepayer 
appealed to the Court of Appeal asking that the value should be reduced to 
nil. On January 16, 1973, the local authority made a direction under s. 19 of 
the Housing Act, 1961, as amended by the Housing Act, 1969, directing that 
the maximum number of households for the whole house should be one. 
Nevertheless in August, 1973, two families of Nigerians, numbering thirteen 
people, moved in to the ground floor and stayed there until March, 1975. 
One ground of the ratepayer’s appeal was that as a result at the material date 
she was subjected to harassment, but the Tribunal took the view that harass- 
ment was an “offence for which the remedy lay elsewhere.” 

Held: the question of harassment was one of fact and degree but in the 
present case it would seem to be obvious that the conditions on the ground 
floor at the relevant date (May 6, 1974), especially having regard to the shared 
bathroom, were something which must affect the rent which any tenant would 
be prepared to pay for the first floor flat, and the Tribunal were wrong in 
holding as they did, the conditions existing on the ground floor were relevant 
to the valuation of the ratepayer’s flat and should have been taken into 
account in the valuation; the fact that the ratepayer was in beneficial occu- 
pation of the first floor flat was no reason in law why it should not be asses- 
sed at a nil value; in view of the direction under s. 19 of the Housing Act, 
1961, and the presence of the two families on the ground floor if the rate- 
payer’s flat had been vacant and to let in May, 1974, it would have been un- 
lawful to let it and highly unlikely that anyone would become a tenant of the 
flat, and, while it did not follow that for this reason the value of the flat 
should be assessed at nil, any prohibition or restriction on the use of the flat 
which was imposed by statute and could bind any and every occupier must be 
taken into consideration in valuation; the case would be remitted to the Lands 
‘Tri for reconsideration. 


Case Stated by Lands Tribunal. 


im person 
ip on. 


r the respondent valuation officer. 


Cur adv vult 


17th February, 1978. The following judgments were read. 
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BROWNE, L.J.: This is an appeal by the ratepayer, Mrs Pauline 
Black, from a decision of the Lands Tribunal dated 29th October, 
1975, as to the valuation for rating of part of a house at 181 Oxford 
Gardens, London, W10, which she occupies. The valuation has to be 
made in accordance with s 19(2) of the General Rate Act, 1967, and 
the definition of ‘gross value’ in s 19(6). The hereditament is describ- 
ed in the decision of the Tribunal: 


‘Mrs Pauline Black is the occupier of a first floor flat in a two 
storey house known as 181, Oxford Gardens, North Kensington, 
W.10, which is situated at the western end of the thoroughfare 
close to the junction of Latimer Road. The house was built about 
the turn of the century and the appeal flat comprises two bedrooms, 
landing, w.c., living-room with communicating lobby to the kitchen. 
It is approached through the street door, hall and staircase near the 
top of which there is a door. There is the use of a ground-floor 
bathroom and a right of passage through the ground-floor kitchen 
to the back garden.’ 


In the notice of appeal the ratepayer contended that the hereditament 
was incorrectly described in the valuation list, but she has rightly 
abandoned this contention. 

In the 1973 valuation list the ratepayer’s hereditament was assessed 
at gross value £260, rateable value £190. On 6th May, 1974, the rate- 
payer made a proposal that ‘the hereditament should be reassessed as 
uninhabitable’, which I understand to mean that the value should be 
reduced to nil. On 10th October, 1974, the local valuation court 
reduced the assessment to gross value £100, rateable value £60. The 
ratepayer appealed to the Lands Tribunal, which on 29th October, 
1975, made a further reduction to gross value £70, rateable value £39. 
The ratepayer now appeals to this court, asking that the value should 
be reduced to nil. 


There is no doubt that this house is in an appalling state. There are 
two statements of agreed facts, a ‘Statement of Facts (General)’ anda 
‘Statement of Agreed Facts relating to the condition of Disrepair’. 
I necd not refer to these in detail, because they are accurately and 
helpfully summarised in the decision of the Tribunal: 


‘The parties agreed a comprehensive schedule of condition as at 
the date of the proposal. This indicated that the flat was indeed in 
an extreme state of dilapidation. It is unnecessary to describe this 
in detail but it includes defective windows, dampness, active wet and 
dry rot in architraves, floorboards and joists (including a large hole 
extending right through from the kitchen lobby to the kitchen 
underneath), defective wall and ceiling plaster, no hot water, col- 
lapsed sink (necessitating the use of a hose to fill cooking vessels 
etc.), broken w.c. cistern, and no electric supply due to the Board’s 
refusal to connect owing to unsafe wiring . . . I have inspected the 
appeal flat and the general state of repair of the house. I find that 
the condition is as described in the schedule together with further 
dilapidation which has taken place naturally over the intervening 
period. I am in no doubt that the flat is unfit and dangerous for 


Black v Oliver 
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occupation especially in regard to the living room and kitchen and 
w.c., area in the back addition, and the shared bathroom is quite 
unusable. But it is not within the jurisdiction of the Tribunal to 
procure a closing order.’ 


The first point we have to consider is the effect, if any, on the 
rateable value of the ‘harassment’ of the ratepayer by people living in 
the ground floor of the house. On 16th January, 1973, when I under- 
stand that the ground floor was empty, though there had previously 
been people living there, the Kensington Borough Council made a 
‘direction’ under s 19 of the Housing Act, 1961, as amended by the 
Housing Act, 1969, directing that the maximum number of house- 
holds for the house (ie the whole house) should be one. Section 19 
provides as follows: 


‘(1) A local authority may, for the purpose of preventing the 
occurrence of, or remedying, a state of affairs calling for the service 
of a notice or a further notice under s. 15 of this Act, fix as a limit 
for the house what is in their opinion the highest number of indi- 
viduals or households or both who should, having regard to the 
considerations set out in subs. (1) of that section, occupy the house 
in its existing condition, and give a direction applying that limit to 
the house, 

‘(2) A direction under the foregoing subsection shall have effect 
so as to make it the duty of the occupier for the time being of the 
house not to permit the number of individuals or households occu- 
pying the house to increase to a number above the limit specified 
in the direction and, if it is for the time being above that number, 
not to permit it to increase further... 


‘(10) If any person knowingly fails to comply with the require- 
ments imposed on him by subs. (2) of this section, he shall be guilty 


fence under this subsection. 


of an of 

‘(11) A person committing an offence under the last foregoing 
subsection of this section shall be liable on summary conviction - 
(a) where he has not previously been convicted of an offence under 
that subsection or s. 90 of the principal Act, to a fine not exceeding 
£100, and (b) where he has previously been convicted of an offence 
under that subsection or the said s. 90, to imprisonment for a term 
not exceeding three months, or to a fine not exceeding £100, or to 
both.’ 


of this direction, two families of Nigerians, totalling 13 people, 
the ground floor in August, 1973, and stayed there till 
which covered the date of the proposal in May, 1974. 
he letting to the ratepayer included the shared use of a 
e ground floor. It looks from the plan as if the ground 
sides the bathroom, of three rooms and a kitchen. 

lealt with this point as follows. Ground 4 of 
ppeal to the Tribunal was 

at the material date she was subjected to harassment by a 
amily living temporarily in the ground floor flat in overcrowded 
conditions’ 
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The Tribunal said: 


‘With reference to ground 4 it is understood that the family who 
lived in the ground floor were rehoused in March, 1975, at which 
date the Kensington Council made and posted a limitation order 
under s. 19 of the Housing Act, 1961, which prevents re-occupation 
of the ground floor as a separate household as long as she resides 
upstairs.’ 


Pausing there, as I have said, it was not in March, 1975, that the s 19 
order was made but in January, 1973. The Tribunal went on: ‘Harass 
ment is an offence for which remedy lies elsewhere.’ 

In my judgment, the Tribunal is saying in the last sentence I have 
quoted that what was happening on the ground floor was not relevant 
to the valuation for rating of the ratepayer’s hereditament on the first 
floor and could not be taken into account in the valuation. I think 
this is made clear by para 4(c) of the Case Stated: 


“The questions upon which the decision of the Honourable Court 
is desired are .. . (c) whether harassment was an offence for which 
remedy lay elsewhere or whether in any event it is a ground for a 
reduction in assessment.’ 


I have no doubt that the Tribunal was wrong in so holding, and that 
this was an error of law. The case must therefore go back to the tri 
bunal for rehearing. What weight the ‘Tribunal gives to this factor and 
what effect it has on the valuation is a matter for them. I entirely agree 
with counsel for the valuation officer that in the ordinary way the 
Lands Tribunal ought not to be required to decide neighbourly disputes 
about whose children make the most noise and who makes the most 
mess in a shared kitchen, and in the ordinary way I see no reason to 
disagree with what was said by the Lands Tribunal in Hyde v Ardern(1): 
‘Inconsiderate neighbours (as the tribunal has also remarked before 
now) cannot of themselves be deemed to depress the rateable value of a 
property.’ It is a question of fact and degree. In the present case it 
seems to me obvious that as a matter of common sense the conditions 
on the ground floor at the relevant time (May, 1974), especially having 
regard to the shared bathroom, were something which must affect the 
rent which any tenant would be prepared to pay for the first floor. In 
my judgment, it is in law something which can and ought to be taken 
into account in the rating valuation. 

But, although I think that the case must in any event go back to 
the Tribunal on this point, we must also deal with the main question 
raised in the appeal. The ratepayer says that, apart from the harass- 
ment point, the value should be reduced to ‘nil’, and, even if this is 
wrong, we should try to give guidance to the Tribunal about how it 
should consider this other question on the rehearing. This question 
raises two points. (i) Was the Tribunal right in holding that because 
the ratepayer was in beneficial occupation the value could not be nil? 
(ii) What is the effect of the local authority’s ‘direction’ under s 19 of 
the Housing Act, 1961? In particular, what is the effect on value if 


(1) [1972] RVR 306 


Black v Oliver 
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the occupation of the hereditament in question is ‘illegal’? 
As to (i), the Tribunal dealt with the point as follows: 


‘Nevertheless the flat is occupied by the [ratepayer] and this oc- 
cupation contains the four essential ingredients: there is actual 
possession, it is exclusive, it is beneficial, and it is permanent (i.e. 
not transient). As regards “beneficial” it is clear that the occu- 
pation is of value to the tenant. I agree with the valuation officer 
that the hypothetical tenant postulated in s. 19(6) of the General 
Rate Act, 1967, would include the present occupier. I cannot, 
therefore, find that the assessment should be nil, and I must have 
regard to the rent of £3.30 per week inclusive being paid (or prof- 
fered because there is some doubt in my mind whether it had at 
all times been accepted by the landlord in view of certain proceed- 
ings for possession which I understand had been instituted). But as 
an indication of annual value of the flat in its present condition, I 
think that this rent is suspect for the following reasons: — (a) the 
[ratepayer], who told me that she had lived there for twenty-five 
years, was anxious to retain the advantage of protection under 
the Rent Acts, and (b) she had a strong motive in preserving her oc- 
cupation in the expectation of being qualified for re-housing if and 
when a closing order was made. Furthermore, a prospective tenant 
for the flat in its present condition would take account of the likeli- 
hood of a closing order within a short time and the disturbance to 
his occupation in consequence; he would, I believe, reduce his 
rental offer to quite a low figure (see Dawkins (Valuation Officer) 
v Ash Brothers & Heaton Ltd(2). What then is the annual value? 
I have been given no other figures than those contended for by the 
parties. Making the best I can of the evidence and my inspection, 
I put this figure at £2 per week inclusive which I calculate in terms 
of gross value would be equivalent to £70.’ 


He then gave the corresponding rateable value. The ratepayer, as I 
understand, was contending for a nil figure. The Tribunal’s reasoning 
is: ‘(a) the actual occupier, the ratepayer, is in beneficial occupation of 
the hereditament, i.e., the occupation is of value to her; (b) the actual 
occupier must be taken into account as one of the possible hypothetical 
tenants; (c) therefore, the value cannot be nil’. Counsel for the valu- 
ation officer supported this reasoning. He submitted that whenever 
there is an actual occupier in beneficial occupation of a hereditament 
it necessarily follows that the hereditament is not incapable of bene- 
ficial occupation and therefore the hypothetical tenant would pay some 
rent for it. In such a case, therefore, there can never be a nil value. 

I have no doubt that the Tribunal’s decision on this point, and 
counsel’s submission for the valuation officer, raise a question of law, 
and a question of law of great importance. Although, of course, counsel 
for the valuation officer put before us all the relevant authorities and 
was of the greatest help to us, I am sorry that we have to decide this 
question (and also the question of law on point (ii)) without the 
advantage of full argument by counsel on the other side. 





(2) 133 J.P. 319; [1969] 2 Al ER 246; [1969] 2 AC 366 
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Counsel for the valuation officer submits that the fiction that the 
hereditament is vacant and to let on the date when the valuation is to 
be made ‘is only a mode of ascertaining the existing value of the oc- 
cupation to the existing occupier’ (that is a quotation of Lord Den- 
man, C.J., delivering the judgment of the Court of Queen’s Bench in 
R v Grand Junction Railway Co(3)). 1 think this proposition may be 
misleading. It is clear that the actual occupier must be taken into 
account as one of the hypothetical tenants, but it is also clear (anyhow 
in the case of a dwelling-house) that factors purely personal to the 
actual occupier, which increase the value to him but would not in- 
crease it to any other hypothetical tenant, must be disregarded; see, for 
example, Lord Buckmaster in Poplar Metropolitan Borough Assess- 
ment Committee v Roberts(4), and Lord Pearce in Dawkins (Valu- 
ation Officer) v Ash Brothers & Heaton Ltd(2). For example, if the 
actual occupier has lived in the house all his or her life and has a strong 
sentimental attachment to it, this must be disregarded in the valu- 
ation. As I understand, it was for this reason that the Tribunal in the 
present case rightly disregarded in the valuation the facts that the 
ratepayer had lived in the flat for 25 years, was anxious to retain the 
advantage of protection under the Rent Acts, and expected to be 
qualified for rehousing if and when a closing order was made. 

{f the tribunal of fact (the local valuation court or the Lands Tri- 
bunal) comes to the conclusion that, if factors personal to the actual 
occupier are disregarded, no one would give any rent for the heredita- 
ment, there is in my judgment no reason in law why it should not 
find a nil value. I find it very difficult to imagine that anyone who 
had not the ratepayer’s personal reasons for wanting to stay there 
would give any rent for this hereditament. 

In the Grimsby Docks case, British Transport Commission v Hing- 
ley(5), the British Transport Commission was plainly in beneficial 
occupation of the docks, but the Lands Tribunal found a nil value 
and their decision was upheld by this court. Counsel for the valu- 
ation officer submits that that case is distinguishable (a) because the 
valuation in that case was on the profits basis; and (b) because in 
that case the valuation had to be made direct to net annual value under 
the provision then corresponding to s 19(3) of the General Rate Act, 
1967 (that is on the assumption that the tenant would bear the cost of 
repairs etc), whereas in the present case the value to be ascertained is 
the gross value (that is on the assumption that the landlord would bear 
the cost of repairs etc). He also, I think, reserved the right to argue that 
that case was wrongly decided. 

It is true that Grimsby Docks were a hereditament to which as a 
matter of practice, and possibly as a matter of law, the profits basis 
had in those days to be applied. But the Lands Tribunal did not rely on 
the consideration that the profits basis produced a nil value. They 
found as a fact that although a tenant might be found for the docks, 
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he would not be willing to pay any rent for them. The difference 
between a valuation to gross value and a valuation direct to net annual 
value is obviously a factor relevant to a decision on the facts whether 
or not the hereditament could be let at any rent, but I cannot see 
that it creates any valid distinction in law. 

In my judgment, that case is an authority which supports what I 
think is the right answer in principle, namely, that there is no reason in 
law why in proper circumstances there should not be a nil value even 
though the actual occupier is in beneficial occupation. 

I am therefore of opinion that the Lands Tribunal was wrong in 
holding that as a matter of law there could not be a nil value in this 
case. Whether or not there should in fact be a nil value is for the tri- 
bunal to consider on the rehearing. 

As to (ii) (illegality) the ratepayer says that the local authority and 
the landlord were in breach of various statutory obligations under the 
Public Health Act, 1936, and the Housing Acts and that therefore the 
value should be nil. She says that a demolition order or a closing order 
under s 17 of the Housing Act, 1957, or a prohibition order under 
s 94(2) of the Public Health Act, 1936, ought to have been made. It 
seems clear that no closing order or demolition order has in fact been 
made under the Housing Act, 1957. According to a letter of 22nd 
October, 1970, from the borough solicitor to the ratepayer, an abate- 
ment notice under the Public Health Act, 1936 (presumably under 
s 93), had been served and had expired, and ‘proceedings under the 
above Act [presumably in the magistrates’ court under s 94] will 
shortly be made by the council’. However, in a letter dated 17th 
September, 1975, from the borough environmental health officer to 
the valuation officer it is said that ‘there are no notices outstanding at 
the above premises under the Public Health Acts’. What had happened 
between 1970 and 1975 is wrapped in mystery, and there is no evi- 
dence that a prohibition order under s 94(2) of the Public Health 
Act, 1936, has been made. But the direction under s 19 of the Housing 
Act, 1961, to which I have already referred, was in force at the material 
time (May, 1974). 

Counsel for the valuation officer accepted that, if the ratepayer’s 
flat had been vacant and to let in May, 1974, it would in the real world 
have been unlawful to let it because of the direction and of the two 
families on the ground floor. But he submitted that in the hypothetical 
world of rating it should be assumed that a hereditament could be let 
for the purposes of the actual use made of it by the existing occupier, 
whether or not in the real world that use would be unlawful. He told us 
that in his experience hereditaments are always valued on their actual 
use, whether or not it is lawful. There are no doubt many heredita- 
ments of which the existing use is ‘unlawful’ in the sense that pro- 
ceedings could be taken to stop it, for example premises being used in 
breach of planning control or as an unlicensed caravan site, and it 
would be odd if an occupier could reduce his rateable value by saying 
that his use was unlawful. For reasons which will appear later, I do not 
think that in this case we have to decide the important and difficult 
question of the principles to be applied to the valuation of such here- 
ditaments. 

But I cannot accept counsel’s general proposition for the valuation 
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officer. He told us that he cannot find any direct authority on this 
point, the nearest being Lord Atkinson’s speech in the Poplar case(4), 
and a reference by Lord Parker of Waddington in Metropolitan Water 
Board v Chertsey Assessment Committee(6) to ‘every purpose for 
which [the hereditament] can legitimately be used’ (my emphasis). 
But Lord Atkinson was not considering the problem raised by counsel 
for the valuation officer’s proposition; he was dealing with the quite 
different problem which arises where the actual occupier is prohibited 
by a statute or trust from letting the hereditament or taking a tenancy 
of it, and with the authorities which establish that in such cases the 
actual occupier must still be taken to be a possible hypothetical tenant. 
It is clear that any prohibition or restriction on the use of a heredita- 
ment imposed by statute which would bind any and every occupier 
must be taken into account in valuation. 


‘Now, if land is ‘‘struck with sterility in any and everybody’s 
hands’, whether by law or by its inherent condition, so that its 
occupation is, and would be, of no value to any one, I should quite 
agree that it cannot be rated to the relief of the poor’: per Lord 
Herschell, L.C., in London County Council v Erith(7). 

‘The actual hereditament of which the hypothetical tenant is to 
be determined must be the particular hereditament as it stands, 
with all its privileges, opportunities and disabilities created or 
imposed either by its natural position or by the artificial con- 
ditions of an Act of Parliament’: per Lord Buckmaster in Port of 
London Authority v Orsett(8).’ 


See also cases on public parks etc, dealt with in chapter 15 of Ryde 
on Rating (13th edn., pp 311-321). 

But this is not the situation here. The hereditament to be valued is 
the first floor flat. The direction does not directly apply to the first 
floor, but to the house as a whole. When the direction was made in 
January, 1973, the ground floor was empty and it did not make the 
occupation of the first floor illegal. When the two families moved 
into the ground floor in August, 1973, this did not make the occu- 
pation of the first floor illegal, though it may have made the land- 
lord liable to prosecution under s 19(1) of the 1961 Act. The con- 
tinued occupation of the first floor was not illegal at the date of the 
proposal in May, 1974. But if it had been vacant and to let in May, 
1974, it would have been a breach of the direction and of s 19 to per- 
mit anyone to occupy it so long as both or either of the families were 
still in the ground floor. Counsel for the valuation officer points out 
that if the ground floor had had to be valued at any time after the 
direction was made and was assumed to be vacant or to let, it would 
also have been ‘illegal’ to let an occupier into the ground floor because 
the ratepayer was on the first floor. The logical result seems to be that 
the value of both the ground floor and the first floor was nil, although 
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one household is permitted to live in one or the other. If one ignores 
the other deplorable features of this hereditament, this seems to me 
absurd. The fiction that the hereditament is vacant and to let is only a 
means of arriving at its value. I am not prepared to carry this fiction to 
its logical conclusion in order to produce this absurdity. I am therefore 
not prepared to hold that for this reason the value of the first floor 
must be nil. But the hypothetical tenant clearly would take into ac- 
count the probability or possibility that a closing order would be 
made, as the Lands Tribunal rightly thought (see Dawkins (Valuation 
Officer) v Ash Brothers & Heaton Ltd(2)) and in considering this 
possibility he would take into account the direction. 

On all the facts of this case, I am very nearly prepared to hold that 
the only reasonable conclusion is that the value of the ratepayer’s 
hereditament is nil, but on the whole I feel that this would be too 
great an encroachment on the functions of the tribunal of fact. I 
would, therefore, allow the appeal and remit the case to the Lands 
Tribunal for reconsideration in the light of the judgments of this 
court, 


WALLER, L.J.: The Lands Tribunal has found that the occupation 
of the flat by the ratepayer contains the four essential ingredients of 
beneficial occupation and therefore concludes that the occupation is 
of value to the ratepayer. But is it of value to the hypothetical tenant 
envisaged in s 19(6) of the General Rate Act, 1967? What is the rent 
at which the hereditament might reasonably be expected to let from 
year to year? The flat is ‘unfit and dangerous for occupation’ and, in 
my view, it is unlilcely that anybody except the ratepayer would wish 
to live in it. She has lived there for 25 years, she wishes to retain the 
advantage of the protection of the Rents Acts and she has an expect- 
ation of being qualified for rehousing if a closing order is made. None 
of these considerations would apply if the flat were vacant. The flat, 
if it has any value at all, has value to the ratepayer solely because she 
has the prospect of being rehoused having lived in this flat for so long. 
The difficulty in the ratepayer’s way in arguing for a nil valuation is 
that the Lands Tribunal has taken these factors into account in arriving 
at its valuation. 

In my opinion, however, there is one fact found by the Lands Tri- 
bunal which has not been taken into consideration in arriving at the 
valuation. On 16th January, 1973, the locai authority made an order 
under s 19(1) of the Housing Act, 1961, as amended, limiting the 
number of households in 181 Oxford Gardens to one. In August, 
1973, the ground floor through which the ratepayer had to walk to 
reach her bathroom was occupied by thirteen Nigerians consisting of 
two families. They were there from August, 1973, to March, 1975, 
and in particular were there in May, 1974, the relevant date for the 
purposes of this assessment. The Lands Tribunal did not take the 
presence of these thirteen people in the ground floor into consider- 
ation. Counsel for the valuation officer has submitted that the Lands 
Tribunal was correct in ignoring this because it was of a transient 
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nature. In my view that is an over-simplification of the facts. It would 
seem that, if one assumes that the ratepayer’s flat was vacant and the 
question arises as to what rent the hereditament might reasonably 
be expected to be let from year to year, one would come to the con- 
clusion that it is in the highest degree unlikely that anybody would 
become a tenant of the hereditament because to do so would be un- 
lawful. Furthermore, even if somebody was found who was prepared 
to risk the unlawfulness of the occupation, it is in the highest degree 
unlikely that anybody would wish to become a tenant of the flat in 
the condition found by the Lands Tribunal when it is borne in mind 
that the ground floor was occupied by thirteen people and that access 
to the bathroom and back garden involved going through the ground 
floor flat. When these facts are taken into consideration | find it dif- 
ficult to believe that anybody would pay any rent for the heredita- 
ment with which this case is concerned. 

Counsel for the valuation officer has submitted that it is only in 
the case of a valuation made on a profits basis that it is possible to have 
a nil valuation. Without deciding whether this is right or not, I can as- 
sume that if there is beneficial occupation there must be some value 
in the hereditament. My own view in this case, however, would be 
that when these other factors which the Lands Tribunal did not take 
into account are taken into account the valuation must be nominal. 
An additional factor which would, I think, merit enquiry is the action 
of the local authority if the flat were empty. To allow a new tenant 
into a house which was unfit for human habitation might involve taking 
an additional person into the list of those who have to be rehoused. I sus- 
pect that the local authority would make a closing order on the house 
as soon as it was vacated and, therefore, there would be no prospect 
of letting the hereditament. I mention this, because the ratepayer 
is appearing in person, as something that the Lands Tribunal might 
also consider. 

I would, therefore, agree that the appeal should be allowed and the 
case remitted to the Lands Tribunal to revalue. 


STEPHENSON, L.J.: I agree with both judgments. At what rent 
might this hereditament, uninhabitable though in fact inhabited and 
short-lived though allowed to survive longer than it should have been, 
reasonably be expected to let from year to year if the tenant and land- 
lord undertook the things set out in the definition of ‘gross value’ to 
be found in s 19(6) of the General Rate Act, 1967? Or what rent would 
a hypothetical tenant pay for this hereditament, supposing it were 
vacant and to let? The natural answer to either question seems to be a 
plain ‘nothing’. Nobody but the ratepayer would pay anything to live 
there, and she only does so for reasons personal to her. 

I am unwilling to assent to the argument of counsel for the valuation 
officer that that negative can never be the answer where the heredita- 
ment is a dwelling actually occupied because such occupation must 
be of some value to the tenant and, therefore, beneficial. The dec- 
ision of this court in British Transport Commission v Hingley(5) sug- 
gests, if it does not decide, the contrary. But I think that such a dwel- 
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ling must usually have some rateable value. 

I am also of opinion that a dwelling in the insanitary and dangerous 
condition of the ratepayer’s flat, which is the subject of an unenforced 
abatement notice under s 93 of the Public Health Act, 1936, was 
at the material time occupied in contravention of an unenforced 
direction under s 19 of the Housing Act, 1961, and will, it is to be 
hoped and expected, be made the subject of a demolition or clos- 
ing order under s 17 of the Housing Act, 1957, in the near future, 
must have a rateable value approaching nil if it has any rateable value 
at all. For all those three matters calling for the execution of statutory 
powers are, in my judgment, just as much matters to be taken into 
account in assessing the gross and rateable value of the hereditament 
as its physical condition. 

I am unwilling to go so far as to hold (in the absence of any direct 
authority and of legal argument on both sides, though the ratepayer 
in person has done her best) that if the hereditament cannot be let 
without a breach of statutory duty its value for rating purposes must 
be nil. That would appear to be contrary to the decisions collected in 
the speech of Lord Atkinson in Poplar Metropolitan Borough Assess- 
ment Committee v Roberts(4) and what the learned Law Lord says 
about them. However, I agree with Browne, L.J., for the reasons 
which he gives, that we do not have to decide the question whether, 
when the law prohibits an actual tenant, or an actual tenant who pays 
rent, there may still (paradoxically) be a hypothetical tenant reason- 
ably expected to pay some rent. 

But, being of the opinion that all these matters are to be taken 
into account in assessing the benefit of the ratepayer’s occupation to 
her and the rent at which her flat could reasonably be expected to let 
to a hypothetical tenant, and that not all of them were taken into 
account by the Lands Tribunal in assessing the gross value of the flat 
at £70, I agree that the appeal must be allowed and the case remitted 
to the Lands Tribunal to revalue the hereditament as low as may be 
in accordance with our judgments. 


Case remitted to Lands Tribunal 
Solicitor: Solicitor of Inland Revenue. 


Reported by G.F.L. Bridgman, Esq., Barrister 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lawton, L.J., Thesiger, J., and Lawson, J.) 


May 21, 1978 
R. v WELLARD 
Criminal Law — Kidnapping — Evidence necessary to prove offence. 


The appellant was convicted in the Crown Court of kidnapping a girl aged 
17 and was sentenced to three years’ imprisonment. At the trial the prose- 
cution called evidence that on an evening in May, 1976, the appellant met the 
girl on a common with her friend, a young man. He told them that he was a 
police officer inquiring into a drug case, and then said that the boy should go 
home and that he would see the girl to her home nearby. The girl, believing 
him to be a police officer, walked with him to a road, which was about 100 
yards away, and at his request got into the back of a car. Before the appellant 
could drive off the boy returned with two friends and got the girl out of the 
car. The appellant then drove away, but he was traced and charged. On appeal, 
it was argued that the conviction was wrong in the absence of evidence that 
the appellant took the girl to the place where he had intended to take her. 

Held: that submission was misconceived; all the prosecution had to prove 
was false imprisonment, the deprivation of liberty, coupled with a carrying 
away from the place where the girl wanted to be, in this case by the side of 
her friend; it was not necessary to prove that she was taken to the place where 
the appellant intended to take her; and the appeal would be dismissed. 


Appeal by Mike Colin Wellard against his conviction at Shrewsbury 
Crown Court of kidnapping a girl and against the sentence of three 
years’ imprisonment then passed on him. 


J. Prosser, Q.C., and M. Potter for the appellant. 
C. McCullough, Q.C., and D. Perrett for the Crown. 


LAWTON, L.J., delivered the following judgment of the court: On 
31st March, 1977, in the Crown Court at Shrewsbury after a trial 
before Robert Goff, J., the appellant, Mike Colin Wellard, was con- 
victed of kidnapping. He was sentenced to three years’ imprisonment. 
He was acquitted on the direction of the trial judge of abducting a 
girl. He now appeals against both conviction and sentence by leave of 
the single judge. 

On 24th May, 1976, at about 10 p m the appellant approached a 
young woman called Deborah Garry, who was aged 17%, and her boy 
friend, a young man called Michael Gordon, on Stafford Common. He 
said that he was a police officer looking for drugs. He told Mr Gordon 
to go home and then said that he would escort Miss Garry to her home 
which was about five minutes walk away. She believed him when he 
said that he was a police officer and she said in her evidence, which 
must have been accepted by the jury, that she would not have gone 
with the appellant had she not believed him to be a police officer. 
She accompanied him for about 100 yards to the road, where there 
was a car. He asked her to get into it. She got into the back, but before 
the appellant could drive away Mr Gordon returned with two friends, 
a Mr Brown and a Miss Day. Miss Day helped Miss Garry to get out of 
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the car. The two men asked to see the appellant’s identification papers. 
He replied that he was Pc Jones and that he did not have any identifi- 
cation papers on him. He then drove away. Fortunately for justice, 
one of the men took the number of his motor car and as a result it 
was found possible to trace him. 

The appellant did not go into the witness box. It follows that at no 
time was there any explanation from him as to why he behaved as he 
did. His complaint is that the trial judge misdirected the jury about the 
common law offence of kidnapping. In an admirably clear direction to 
the jury the judge told them what were the elements which had to be 
established by the prosecution before the jury could return a verdict 
of guilty of kidnapping. The judge put the matter in this way: ‘The 
first element that the prosecution have to prove is that the defendant 
deprived Deborah Garry of her liberty.’ He went on to tell the jury 
what depriving of liberty meant. He then said: 


‘Now, the second element is that the defendant unlawfully 
carried away Deborah Joyce Garry. Again, members of the jury, 
rather archaic language, but what it means is this, that for the crime 
of kidnapping to be established it is not enough that the victim 
should be deprived of his or her liberty. What the law requires is 
also that the defendant should have, as it is said, secreted or hidden 
the victim or carried him or her away, and in this case what is being 
said by the prosecution is that Deborah Garry was carried away. 
Now, members of the jury, for that to be established what has to 
be proved is quite simply that Deborah Garry was removed from 
one place to another. It need not be very far, quite a short dis- 
tance will suffice. It is not necessary that she should be physically 
removed, for example picked up and carried or anything of that 
kind. It would be quite enough if, because of his conduct, the 
defendant had the practical effect on Deborah Garry that she felt 
compelled to submit to his instructions, and for example to walk a 
short distance. If that was to be the case then she would have been 
carried away for that distance and the prosecution, members of the 
jury, say that that is what happened in this case.’ 


Counsel for the appellant has not suggested that the trial judge’s 
direction about the first element was incorrect. He has, however, 
submitted that his direction about the second element was incorrect. 
His submission came to this; that for the offence of kidnapping to be 
proved against the appellant there had to be proof not only that he had 
carried away Miss Garry from a place but that she was carried to the 
place where he had intended to carry her. It is the second part of that 
submission which has been challenged by the Crown. Counsel for the 
Crown has submitted that there are two relevant elements. First, the 
deprivation of liberty, and that has not been in dispute, and, secondly, 
the carrying away from a place. Counsel for the Crown says that it is 
immaterial that the victim never reached the place where the appellant 
intended to take her. 

There is surprisingly little authority in the books about the crime 
of kidnapping. The authority which has been referred to in the fairly 
recent past comes from the definition of kidnapping which is set out in 
East’s Pleas of the Crown (1803), vol. 1, pp. 429, 430. There the 
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learned author said: 


‘The most aggravated species of false imprisonment is the steal- 
ing and carrying away, or secreting of any person, sometimes called 
kidnapping, which is an offence at common law punishable by fine, 
imprisonment and pillory.’ 


In R v Reid(1) in this court in a reserved judgment, Cairns, L.J., refer- 
red to the definition set out in East’s Pleas of the Crown and by impli- 
cation accepted that it correctly stated the law. 

As counsel for the Crown said, in the course of his submissions, the 
language used in East’s Pleas of the Crown is language which would 
have been familiar to the common lawyers of the day and, indeed, 
familiar to the common lawyers of our day right up to the passing of 
the Theft Act, 1968. The essence of the offence said counsel for the 
Crown is the taking and carrying away. As Cairns, L.J., said in R v 
Reid, which was a case concerned with kidnapping by a husband of 
his wife, the essence of the matter is the carrying from a place. He put 
that opinion in the following words: 


‘The notion that a husband can, without incurring punishment, 
treat his wife, whether she be a separated wife or otherwise, with 
any kind of hostile force is obsolete and if that force results in 


carrying her away from the place where she wishes to remain then 
this court is quite satisfied that the offence of kidnapping is com- 
mitted.’ 


Cairns, L.J., did not think it necessary that the Crown should specify 
and prove that the victim was taken to the place where the accused 
intended that she should be taken. In our judgment the submission by 
counsel for the appellant is misconceived. All that has to be proved is 
the false imprisonment, the deprivation of liberty coupled with a 
carrying away from the place where the victim wants to be. It may be 
that in some circumstances the movement would not be sufficient in 
the estimation of the jury to amount to a carrying away. Every case 
has to be considered on its own facts. In this case the victim was carried 
away by the appellant for no less than 100 yards and put into a motor 
car. In our judgment, there was ample evidence that the victim was 
carried away from the place where she wanted to be, namely, by the 
side of her boy friend on Stafford Common. There is nothing in the 
point of law which is raised in this appeal. Accordingly, the appeal 
against conviction is dismissed. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prose- 
cutions. 


Reported by G.F.L. Bridgman, Esq., Barrister. 
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YOUR HELP IS NEEDED 


For Orphans of Merchant Seamen 


Since its foundation in 1827, several thousand orphans of Merchant Seamen have 
been cared for, educated, and set up in life. 


The assured income does not meet the expenditure. 
New subscribers are urgently needed to bridge the gap. 


Please show your appreciation of our Merchant Seamen by sending donations or 
subscriptions to the Secretary, The Royal Merchant Navy School, 
Bear Wood, Wokingham, Berkshire. 


Patron: HER MAJESTY THE QUEEN 
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THE ROYAL MERCHANT NAVY SCHOOL 
BEAR WOOD, WOKINGHAM, BERKSHIRE 


Formerly The Royal Merchant Seamen’s Orphanage 











SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all parts of the country—lonely, 
living in distressing circumstances—who are waiting and hoping that we 
can accommodate them soon in self-contained flatlets of their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide still more self-contained 
flatlets, where the elderly can live independent, secure and comfortable 
lives. 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and covenants will enable us to 
continue to provide this vital housing need. 


PLEASE REMEMBER US AND THE ELDERLY 
IN YOUR WILL 


The Secretary (J.P.1.) 


FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 
Weybridge, Surrey. 


Telephone: Byfleet 43172 
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THE 
MENTAL AFTER CARE 
ASSOCIATION 


(ESTABLISHED 1879) 


For nearly 100 years this Association 
has provided homes for the care of those 
recovering from mental illness. It has 
helped over 100,000 patients in its 
compassionate work to restore them to 
their families and the community. 

Many more homes are needed. The 
Association being voluntary and 
independent, relies upon legacies and 
donations to make their provision 
possible. 


PLEASE HELP US 


THE MENTAL AFTER CARE 
ASSOCIATION 


Offices: 
Eagle House, 110 Jermyn Street, 
London SW1Y 6 HB 
Telephone: 01-839 5953 











A Voluntary 
LONDON CATHOLIC 
CHILDREN’S SOCIETY 


WHEN MAKING YOUR WILL 
please remember the 
Urgent Needs of 


THE CRUSADE 
OF RESCUE 


The Society provides services for child- 
ren deprived of family life. 


Over £100,000 is needed annually from 
voluntary sources. 


It is the policy of the Crusade of Rescue 
to reserve voluntary funds for services 
to children who without this help from 
the Catholic community would not be 
brought up as Catholics. Where public 
funds are available for ordinary welfare 
these are always obtained. 


Please write for a form of Bequest to: 
The Administrator, 

REVEREND J.D. McDONALD 

73 St. Charles Square, LONDON, 
W10 6EJ 

Registered Adoption Society 











HELP 
ICAA 


HELP HANDICAPPED CHILDREN 


Funds, Covenants, legacies urgently 
needed 


INVALID CHILDREN’S 
AID ASSOCIATION 


126, Buckingham Palace Road, 
London SWI W9SB 


[enclose £ p to help handicapped 
children. 


(Capitals) 
ADDRESS 
(Capitals) 








THE HOSTEL 
OF 
GOD 


Patron — H.M. Queen Elizabeth, 
The Queen Mother 
Founded 1891 


This hospital provides skilled medical 
and nursing care for those who are 
terminally ill with cancer. It aims to 
create a ‘family’ atmosphere in which 
patients may find peace and their 
relatives receive comfort and strength 
to face the future. The hospital is 
completely dependent on donations and 
legacies. 


29 North Side, 

Clapham Common, 

London, 

SW4 ORN Telephone 01-622 6160 
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For some people it is for ever. 
Without legacies and donations we cannot 
help them. 


The Royal Association in Aid of the Deaf and Dumb, 
7-11 Armstrong Road, London W3 7JL. 


radd 


Working in Greater London, Essex. Surrey and Kent. 


Patron HM The Queen 
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SEE YOU! 


How often we say that to each other - 
(=) Bios mB aat-layi@e)iistegol—ve)e)(-bimer-1aiBa-1-ll\gel-¥-10p 


Stop a minute! Think how much you depend on 
your eyes. Consider all they do for you and how 
much you take them for granted. You really do see 
the sky, trees, flowers, birds and the other 
wonderful things around us. What if you could not? 


Stop a minute! Think what it would be like tobe 
sightless. Close your eyes for a minute. That's what 
its like to be blind. 


Stop a minute! Blindness can be prevented and 
in certain cases sight restored. Every year more 
and more people can be saved from losing their 
sight because of research. And still more 
research will help prevent more blindness. 


Stop a minute! You can help - you can show your 
gratitude for your sight by giving as much money 
as you can spare to FIGHT FOR SIGHT. The words 
“Fight for Sight” speak for themselves. Teams of 
eye surgeons and scientists at the Institute of 
Ophthalmology are working day and night - yes 
day and night - to study the causes of eye 
diseases and their teatment and above all to 
prevent blindness. Mey 


DON’T STOP A MINUTE! - send help 
now — by cheque or postal order. A lot 

has been done. More can be done with 
your help. 

Thank you — See You - donations to FIGHT 
FOR SIGHT, Judd Street, London WC1H 9QS. 
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offence committed — Failure of owner of laundries to send certificates of 
inspection to local authority within stated time — Continuing offence — 
Greater London Council (General Powers) Act, 1973, s. 31(2)(c)(i)(A) 
Mitchell v. Lepine-Smith 


MAGISTRATES — Jurisdiction — C eunplaint — Theft — Defence Claim of 
right to personal property — Whether ouster of jurisdiction. 
Eagling v. Wheatley 


MAGISTRATES — Sentence — Imprisonment Consecutive terms Limit of 
aggregate Sentence of six months — Fines ordered for other offences 
Further sentences at later date for non-payment of fines — Magistrates’ Courts 
Act, 1952, s. 108(1). 

R v Metropolitan Stipendiary Magistrate for South Westminster. Ex parte 
Green aia ve% ie 

MAGISTRATES — Summary trial — Committal to Crown Court for sentence 
Consideration by justices Justices informed regarding previous conviction 
of accused — Decision to commit — Certiorari to quash decision — Magistrates’ 
Courts Act, 1952, s. 18(1), s. 29, sched 2, para 7. 

R v Colchester Justices. Ex parte North Essex Building Co Ltd 


OBSCENE PUBLICATION. See Criminal Law. 
OFFENCES. See Criminal Law sub nom. 


POLICE — Discipline Charge against constable — Hearing by chief constable 
Right of constable to legal representation — Discretion of chief constable 
to allow legal representation — Validity of Police (Discipline) Regulations, 
1965, reg. 8(6). 
Maynard v Osmond 


POLICE — Obstruction in execution of duty. See Criminal Law. 


POLICE — Search warrant Documents in solicitor’s office Privileged docu- 
ments Reasonable execution of warrant Forged documents Forgery 
Act, 1913,s. 16(1). 

F Truman Export Ltd v Metropolitan Police Commissioner 





PROSTITUTION. See Criminal Law. 


PUBLIC ORDER — “Public place” — Football ground — Pitch surrounded by 
speedway track — Spectators’ stands separated from speedway track by 
fence four feet high — Spectator arrested on track during football match — 
Public Order Act, 1936, s. 9(11), as substituted by Criminal Justice Act, 
1972, s. 33. 

Cawley v Frost ... 


RATING — Assessment — Building occupied in parts — Deemed to be single 
hereditament — Occupier — ‘‘Person who receives the rents” — Agent of 
owners of hereditament — General Rate Act, 1967, s. 24, s. 69. 

Arsenal Football Club, Ltd. v Smith 


RATING — Distress — Charge for levying distress — Seizure of goods — Selection 
of goods to cover rates due — Costs of person attending to make levy — Dis- 
tress for Rates Order, 1972, art 3(1)(ii) — General Rate Act, 1967, s. 101(1), 
s. 105(2). 

Brintons Ltd. v Wyre Forest District Council 


RATING — Factory — Company in liquidation — Factory occupied by employees 
working for own benefit — Liability for rates — General Rate Act, 1967, 
s. 16. 
Re Briant Colour Printing Co Ltd. 


RATING — Valuation list — Alteration — Proposal by person aggrieved — ‘‘Person 


aggrieved” — Under-assessment of hereditament — Proposal by ratepayer in 
same rating area — Proposal by ratepayer in same precepting area — Need to 
show loss through under-assessment complained of — General Rate Act, 1967, 
s. 69(1). 

Arsenal Football Club, Ltd. v Smith 


RELATOR ACTION. See Action. 


ROAD TRAFFIC — Breath test — Hospital patient — Person, having had treat- 
ment, in hospital car park about to go home — Road Traffic Act, 1972, 
s. 8(2). 
Attorney-General’s Reference (No 1 of 1976) 


ROAD TRAFFIC — Parking place — Use of bay suspended — Vehicle in suspend- 
ed parking bay during delivery of goods. 
Wilson v Arnott ... ome —— ‘ QBD 


ROAD TRAFFIC — Parking restriction — Exception — Delivery or collection of 
goods — Collection of money from bank 
Richards v McKnight . . . os re Se QBD 


SEARCH WARRANT See Police. 

SENTENCE. See Criminal Law; Magistrates. 

SHOP — Sunday trading — Injunction to restrain — Plain breach of Act — Inten- 
tion to continue breach — Need for local authority to wait for finality in 
other proceedings — Shops Act, 1950, s. 47, s. 48, s. 71. 

Stafford Borough Council y. Elkenford, Ltd 

SUNDAY TRADING. See Shop. 

THEFT. See Criminal Law. 
TRIAL. See Criminal Law. 














Advice on 


LEGACIES and BEQUESTS 


sonic vir GRRE ce 


WHEN CLIENTS seek advice about making legacies or bequests 
to deserving organisations, please mention the good work being done 
by Reed’s School, and its need for £45,000 each year to maintain 
and extend its activities. 


REED’S SCHOOL is an independent boarding school for boys, with 
full provision for Sixth Form work. 


GENEROUS BURSARIES (which can amount to as much as the 
full fees) are awarded to boys who enter as Foundationers. These 
special bursaries are available to boys who have lost a parent, have 
one parent incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham, Surrey, in a pleasant environ- 
ment of heath and woodland, with excellent facilities for games, and 
has recently been completely modernised. It can offer much to boys 
whose home life has been difficult, and for whom a boarding school 
education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this 
very valuable work, and the help of Solicitors would be especially 
appreciated. 


FURTHER DETAILS about the work of the School will be gladly 
supplied by the Secretary: 


DAVID COOPER 


REED’S SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel: 01-606 7870 


Registered Charity No 312008 




















>. wits: 


Rein, 


<: ee oR 


Bet - syed 


because of leprosy. For anyone to suffer 
from this disease today is a betrayal of 
civilised values. Leprosy can be 
controlled. The drugs are cheap, yet the 
disease is still rife. Seldom killing, it 
disfigures, maims and cripples and is aptly 
called the living death. Today leprosy 
causes more deformities than any other 
single disease, but only one sufferer in 
five is getting treatment. The reason is 
simple, and shameful - not enough 
money. LEPRA is an organisation pledged 
to eradicate the disease, and needs funds 
urgently. 


HOW WE USE YOUR HELP. 

£5 will often cure a child when 
treatment is readily available, £10 
or more is needed when treatment 
has been neglected. Research fora 
prophylactic, the certain way of 
eradicating leprosy, is now very 
encouraging but it takes time and 
money. Covenants are urgently 
required to fund this long-term 
work. 


LEPRA 


British Leprosy Relief Association. 
50a Fitzroy Street, London W1P 6AL 





Give to the JWB. 


Our money will go 
toa | good home. 





Rubens & Shine House, Ballards Lane, London 


We run another 23 residential homes and blocks of flats like this for elderly Jews. 

Your donation helps us make them feel more like home than an institution. 

After all, an old person has earned the right to a little comfort in their old age. 

It costs over £1.5 million to do our work. Imagine the cost of buying new lino and 
Carpeting for our homes and flats. Bedding, cutlery, redecoration. Not to mention all the 
special equipment and staff wages. 

We also need money for our four day centres and social clubs and for social welfare 
work and our rehabilitation scheme. 

Last year we helped one in ten of the Jewish families in London and the South-East. 

Please help us to do the same this year. 

For information regarding donations, legacies and covenants contact: Mr. A. R. Gold 
Jewish Welfare Board, 315-317 Ballards Lane, London N128LP 01-446 1499 











INTERNATIONAL SOCIETY 
FOR THE 
PROTECTION OF ANIMALS 


106 JERMYN STREET, LONDON, SW1Y GEE 


1.S.P.A. exists to promote the welfare of animals in any part of the world. Humane 
transportation and slaughter, whaling, sealing, pollution and conservation are only 
some of the international problems which I.S.P.A. seeks to solve by co-operation 
with local organizations and representation at government level. 1.S.P.A. has con- 
sultative status with United Nations and other inter-governmental bodies and is the 
only international animal welfare organization with trained field staff ready to 
assist with any problem and organize relief in disaster areas. 


1.S.P.A. is a registered charity and needs legacies to maintain this vital work. 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 











SCOT LAN D means ““Home” to many exile Scots... 
ABE R LOU R T R UST is “home” to over 100 Scottish children. 


The ABERLOUR TRUST was founded in 1875 in Aberlour, in the Highlands of Scotland. 


Over the years the generous support of well-wishers has enabled over 6,000 children to be 
helped in our homes. 


The ABERLOUR TRUST now has 11 family type homes in various parts of Scotland, in 
which we try to restore to children the feeling of security which comes from knowing some- 
one cares. Regimentation and institutionalism are resisted and children are helped towards 
maturity and independence, using family life as a model. 


The service we offer is complementary to that provided by Local Authorities. 


We need more generous friends to help us to build more homes and provide further services 
for deprived children. 


Please help by commending our cause to those who seek advice on the disposal of funds or 
when making their Wills. 


All donations, legacies and covenants will be gratefully received and acknowledged by THE 
DIRECTOR. 


HELP US TO 


34 The Aberlour Trust — srsxm< 


STIRLING FK8 2JR 
HELPACHILO FOUNDED IN 1875 BY CANON CHARLES JUPP AS ABERLOUR ORPHANAGE TELEPHONE 0786 63331 




















FRIENDS OF THE ELDERLY 
AND 
GENTLEFOLK’S HELP 


(Formerly the Friends of the Poor & 
Gentlefolk’s Help) 


42 EBURY STREET, LONDON 
SW1W OLZ 
Royal Patrons: 
H.M. THE QUEEN 
H.M. QUEEN ©..1IZABETH THE 
QUEEN MOTHER 
President: 

H.R.H. THE PRINCESS MARGARET, 
COUNTESS OF SNOWDON 
General Secretary: 

MISS P.M. LETHBRIDGE 


The work of this Society for 

the elderly and sick, and the 

administration of twelve Homes 

for Gentlepeople, with nursing 
care, depends on 


GIFTS & LEGACIES 





_ 


Opening up a Whole 
New World... 


for those who are denied the 
benefits of a Christian ministry, 
notably in Communist countries, 
Trans World Radio broadcasts the 
Christian message in over 50 of the 
world’s major languages. Thirty hours 
each week of English language 
programmes are also meeting the 
spiritual needs of people in Britain 
and helping to develop a caring 
community. Please send gifts to 
TRANS WORLD RADIO, 175, Tower 
Bridge Road, London, SE1 2AS. 
Free literature about this vital 
ministry will be gladly sent by our 
P.R.O. Lt. Cdr. F.M. Savage, J.P. 











NIGHTINGALE 
HOUSE 


(HOME FOR AGED JEWS) 
105 Nightingale Lane, 
London, SW12 8NB 


The largest Jewish Home for old people 
in the country. 


400 old people cared for in a wonder- 
fully equipped Home. Every facility 
provided. Medical staff — Physiotherapy 
— Occupational Therapy — Friendship 
Club — Social Activities. 


Extension has been completed and 
occupied by 160 elderly people and 
funds are urgently required. 


Write for Annual Report 
to the above address 














FAMILY 
LAW... 


... is now published 8 times a year 


Edited by A. J. Chislett, Esq., O.B.E., 
B.Sc., formerly Clerk to the Justices, 
Croydon; former Secretary of the 
Central Council of the Magistrates’ 
Courts Committee. 

A journal devoted exclusively to the 
specialist requirements of practitioners 
and others, Family Law meets the need 
of those who wish to keep pace with 
developments in this very important 
field. 

Subscription terms: £7.50 per annum, 
inclusive of postage. 

Canada and U.S.A.: S17 per annum, 
inclusive of postage. 


Family Law, Little London, 
Chichester, Sussex 














THE 
CATHOLIC HANDICAPPED CHILDREN'S 
FELLOWSHIP 


Society for the Welfare of Catholic 
physically and mentally handicapped. 


HELP US TO HELP THEM BY GIVING 
YOUR TIME OR YOUR MONEY 


We work in independent Diocesan Fellowships 
All our work is voluntary 


For Diocesan Fellowship Addresses Contact: 
Honorary Secretary, 

2 The Villas, Hare Law, 

Stanley, Co. Durham, DH9 8DQ 











JUSTICE OF 
THE PEACE 


Established in 1837, this distinguished journal is the oldest 
established legal periodical in the world; it specializes in 
Criminal Law and associated subjects. It is weekly; and 
essential reading for those involved in the criminal process 
wherever the Common Law and English Statute Law prevail. 


Subscription details from: 


Justice of the Peace Ltd. 
Little London, Chichester 
West Sussex, England 
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